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PREFACE. 


A  few  years  ago,  at  the  suggestion  of  friends,  I  began  the  col- 
lection of  data  with  a  view  of  annotating  the  Code  of  Practice 
somewhat  after  the  manner  of  Greiner. 

The  project  has  been  carried  out,  after  much  patient  work,  to 
the  best  of  my  ability,  and  is  now  submitted  to  the  judgment  of 
the  bench  and  bar  of  Louisiana  in  the  hope  that  the  book  will  be 
found  useful  to  the  profession. 

The  magnitude  of  the  task,  which  tex7  can  appreciate,  will  stand 
as  my  excuse  for  such  errors  and  imperfections  as  will  be  found 
to  exist  in  this  book. 

The  patient  labor  required  to  gather  an  immense  mass  of  mate- 
rial and  to  bring  order  out  of  chaos  will  be  amply  rewarded  if  my 
annotation  of  the  Code  of  Practice  should  be  found  an  aid  and 
assistance  in  the  administration  of  justice  in  Louisiana. 

I  desire  to  make  grateful  acknowledgment  of  the  many  valuable 
suggestions  received  from  Mr.  E.  D.  Saunders,  of  the  New  Orleans 
bar,  who89  wide  experience  and  discriminating  judgment  were  of 
much  service  to  me  in  the  preparation  of  this  book. 

Henby  L.  Gabland,  Jr. 
New  Orleans^  October  2,  1894. 
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PART  I -OF  CIVIL  ACTIONS. 


TITLE  I. 

OF    ACTIONS    IN   QBNBRAL. 

1.  What  are  Actions — An  action  is  the  right  given  to 
every  person,  to  claim  judicially  what  is  due  or  belongs  to 
him. 

Action  means  also  the  exercise  of  that  right,  that  is  to 
say,  a  judicial  demand  founded  on  a  contract,  or  given  by 
law,  by  which  the  plaintiff  prays  that  the  person  against 
whom  he  proceeds;  be  ordered  to  do  that  which  he  has 
bound  himself  towards  him  to  perform. 

Non -judicial  proceedings  to  collect  taxes  are  not  suits. 
Carre  vs.  City,  41  A.  996. 

CHAPTER  I. 

OF   THE    GENERAL    DIVISION    OF    ACTIONS. 

2.  Division  of  Actions — Actions  are  divided  into  sev- 
eral kinds: 

The  first  division  of  actions  is  into  personal,  real,  and 
mixed, 
c.  p.  96. 
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8  Op  the  General  Division  of  AcmoNs. 

(A)  Character  of  action  determined  by  essential  facts  and  allegd,' 

tions,  not  by  mere  styling. 

Walling  Heirs  vs.  Howell,  34  A.  1106;  Ferrand  yb.  Heirs  of  Bres,  85  A.  908; 
Morris  vs.  Cain,  H5  A.  709. 

(B)  Actions  which  are  sui  generis: 

1.  Against  succession  to  recover  movable  property,  or  fond, 
susceptible  of  identification. 

Bouchard  vs.  Parker,  83  A.  58ft. 

2.  Trial  of  opposition  to  application  made  to  Governor  for 
cancellation  of  official  bonds. 

state  ex  rel.  Isaacson  vs.  Judge  84  A.  74. 

8.  Action  to  enjoin  squatters  on  State  or  public  land. 

Morgan  vs.  Nagodisb,  40  A.  248. 

4.  Between  partners  for  a  settlement. 

Bedovicb  vs.  Frigerio.  27  A.  68. 

6.  Bill  of  interpleader,  where  holder  of  fund  does  not  know  to 
whom  to  pay.  Call  of  privilege  or  mortgage  creditors  in 
intervention  at  request  of  adjudicatee. 

Morris  vs.  Cain,  3ft  A.  759;  Fortier  vs.  Slidell,  7  R.  398;  Trustees  vs. 
Dupuy,  31  A.  305;  Clark  vs.  Saloy,  2  A  967;  Lizardi  vs.  Gossett,  1 
A.  138. 

3.  Personal  Actions — A  personal  action  is  that  by 
which  a  person  proceeds  against  one  who  is  personally 
bound  towards  him,  either  by  a  conti*act  or  by  virtue  of 
the  law,  in  order  to  compel  him  to  pay  what  he  owes  to 
him,  or  to  perform  what  he  has  promised. 

This  action  is  called  personal,  because  it  is  attached  to 
the  person  bound,  and  follows  him  everywhere. 

C.  p.  26,  27. 

1.  Action  lies  by  father  for  damages  for  death  of  minor.' 

Frank  vs.  Railroad  Co.,  20  A.  25. 

2.  Action  lies,  in  favor  of  minor  children,  or  widow  of 
deceased,  and  in  default  of  these  in  favor  of  surviving 
father  or  mother  for  one  year,  for  damages  for  death  of 
deceased. 

Act  71  of  18«4,  p.  94. 

Husband  not  within  this  statute. 

Walton  vs.. Booth,  34  A.  918. 
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C^  THE  General  Division  of  Actions.  4-8^ 

3.  Prior  to  Act  71  of  1884  no  action  for  damages  for  life  of 
de  eujus. 

Vredenberg  V8.  Behan,  38  A.  627;  Hubgb  ts.  R.  R.,  6  A.  496. 

Nor  even  under  Act  of  1884  can  punitive  damages  be  re- 
covered. 

Hamilton  vs.  R.  R.,  42  A.  829. 

4.  Prior  to  Act  of  1884  suit  most  be  for  damages  done  to  child — 
not  father. 

EarharUt  vs.  Railroad  Co.,  17  A.  244. 

4.  Real  Actions — A  real  action  is  that  which  relates  to 
claims  made  on  immovable  property,  or  to  the  immovable 
rights  to  which  they  are  subjected. 

The  object  of  this  action  is  the  ownership  or  the  pos- 
session of  such  property;  and  they  are,  therefore,  sub- 
divided into  petitory  and  possessory  actions. 

C.  p.  41,  61. 

5.  Petitory  Action— The  petitory  action  is  that  by 
which  he  who  has  the  property  of  a  real  estate,  or  of  a 
right  upon  or  growing  out  of  it,  proceeds  against  the 
person  having  the  possession,  in  order  to  obtain  the  pos- 
session of  the  immovable  property,  or  the  enjoyment  of 
the  rights  upon  it,  to  which  he  is  entitled. 

C.P.  48,46,57;  40  A. '807. 

6.  Possessory  Action — A  possessory  action  is  that  by 
which  one  claims  to  be  maintained  in  the  possession  of  an 
immovable  property,  or  of  a  right  upon,  or  growing  out  of 
it,  when  he  has  been  disturbed ;  or  to  be  reinstated  to  that 
possession,  when  he  has  been  divested  or  evicted. 

C.  C.  8455,3456;  C.  P.  46. 

7.  Mixed  Action — A  mixed  action  is  one  which  in  its 
nature  partakes  both  of  the  real  and  of  the  personal  ac- 
tion, such  as  a  claim  for  the  ownership  of  real  property, 
and  also  for  the  fruits  it  has  produced,  or  their  value. 

8.  Civil  and  Criminal  Actions — The  second  general 
division  of  actions,  classes  them  into  civil  and  criminal 
actions. 

3 


■/•y 


^-12  Of  the  General  Division  of  Actions. 

^  9.  Civil  Action — A  civil  action  is  one  which  is  brought 
for  private  interest,  such  as  a  suit  to  obtain  the  payment  of 
a  sum  due,  the  restitution  of  property,  or  reparation  for  an 
injury  done  by  words  or  action. 

1.  Suit  for  fine  is  a  civil  action. 

state  and  Town  of  Plaquemine  vs.  Raff,  30  A.  497. 

2.  So  is  charge  of  fraud  against  insolvent. 

Mayewski  vs.  Creditors,  40  A.  94. 

10.  Criminal  Action — A  criminal  action  is  one  which  is 
instituted  in  th^  name  of  the  State,  by  its  proper  officers, 
in  order  to  obtain  the  public  reparation  of  any  crime  or 
misdemeanor;  this  action  comes  under  the  head  of  penal 
jurisprudence. 

1.  Forfeiture  of  appearance  bond  may  be  entered  in  criminal 
action. 

state  vs.  Williams,  37  A.  200;  State  vs.  Burns,  38  A.  363 ;  R.  S.  §  1032. 

2.  But  aliter  in  appearance  bond  taken  before  recorder. 

La.  Society  Prevention  of  Cruelty  to  Children  vs.  Cage,  46  A. 

11.  Division  of  Actions  as  to  Object — Actions,  with  re- 
spect to  their  object,  are  divided  into  two  classes ;  tliose 
by  which  movables,  and  those  by  which  immovables  are 
claimed. 

12.  Incorporeal  Rights — Although  incorporeal  rights 
be  not  in  reality  movables  nor  immovables,  they  are  never- 
theless placed  by  law  in  one  of  those  two  classes. 

Actions  tending  to  recover  an  immovable,  or  a  real  right, 
or  a  universality  of  things,  such  as  an  inheritance,  are 
considered  as  real;  while  actions  for  the  recovery  of  a 
movable  or  of  a  sum  of  money,  though  accompanied  with 
a  mortgage,  are  not  real  actions. 

C.  0.  474,  2010;  C.  P.  41,  4.S,  61 ;  see  Wisdom  vs.  Buckner,  31  A.  60;  Boisse  va 
Dickson,  31  A.  74b. 


Of  the  Rules  Applicable  to  all  Civil  Actions.        13 
CHAPTER    II. 

OF    THE    RULES    APPLICABLE    TO    ALL    CIVIL    ACTIONS. 

13.  Lex  Fori  and  Lex  Loci — The  forms,  the  effects,  and 
the  prescription  of  actions,  are  governed  by  the  law  of  the 
place  where  they  are  brought :  but  contracts  are  governed 
by  the  law  of  the  place^  where  they  were  entered  into. 

C.  C.  3ft32;  R.  S.  2808;  C.  C.  10;  Sue.  of  Lorenz,  41  A.  10U3. 

{A)  Forms: 

1.  Parties  may  waive  fomis  when  not  prohibited. 

Quetiervs.  Sue.  of  Hllle,  18A.  65;  Uohj*  vh.  Prltchard,  15  A.  531;  Tun- 
nardvs.  HIU,  10  A.  247;  St.  Roinuln  V8.  Robeson,  12  R.  194;  18  A.  189; 
41  A.  369. 

2.  Prescribed /orm  not  exclusive  of  other  appropriate  remedy. 

Trustees  vs.  Diipuy,  31  A.  305;  LIzardi  vs.  iJossett,  1  A.  188;  Clark  vs. 
Saloy,  2  A.  987;  Fortler  vs.  Slidell,  7  R.  398. 

iB)   Prescription: 

C.  P.  says  lex  fori  governs  prescription y  but  see  Civil  Code, 
Article  3532,  where  rule  is  stated  as  to  non-residents  com- 
ing into  this  State  subsequent  to  release  under  prescription 
of  former  residence. 

(C)    Lex  fori  determines: 

1.  Admissibility  of  evidence  and  competence  of  witnesses. 

12  A.  410;  41  A.  109». 

2.  Privileges  on  property. 

O-wens  TB.  Davis,  16  A.  22;  iaauze  vs.  Bullard,  16  A.  107;  Brent  ys- 
Shouse,  16  A.  158;  Hadden  vs.  Joor,  7  A.  272;  Newniau  vs.  Caonon,  43 
A.  713;  Hyman,  Liohtensteiu  A  Co.  vs.  Schlenker,  44  A.  108. 

3.  Prescription. 

Norton  vs.  Sterllnt^,  15  A.  .^99. 

4.  Effect  of  cession  of  property. 

Brent  &  Co.  vs.  Shouse,  15  A.  110. 

6.  Forms  of  remedies. 

Wniard  vs.  Wood,  135  U.  S.  313. 
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14.  Prematurity  of  Actions — Every  obligation  gives 
impliedly  a  right  of  action  to  enforce  its  execution;  but 
the  obligation  and  the  right  of  action  do  not  always  arise 
at  the  same  time.  Thus  in  contracts  to  be  performed  at 
a  future  period,  the  obligation  which  grows  out  of  the 
contract,  arises  at  the  very  moment  of  making  it,  but  the 
right  of  action  growing  out  of  it,  arises  only  when  the 
stipulated  term  has  arrived. 

New  Orleans  vs.  Ferrier,  19  A.  184;  B.  S.  2808;  C.  C.  2052;  C.  P.  158. 

(A)  Action  Premature: 

1.  Before  tender  is  made,  when  required. 

43  A.  507. 

Thus  tender  of  price  paid  necessary  in  suit  to  annul  tax 
title. 

Blanton  vs.  Ludeling,  30  A.  1232;  Barrow  vs.  Lapene,  80  .\.  310. 

2.  But  no  tender  necessary. 

(a)  Where  tax  was  prescribed  and  prescription  pleaded. 
Breaux  vsl  Negrotto,  43  A.  481. 

(&)  Where  nq  tax  was  due  at  any  time,  or  has  been  paid. 

Lefebre  vs.  Negrotto,  44  A.  791;  Davenport  vs.  Knox,  34  A.  407; 
Oufdry  vs.  Broussard,  82  A.  520,  925;  24  A.  524 ;  5  A.  675. 

(c)  Where  amount  is  too  uncertain  to  be  calculated. 

.Miller  vs.  Montague,  32  A.  1290;  Stafford  vs.  Twieliell,  33  A.  520. 

3.  In  tax  suits  amount  may  be  tendered  at  any  time  prior  to 
judgment  or  be  adjusted  in  the  judgment. 

Breaux  vs.  Negrotto,  43  A.  431 ;  see  also  Prescott  vs.  Payne,  44  A.  657. 

4.  And  it  seems  a  man  may  have  to  wait  until  he  dies  before 
his  right  of  action  arises^  as  in  a  suit  to  secure  right  of 
sepulture. 

State  ex  rel.  Soares  vs.  Hebrew  Congregation,  31  A.  205. 

5.  Action  of  nullity  of  judgment  pending  suspensive  appeal. 

Morris,  vs.  Blenvonue,  30  A.  87S. 

6.  Injunction  of  seizure  by  lessee  before  attempt  to  evict. 

Carroll  vs.  Chaff e,  35  A.  83. 

7.  Suit  for  hypothetical  damages  not  yet  sustained. 

D\vyer  vs.  Woolfe,  40  A.  46. 
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8.  Application  for  prohibition  before  plea  to  jnriBdiction. 

Leyet  ts.  LapeyroUerle,  88  A.  912. 

9.  Suit  for  alimony,  pending  a  jadgment  for  divorce. 

Holbrook  tb.  Holbrook,  82  A.  18. 

10.  Minor's  claim  against  tutor  before  liquidation. 
Sao.  of  Edwards,  82  A.  457. 

11.  Snit  by  creditor  to  annnl  sale  before  expiration  of  term  of 
credit. 

Yager  Milling  Co.  vs.  Lawler,  39  A.  672. 

12.  Suit  before  matnrity  of  debt. 

24  A.  50;  28  A.  577;  22  A.  248. 

Or  against    endorser    prior  to  presentment,   failnre  of 
maker  to  pay  and  due  notice. 
Claflln  Co.  YS.  Feibleman,  44  A.  619. 

13.  Prematnre  salt  dismissed  on  exception,  though  obligation 
sabsequently  matures. 

state  ex  rel.  Merz  vs.  Judge,  81  A.  120;  41  A.  227;  44  A.  522;  but  see  34  A. 
841. 

(a)  No  tender  required  from  minor  suing  tutor  for  ac- 
count. 

Bfst  Ys.  Hartner,  44  A.  379;  Rist  ys.  Hartuer,  44  A.  480;  Heirs  of 
Bumey  yb.  Ludellng,  41  A.  682;  Wood  ys.  Nicholls,  33  A.  744; 
Tutorship  of  Haokett,  4  R.  290. 

(6)  Where  defendant  has  already  refused. 
Ware  ys.  BerOn,  48  A.  684. 

14.  Injunctionby  tax -payers  to  prevent  vote  on  question  of 
tax  is  premature. 

Boudanez  ys.  Mayor,  29  A.  271 ;  C.  P.  68S. 

(B>  Net  Premature: 

Executory  process  when  one  instalment  is  due. 
Penoullb  ys.  Abral^m,  42  A.  188 ;  C.  P.  688. 

15.  Interest  in  Actions  or  Pleas — An  action  can  only 
be  brought  by  one  having  a  real  and  actual  interest,  which 
he  pursues,  but  as  soon  as  that  interest  arises  he  may 
bring  his  action. 


16        Op  the  Rules  Applicable  to  all  Civil  Actions. 

(A)  No  Interest  is  Shown  : 

1.  By  DebtoTj  attacking  assignment  of  debt,  his  right  to  plead 

equities  existing  against  assignor  being  maintained. 

Bonner  A  Bonner  vs.  Beard,  4?  A.  1036 ;  Loni^  vs.  Klein,  8S  A.  884 ;  Mont- 
gomery vs.  Koesfer,  85  A.  1092 ;  Pipes  vs.  Nors worthy ,  25  A.  &57 ;  Bayou 
f        Sara  vs.  Harper,  15  A.  233. 

2.  By  Public  Administrator,  suing  to  remove  executors  or  ad- 
ministrators. 

Saocession  of.  Bumside,  34  A.  928;  Succession  of  Blgee,  26  A.  553, 162; 
Succession  of  Saloy,  44  A.  433. 

8.  By  Sheriff , 

(a)  Urging  defences  of  co-defendant. 

Chaffe  A  Sons  vs.  Elliott,  87  A.  184 ;  23  A.  580 ;  25  A.  414. 

(b)  Championing  rights  of  prior  attaching  creditors,  who 
are  parties. 

Chase  vs.  Bell,  32  A.  460;  Lynch  vs.  Leckie,  9  A.  506 

(c)  Taking  any  action  whatever  after  return  of  urrit^ 
Succession  of  Caldwell,  15  A.  617. 

(d)  By  Ex- Sheriff  holding  over,  in  appealing  from  judg- 
ment between  other  contending  claimants  to  the  office. 

Gilbeau  vs.  Detiege,  32  A.  901). 

(e)  Sheriff  mere  nominal  party  in  injunction  can  not  set 
up  defences  proper  to  main  defendant  only. 

Chaffe  A  Sons  vs.  Elliott,  37  A.  184. 

4.  By  Father,  suing  on  judgment  in  favor  of  his  minor  chil- 
dren subsequently  become  majors. 

Ashby  vs.  Ashby,  88  A.  106. 

6.  By  Corporation,  appealing  from  judgment  against  stock- 
holder party  to  suit. 

Board  of  LiquidatorB  vs.  Waterworks,  89  A.  202. 

6.  By  Receiver  and  Liquidators  championing  right  of  individual 
stockholder. 

Raymond  vs.    Palmer,    35. A.  278;  Lacomb  vs.  Milliken,   86  A.   867; 
Knoop,  Hannemuu  &  Co.  vs.  Blatfer,  39  A.  29. 

7.  By  Agent  individually  for  sums  paid  by  principal. 

Corral  A  Co.  vs.  Tow  boat  Company,  37  A.  803. 
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8.  By  Creditor: 

(a)  In  opposing  tableau  in  perfectly  'solvent  succession, 
though  an  amount  sufficient  to  pay  him  has  been 
retained. 

Saocession  of  Goh8,  37  A.  428. 

But  where  funds  a^  not  sufficient,  he  may  ^attack 
judgment  in  favor  of  other  creditors. 

Gayaroc  v».  Fouraet,  28  A.  687. 

(5)  In  attacking  debtor's  renunciation  of  usufruct  not 
subject  to  payment  of  debts. 
Succession  of  Coyle,  32  A.  ?J. 

(c)  Creditor  of  husband  only,  attacking  validity  of 
claim  of  intervening  creditors  of  wife. 

Miller  vs.  Handy,  33  A.  162. 

(d)  Creditor  of  heirs  or  executor,  not  of  succession,  to 
remove  the  executor. 

Carroll,  Hoy  A  Co.  vs.  Hute,  21  A.  661. 

(e)  Creditor  holding  mortgage,  to  contest  validity  of  sale 
of  property  which  passes  cum  onere, 

Labauve  vs.  Woolfolk,  26  A.  440;  Levi  vs.  Morgan,  33  A.  632 

(/)  Contending  that  attachment  of  other  creditor  is  dis- 
solved by  assignment  in  bankruptcy, 
tiolson  A  Co.  vs.  Powell,  32  A.  621. 

(g)  Creditor  merely  claiming  to  be  placed  on  tableau  can 
not  attack  judgment  of  homologation. 

Succession  of  Woods,  86  A.  757. 

9-   By  AdminUtratory  applying  for  sale  of  effects  of  succession 
for  purposes  of  partition  among  heirs. 

Hebert  vs.  Hebert,  22  A.  309;  Nesom  vs.  Wcls8,  34  A.  1007. 

10.  By  Office  Claimant j  who  has  no  title  himself,  even  if  tax- 
payer. 

State  ex.  rel.  Ford  vs.  MIltcnberKcr,  33  \.  207;  Vol^in  vs.  Leche,  23  A. 
26;  $tate  vs.  Mason,  14  A.  506. 

11.  By  Policy  Holder,  suing  without   authorization   for  loss 
payable  to  special  mortgagee. 

LAne  vs.  Ins.  Co.,  86  A.  224. 

12.  By  Plaintiff  in  Petitory  Action,  who  has  sold  his  interest. 

Hurron  vs.  Jacobs,  38  A.  870. 
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13.  By  Plaintiff  in  Injunction ,  not  owner  or  otherwise  inter- 
ested in  property  seized. 

Lewis  vs.  SaTfngs  Institution,  33  A.  1468;  3.  A.  693. 

14.  By  Insolvent: 

(a)  Suing  to  recover  property  under  allegation  of  nullity 
of  syndic's  sale. 

Stelb  Ts.  Kaiser,  23  An.  337. 

(6)  Attempting  to  control  administration  of  assets. 
Mudge  YS.  Commissioners,  10  R.  460. 

16.  By  Third  Opponent,  whose  title  to  property  has  been  an- 
nulled, to  contest  judgment  between  plaintiff  and  defendant. 

Wright  vs.  steed,  10  A.  238. 

(a)  Nor  to  contest  distribution  of  fund  in  which  he  has  no 
interest. 

Tiner  vs.  Steamer,  5  A.  756;  Coleman  vs.  Coleman,  37  A.  666. 
(6)  Aliter  where  substantial  right  exists. 

16  A.  433. 

(c)  Third  opponent  claiming  to  be  owner  can  not  assail 

regularity  of  proceeding  without  enjoining. 

Bomagosa  vs.  Del  Nodal,  12  A.  341 ;  Gilkesou-SlosB  Co.  vs.  Bond  & 
Williams,  44  A. 

16.  By  Under  TVtor,  enjoining  foreclosure  of  mortgage  granted 
by  surviving  widow  on  her  half  of  community. 

French  vs.  Thompson,  24  A.  286. 

17.  By  Clerk  of  Court,  mandamusing  administrator  of  finance 
to  bring  suit  before  his  court. 

state  ex  rel.  Byerly  vs.  Walton,  24  A.  116. 

18.  By  Lessee,  to  arrest  sale  and  annul  order  for  executory 
process. 

Carroll  vs.  Chaffe,  35  A.  83. 

19.  By  Riparian  Owner,  to  contest  propriety,  location  and 
mode  of  building  levees. 

Bass  vs.  State,  84  A.  494. 

20.  By  Surety,  in  resisting  rule  against  him  by  syndic  of  at- 
tached defendants  to  cancel  attachment  bond. 

Chaffe  &  Sons  vs.  Lisso  &  Scheen,  33  A.  206. 
Nor  complaining  about  irregularities  of  proceeding  not  af- 
fecting him. 
Henuen  vs.  Wood,  16  A.  263. 
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21.  By  Pledgee  of  Note,  to  urge  want  of  consideration  in  an- 
swer to  garnishment  by  creditor  of  pledgor. 

Kirkpatrick  A  Co.  vs.  Oldham.  38  A.  6S3. 

22.  By  Debtor,  complaining  of  partial  assignment  of  claims 
of  which  he  has  no  notice. 

Bclden  vs.  Slaaghter  House  Co.,  88  A.  891. 

28.  By  Heir: 

(a)  In  objecting  to  sale  of  property  of  insolvent  estate  to 
pay  debts. 

Bexmedlct  ts.  Boiinot,  89  A.  972. 

(&)  In  suing  for  damages  to  estate  when  estate  is  under 
administration. 

Sloan  vs.  Stevenson,  24  A.  280. 

24.  By  Discharged  Bankrupt,  to  stand  in  judgment. 
Kennedy  vs.  Bust,  26  A.  566. 

25.  By  one  not  owner  of  trade  mark,  in  suing  for  damages  for 
its  unauthorized  use. 

Lacroix  vs.  Nodal  A  Co.,  41  A.  1018. 

26.  By  executor  of  wife,  who  can  not  sue  for  whole  amount  of 
notes  belonging  equally  to  her  succession  and  her  husband's, 
whose  heirs  are  in  possession. 

Zimmerman  vs.  Langles,  36  A.  66. 

27.  By  married  woman,  to  recover  on  contract  made  solely  by 
her  husband. 

Nlboul  vs.  Desforges,  Montagnet  A  Co.,  36  A.  686. 

28.  By  SUUe,  to  recover  fees  of  office. 
George  vs.  Tucker,  27  A.  67. 

29.  By  Intervener: 

(a)  In  urging  irregularities  in  the  suit,  such  as  insuffi- 
ciency of  bond  and  affidavit  in  sequestration. 

Carroll  vs.  Bridewell,  27  A.  240;  Fleming  A  Baldwin  vs.  Sliields, 
21  A.  iia 

(b)  When  State  intervenes  in  suit  against  auditor  to  com- 
pel him  to  do  an  unauthorized  act. 

State  ox  reL  Salomon  A  Simpson  vs.  Auditor,  23  A.  402. 

80.  By  Receiver  or  Provisional  Syndic  in  resisting  motion  to 
vacate  his  appointment. 
Mauberret  vs.  Judge,  46  A.  241. 

(B)  Sufficient  interest  is  shown: 

1.  By  Board  of  Liquidation  in  pleading  prescription, 
state  ex  rel.  Rubera  va^  Board,  35  A.  a53. 
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2.  By  heir: 

(a)  To  compel  holder  of  confiscated  property  to  pay  taxes. 

Pike  vs.  Wassell,  94  U.  S.  712. 

(6)  To  enjoin  sale  of  succession  property. 

Vance  vs.  Cawthoni,  32  A.  124;  Blenvenu  vs.  Parker,  80  A.  160. 

(c)  To  attack  legacy  made  to  concubine. 

Oarmena  vs.  Blaney,  16  A.  24,'i;  Lazare  vs.  Jacques,  16  A.  699. 

(d)  To  sue  for  partition  by  sale. 
Bayhl  vs.  Bayhl,  35  A.  527. 

(e)  To*  contest  debts  and  charges  on  tableau. 

Succession  of  Ames,  33  A.  1317. 

(J)  To  bring  smts  for  benefit  of  succession  when  acting 
as  beneficiary  heir. 

Succession  of  Lamm,  40  A.  312;  Gillaspie  vs.  Bank,  30  A.  1314. 
8.  By  Stockholder : 

(a)  Suing  corporation. 

Life  Association  vs.  Levy,  33  A.  1203. 

(6)  Suing  to  prevent  sale  of  corporate  property  by  per- 
sons without  authority. 

state  ex  rel.  Morey  vs.  Judge,  31  A.  823. 

(c)  Suing  on  bond  of  liquidator. 

12  A.  445. 

(d)  Suing  to  enforce  right  to  inspect  books. 

Legendre  A  Co.,  vs.  Brewing  Association,  45  A. 670;  Martin  vs. Oil 
Works,  2H  A.  204;  Cockburn  vs.  Bank,  13  A.  289. 

4.  By  Tax -payers; 

(a)  Contesting  validity  of  municipal  ordinance  and  con- 
tract tending  to  increase  taxation. 

Handy  vs.  Kew  Orleans,  39  A.  107;  Jolinson  vs.  Tax  Collector,  3S^ 
A.  634;  Taxpayers'  Association  vs.  New  Orleans,  83  A.  567; 
Conery  vs.  Waterworks,  34  A.  770;  Compton  vs.  Zabrinski,  101 
U.  8.  601.    But  see  Bank  vs.  City,  27  A.  446. 

(h)  Appealing  from  judgment  against  parish  decreeing  a 
tax. 

Flagg  vs.  St.  Charles,  27  A.  319. 

(c)  Mandamusing  police  jury  to  erect  new  court  house. 
Watts  and  otlicrs  vs.  Police  Jury,  11  A.  141. 

(d)  But  tax -payers  can  not  sue  in  affirmance  of  municipal 
contracts  which  contain  no  stipulations  pour  autrai. 

Loeber  vs.  N.  O.  A  C.  K.  R.  Co.,  41  A.  1149. 

However  five  tax -payers  can  sue  by  mandamus  to  en- 
force certain  contracts  designated  in  Act  133  of 
1888. 
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.  By  Creditor: 

(a)  Suing  for  return  of  property  of  saccession  to  admin- 
istrator. 

Neda  vs.  Fontinot,  2  A.  782. 

(h)  Objecting  to  irregularities  in  proceeding  by  other 
creditor  for  forced  surrender. 

I^tchford  ys.  Danneqain,  16  A.  149;  U  A.  424. 

(c)  In  seizure,  pleading  prescription  against  third  oppo- 
nent. 

Maskell  vs.  Pooly,  12  A.  661. 

(d)  Holding  mortgage  and  settting  up  ownership  of  prop- 
erty in  his  debtor  when  debtor  himself  is  estopped. 

Logan  v».  Herbert,  30  A.  727;  Spencer   vs.  Goodman  ft  Brad- 
field,  S3  A.  «98. 

(e)  Holding  mortgage  and  urging  nullity  of  sale,  in  de- 
fence to  rule  to  erase  mortgage. 

Borde  vs.  Erskine,  33  A.  873. 

(/)  Seeking  to  remove  executor  of  succession  qualified 
in  probate  proceedings,  where  another  will  has  trans- 
ferred estate  to  universal  legatee. 
state  National  Bank  vs.  Evans,  82  A.  464. 

(g}  Suing  for  rent  of  seized  property. 

Stockton  vs.  Hyde,  5  A.  300;  21  A.  743;  Lainorero  vs.  Oox,  82  A.  1048. 

(/i)  Appealing  from  judgment  by  wife  against  husband 
debtor. 

Cooloy  vs.  Cooley,  38  A.  194. 

Ci)  Requiring  property  omitted  by  insolvent  to  be  placed 
on  schedule. 

Cosgrove  vs.  Creditors,  41  A.  274. 

{))  Annulling  tax  sale  of  debtor's  property. 

Workingnien*s  Bank  vs.  Lannes,  30  A.  871. 
(k)  Forfeiting  charter  of  Free  Bank,  under  Sec.  284,  R.  S. 

state   ex   rel.  Wof^an   v^.  Bank,  35  A.  562.    But  see   State  vs. 
Citizens*  Bank,  31  A.  837;  also  In  Ko  La.  Savings  Bank,  35  A.  196. 

Cy  Surety  of  Tutor: 
(a)  To  contest  judgment  upon  account  of  tutorship. 

Fusilier  vs.  Babincau,  14  A.  777. 

(h)  To  compel  creditor  to  make  proper  imputation  of 
payments. 

Beuscb  A  Co.  vs.  Keenan  A  Slawsou,  42  A.  419. 
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7.  By  Holder  of  Warrant  against  Qeneral   Fund  to  contest 
validity  of  special  act  of  appropriation : 

Klein  vs.  Treasurer,  42  A.  175. 

When  State  intervenes  in  suit  against  Auditor  to  compel 
him  to  do  unauthorized  act. 

state  ex  rel.  Salomon  &  Simpson  vs.  Auditor,  28  A.  402. 

8.  By  Third  Opjxment: 

(a)  Who  may  oppose  all  who  have  claims  on  property. 

Buckner  vs.  Gordy,  28  A.  596. 

(b)  Who  may  contest  judgment  awarding  privilege. 
Converse,  Kennett  A  Co.  vs.  Steamer  Robinson,  15  A.  433. 

9.  By  Administrator  and  Curator : 

To  institute  revocatory  action  or  action  of  simulation  with- 
out reference  to  origin  of  claims. 

Davis  vs.  Stem,  15  A.  177;  Judsou's  Administrator  vs.  Connolly, 
6  A.  400.  ^ 

10.  By  Warrantor: 

Who  may  defend  title,  to  satisfy  warranty. 

Lea  vs.  Terry,  15  A.  429 ;  Powell  vs.  Hayes,  31  A.  789. 

11.  By  State,  to  contest  validity  of  act  of  Legislature, 
state  ex  rel.  St.  Cyr  et  al.  vs.  Auditor,  34  A.  201. 

12.  By  Executor,  appealing  from  judgment  putting  heirs  in 
possession : 

Succession  of  Charmbury,  34  A.  21. 

Executor  of  wife  and  tutor  of  her  minor  children  may 
appeal  from  order  putting  major  heirs  of  husband  in 
possession  of  one -half  of  community. 
Succession  of  Baumgarden,  86  A.  675. 

13.  By  Attorney,  in  seeking  to  revive  judgment  when  fee  has 
not  been  paid. 

Martinez  vs.  Succession  of  Vives,  82  A.  305. 

14.  By  Nearest  Male  Relative  of  Minor,  in  taking  measures  to 
protect  minor's  property. 

Succession  of  Walker,  32  A.  321. 

15.  By  Sheriff  or  Constable: 

In  suits  for  damages  for  property  taken  from  his  cus- 
tody. 

Robins  vs.  Brown,  32  A.  430;  State  vs.  Judge,  15  A.  34. 

16.  By  City  Recorder,  in  using  writs  to  uphold  his  jurisdiction, 
state  ex  rel.  Sheehan  vs.  Judge,  32  A.  315. 
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17.  By  Oo'OwneTy  in  petitory  action  to  recover  whole  property 
from  trespasser. 

Pearson    vs.  Grioe,    6  A.  232;    Beonel  V8.  Wa^uespaok,    40  A.  112; 
Gardere  vs.  Blanton,  35  A.  811. 

18.  By  Private  Citizen^  ^o  suppress  a  nuisance  which  does  him 
special  damage. 

Blanc  vs.  Murray,  86  A.  162. 

But,  aliter^  when  injury  is  general — not  particular. 
Werges  vs.  Railroad*  86  A  641. 

19.  By  SyndiCy  in  suing  for  damages  for  property  destroyed 

or  abstracted  from  mass. 

Nonvet    vs.   Bollinger,   15  A.  2^;  MoOloskey  vs.  Ingram,    17  A.  65; 
D wight  vs.  Simon,  4  A.  490. 

20.  By  State,  in  cases  under  intrusion  acts. 
George  vs.  Tucker,  27  A.  67. 

21.  By  Police  Jury,  in  same  class  of  cases. 

Miller  vs.  Reld,  45  A.  162. 

i6.  Right  of  Action  Subsists  Until  When— In  all 
actions  which  are  to  be  brought  at  the  end  of  a  stated 
period,  the  right  of  action  subsists  until  the  last  day  has 
expired. 

■     C.  C.  2057,  2058,  2059;  C.  P.  318. 

17.  Natural  Obligations — Natural  obligations  give  no  (?.^ 
right  of  action,  but  what  has  been  paid  pursuant  to  those 
obligations  is  not  subject  to  repetition. 

Those  are  natural  obligations,  for  which  the  law  gives 
no  right  of  action ;  they  arise  on  contracts  entered  into  by 
persons  who,  though  possessed  of  sound  discretion  and 
judgment  enabling  them  to  make  contracts,  are  neverthe- 
less disqualified  by  law  from  contracting,  as  are  the  con- 
tracts of  married  women  made  without  the  authorization 
of  their  husbands. 

C.  C.  ira9, 1738, 1757. 2302;  Campbell  vs.  New  Orleaos.  12  A.  34. 

18.  Action  of  Repetition—^He  who  pays  through  error 
what  he  does  not  owe,  has  an  action  for  the  repetition  of 
what  he  has  thus  paid,  unless  there  was  a  natural  obliga- 
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tion  to  make  such  payment;  but  he  must  prove  that  he 
paid  through  error,  otherwise  it  shall  be  presumed  that  he 
intended  to  give. 

0.  0.  1768, 1846,  2133,  2801,  2303,  2443,  8005;  20  A.  113;  14  A.  10;  12  A.  17. 

1.  Money  must  have  been  paid  to  person  whom  plaintiff  did 
not  owe. 

Slentes  va.  Odier  A  Co.,  17  A.  IW. 

2.  Taxes  paid  under  ordinance  void  for  want  of  legal  for- 
malities can  not  be  recovered. 

12  A.  34. 

8.  But  aliter  if  property  not  subject  to  taxation. 

10  A.  78. 

19.  Illegal  or  Immoral  Obligations — Obligations  con- 
trary to  justice,  good  faith  or  good  morals,  such  as  th^se 
by  which  a  reward  is  promised  to  another  to  commit  a 
crime,  give  no  right  of  action  to  either  party  to  enforce 
the  execution  of  the  contract. 

But  if  the  reward  promised  has  been  paid,  no  action 
can  be  brought  to  obtain  the  repayment  of  the  amount. 

C.  C.  1893,  1896, 1896,  1766. 

Maxims:   Ex  turpi  catisa  non  oritur   actio.     Nemo  allegans  auam 

turpitudinem  eat  audiendvs. 
Contracts  can  not  be  enforced  which  are  based  on : 

1.  Confederate  Treasury  Notes. 

Barrow  vs.  Pike,  21  A.  14;  Bank  vs.  Bank,  21  A.  18. 

2.  Cotton  contracts  within  Confederate  lines. 

state  vs.  Bank,  20  A.  468. 

3.  Fund  for  corrupt  and  improper  influencing  Legislature. 

Durbridge  vs.  Slaughterhouse  Co.,  27  A.  676. 

4.  Agreement  to  divide  salary  of  public  office. 

Glover  vs.  Taylor,  38  A.  635;  MoGuIre  vs.  Corwin,  101  U.  S.  112. 

5.  Pooling  arrangements  between  competing  railroad  com- 
panies. 

Bailway  Co.  vs.  Railway  Co.,  41  A.  981 ;  Gibbs  vs.  BaltUuore,  130  U.  S.  408. 

6.  Concubinage. 

stringer  vs.  Mathis,  41  A.  985. 

Aliter  where  concubinage  is  not  the  motive. 

23  A.  294 ;  8  M.  11 ;  24  A.  625 ;  24  A.  591. 
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7.  Gormpt  understanding  with  member  of  city  comicil  who, 
throngh  an  interposed  party,  is  real  adjndicatee  of  a  con- 
tract by  the  city. 

Oammings  vs.  Saux,  30  A.  209; 

20.  Cause  of  Action  Used  as  Exception — He  who  has  a 
right  of  action  to  claim  what  is  due  to  him,  has  a  right  yet 
more  evident  to  use  the  same  cause  of  action  as  an  excep- 
tion, in  order  to  preserve  his  rights.  . 

Maxim:  Qu«  temporalia  sunt  ad  agendum^  perpetua  sunt  ad  excipi- 
endum. 

18  A.  503;  18  A.  714 ;  3ft  A.  751 ;  12  B.  472. 

Thus:  Deficiency  in  quantity  of  land  sold  may  be  set  up  in 
defence  to  action  for  the  price,  though  action  for  reduction 
of  price  be  prescribed. 

Laflton  Y8.  Doiron,  12  A.  164. 
Rule :  Qv^m  temporalia  does  not  apply,  when. 

See  23  A.  546;  35  A.  1015. 

21.  No  Abatement  of  Action,  etc, — Actions  do  not 
abate  by  the  death  of  one  of  the  parties,  after  answer  filed. 

C.  C.  945;  C.  P.  361, 121. 113. 120;  R.  S.  1105. 

1.  Heirs  having  accepted  succession,  are  made  parties. 

DIrmeyer  vs.  0*Hem,  39  A.  961 ;  Todd  V8.  Young,  16  A.  162 ;  Bedford  vs. 
Sbelton,  18  A.  40;  Lanata  vs.  Macera,  20  A.  426;  Vincent  V8.  Sharp,  9 
A.  463. 

2.  Marriage  of  woman  plaintiff  will  not  abate  suit;  husband 
made  party  by  supplemental  petition,  which  need  not  be 
served  on  defendant. 

Flynn  vs.  "Flynn,  21  A.  168. 

8.  Petition  making  parties  must  ordinarily  be  served. 
Bedford  vs.  Shelton.  18  A.  40. 

4.  Where  executor  of  deceased  plaintiff  flies  amended  petition 
making  himself  party,  defendant  must  be  notified  but  can 
not  claim  delays. 

Woodman  vs.  Richardson  and  McFee,  15  A.  508. 

5.  Death  must  be  proved  by  affidavit  or  otherwise. 

Hawkins  vs.  Dartest.  3  A.  547. 
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22.  Actions  Are  Transmissible  Property— Actions  aris- 
ing from  obligations  are  the  property  of  him  in  favor  of 
whom  they  have  been  contracted;  they  are  transmitted 
with  his  estate  to  his  heirs,  who  may  carry  them  on  in 
their  own  name. 

C.  C.  945. 

1.  Actions  arising  from  contract  are  heritable  by  general  law. 
Some  actions  arising  from  torts  or  injuries  to  person  are 
heritable  by  special  statutes. 

C.  C.  2315;  Act  71  of  1884. 

2.  Action  does  not  survive  favor  of  husband  of  deceased. 

Walton  vs.  Booth.  34  A.  913. 

3.  Rights  of  action  are  seizable. 

Nugent  vs.  McCaffrey,  83  A.  271 ;  Jack  vs.  Harrison,  84  A.  733. 

23.  Actions  Pass  to  Universal  Successors — The  uni- 
versal successor,  or  successors  by  an  universal  title  of  a 
deceased  person,  such  as  his  heirs  or  universal  legatees, 
are  entitled  to  the  same  actions  and  exceptions,  as  the 
person  to  whom  they  succeed;  but  they  can  not  claim,  on 
their  own  behalf,  any  right  which  he  had  not  himself,  for 
this  reason,  that  no  one  can  transfer  a  better  title  to  an- 
other than  that  which  he  himself  had. 

C.  C.  2236,  2242. 

Maxim:    Nemo  plus  juris  ad  alium  tranaferre  potest  quam  ipse 
hahet. 
Heirs  can  not  sue  for  damages  for  life  of  tho  de  cujus,    They 
bave  only  such  action  as  deceased  had. 

Vredenburg  vs.  Bchan,  33  A.  627;  See  Act  71  of  1884. 

24.  Id. — The  rule  laid  down  in  the  preceding  article 
takes  place  also  with  respect  to  the  successors  of  a  de- 
ceased person  claiming  a  thing  by  virtue  of  a  particular 
title;  that  is  to  say,  by  sale,  donation  or  legacy,  but  so 
far  only  as  concerns  the  thing  itself,  of  which  the  deceased 
has  thus  disposed  of  in  their  favor. 

25.  Heirs  and  Universal  Legatees  Suable— ^Heirs  or  uni- 
versal legatees  may  be  sued  for  civil  reparation  of  the  in- 
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jury  caused  by  the  crimes  or  misdemeanors  of  the  de- 
ceased, whose  succession  they  have  accepted,  although 
no  action  was  instituted  for  that  purpose  against  the  de- 
ceased during  his  life,  and  although  neither  he  nor  his 
heirs  have  been  benefited  by  such  an  offence. 

C.  C.  2315,  3686;  see  Beore  vs  Board  o»  Health,  85  A.  1138;  DIrmeyer  vs 
O'Bem,  39  A.  961. 

1.  But  they  can  not  be  held  liable  in  vindictive  damages. 

Edwards  t8.  Ricks,  80  A.  ^ifi. 

2.  Widow  liable  for  one -half  and  heirs  liable  for  other  half, 
each  for  his  virile  portion,  of  damages  caused  by  trespass 
of  deceased. 

Ibid. 


CHAPTER  III. 

OF  THE    RULES    PECULIAR    TO   THE    DIFFERENT     KINDS    OF 
CIVIL    ACTIONS. 

SEC5TI0N  I. 

0/  the  Several  Kinds  of  Personal  Actions  and  of  the 
Rules  which  Govern  Them, 

26.  Personal  Actions — A  personal  action  lies  against 
him  who  has  bound  himself  towards  another,  personally 
and  independently  of  the  property  which  he  possesses. 

c.  p.  3. 

27.  Personal  Actions  Lie  Only  Against  Debtor,  Heirs  or 
Universal  Legatees — Such  action  can  only  be  brought 
against  the  debtor,  or  the  obligor,  or  the  person  who 
directly  represents  him,  such  as  universal  heirs,  or  heirs 
by  a  universal  title.  ♦ 

c.  p.  3. 

28.  Grounds  of  Personal  Actions — Personal  actions  are 
grounded  on  one  of  the  four  causes  which  give  rise  to 
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personal  obligations.     The  causes  are  ^ogtracts,  or  quasi 
contracts,  offences,  or  quasi  offences. 

29.  Personal  Actions  Arisingirom  Contracts — Personal 
actions  arise  from  contracts,  where  one  has  bound  himself 
for  his  own  advantage,  as  by  selling,  purchasing,  hiring 
or  letting,  or  by  any  like  contracts. 

C.  C.  1760. 

30.  Personal  Actions  from  Quasi  Contracts — Personal 
actions  arise  from  quasi  contracts  when  they  are  grounded 
on  the  obligations  imposed  upon  him  who  has  managed 
the  affairs  of  another,  without  being  authorized. 

c.  c.  221W. 

31.  Personal  Actions  from  Offences — Personal  actions 
arise  from'  offences,  as  when  one  has  become  liable  to 
another  for  the  injury  he  has  inflicted  on  him  by  some 
crime  or  offence,  such  as  theft  or  slander, 

C.  p.  2315. 

32.  Personal  Actions  from  Quasi  Offences — Personal 
actions  arise  from  quasi  offences,  when  the  ground  of 
action  is  the  injury  done  to  another  by  one  of  those  faults 
which  are  not  considered  as  real  crimes  or  offences. 

C.  C.  2316. 

33.  Direct  and  Equitable  Actions — Personal  actions 
arising  from  contracts,  are  divided  into  direct  and  equi- 
table actions. 

34.  Direct  Action — A  direct,  contradistinguished  from 
an  equitable  action,  is  that  which  arises  immediately  from 
contracts,  and  binds  ipso  facto  all  who  have  been  parties 
to  it. 

C.  C.  1889, 1890. 

35, .  Equitable  Action — An  equitable  action  is  that  which 
does  not  immediately  arise  from  a  contract,  but  from  equity 
in  favor  of  a  third  person,  not  a  party  to  it,  and  for  whose 
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benefit  certain  stipulations  have  been  made ;  thus,  if  one 
stipulated  in  a  contract  entered  into  with  another  person, 
and  as  an  express  condition  of  that  contract,  that  this 
person  should  pay  a  certain  sum  on  his  account,  or  give  a 
certain  thing  to  a  third  person,  not  a  party  to  the  act, 
that  third  person  has  an  equitable  action  against  the  one 
who  has  contracted  the  obligation,  to  enforce  the  exe- 
cution of  the  stipulation. 

C.  C.  1890, 1902-21. 

(A)  Equitable  actions : 

Suit  by  third  person  on  forthcoming  or  ludemnity  bond,  even 
without  assignment  of  bond. 

Wright  T8.  Oakey  A  Co.,  16  A.  125. 

(B)  No  equitable  action: 

1.  Where  obligation  is  penal. 

St.  Joseph's  Association  vs.  Magnier,  16  A.  838. 

2.  Where  obligation  is  not  express  or  necessarily  implied. 

GiUis  TS.  Nelson,  16  A.  275. 

(C)  Equitable  action  subject  to  all  defences. 
Freligh  ys.  Miller,  16  A.  418. 

(D)  StipuUUion  in  favor  of  third  person  having  been  accepted  can 
not  be  revoked, 

Pecquet  vs.  Pecquet,  17  A.  204. 

36.  Direct  and  Contrary  Actions — Certain  contracts, 
from  their  nature,  give  rise  to  two  species  of  personal 
actions  in  favor  of  the  contracting  parties ;  one  of  these 
is  likewise  terpied  direct^  in  contradistinction  to  the  other, 
which  is  called  a  contrary  action, 

37.  Direct  Action— A  direct  action,  in  this  acceptation, 
is  that  which  arises  out  of  a  contract  at  the  very  moment 
of  its  being  made,  without  the  occurrence  of  any  new 
cause  since  the  contract;  as,  in  the  contract  of  ^loan 
termed  commodate  where  the  action  arises  in  favor  of  the 
owner  of  the  thing  against  him  to  whom  he  has  lent  it,  in 
order  to  recover  it. 
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38.  Contrary  Action — The  contrary  action  is  that  which 
arises  from  some  cause  which  has  occurred  since  the  con- 
tract, and  has  for  its  object  the  obtaining  of  some 
indemnity,  such  as  the  action  which  the  law  gives  to  the 
borrower  in  the  loan  called  commodate  for  the  recovery 
-of  the  disbursements  which  he  has  been  obliged  to  make 
for  the  preservation  of  the  thing  lent  to  him, 

39.  Actions  from  Synallagmatic  Contracts — It  is  of  the 
essence  of  all  synallagmatic  contracts — that  is  to  say,  of 
those  which  contain  reciprocal  obligations  between  the 
parties,  to  give  rise  to  two  species  of  direct  actions. 

Thus,  in  the  contract  of  sale,  the  purchaser  has  an 
action  against  the  seller  to  compel  him  to  deliver  the  thing 
sold,  and  the  vendor  has  likewise  his  action  against  the 
purchaser  to  compel  him  to  pay  the  price. 

40.  Personal  Actions  Against  Heirs — Personal  actions, 
being  attached  to  the  person  of  the  debtor,  may  be  brought 
against  all  his  heirs,  should  he  die  without  having  extin- 
guished it;  but  each  of  them  will  only  be  liable  for  the 
amount  and  portion  which  he  has  inherited  from  the 
debtor's  estate. 

C.  C.  1426. 1427. 

SECTION  II. 

Of  the   Real  Action^   Its    Subdivisiofis   and  the  Rules 
Peculiar  to  it. 

41.  Real  Actions — A  real  action  lies  against  him  who, 
without  having  contracted  any  obligation  towards  the 
plaintiff,  is  nevertheless  bound  towards  him,  as  possessor 
of  the  immovable  property  of  which  that  plaintiff  claims 
the  ownership  or  the  possession,  or  on  which  he  claims  to 
exercise  some  immovable  right. 

C.P.4,12;  C.C.  8476. 
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{A)  Real  actions  are : 

1.  Petitory  action. 

2.  Possessory  action. 

3.  Action  of  boundary. 

4.  Action  of  jactitation  or  slander  of  title. 

5.  Proceeding  by  monition. 

6.  Hypothecary  action. 

(B)  As  to  monition. 

See  Fazende  k  Seixas,  praying  for  monition,  85  A.  1U7;  Acts  of  1374,  p.  118 
and  1878,  p.  167. 

{Cj  Defences  are: 

1.  Denial  of  plaintiffs'  possession. 

2.  Denial  of  slander  of  title. 

3.  Admission  of  slander  of  title. 

Dalton  vs.  Wicklilfe,  36  A.  357. 

i  D)   Where  last  mentioned  defence  is  made  without  claim  of  specific 
title  in  defendant,  court  orders  defendant  to  bring  petitory  action. 
Id.,  and  Packwood  vs.  Dorsey,  4  A.  90. 

fE)   Where  claim  of  title  is  mxide — that  issue  is  tried  with  defendant 
as  plaintiff  in  petitory  action. 

Dalton  vs.  Wickliffe,  35  A.  367,  and  cases  cited. 

42.  Real  Actions — The  real  action  gives  the  right  to 
follow  the  thing  in  whatever  hands  it  may  be  found ;  but 
as  relates  to  hypothecary  actions,  this  rule  is  subject  to 
some  modifications  which  are  established  in  the  paragraph 
which  treats  of  that  action. 

C.  p.  4,  61. 

•  Of  the  Petitory  Action. 

,  43.  Petitory  Action — The  petitory  action,  or  one  by 
which  real  property,  or  any  immovable  right  to  such  prop- 
erty may  be  subjected,  is  claimed,  must  be  brought  against 
the  person,  who  is  in  the  actual  possession  of  the  immova- 
ble, even  if  the  person  having  the  possession  be  only  the 
farmer  or  lessee. 

23 


44  Op  the  Rules  Peculiab  to  Civil  Actions. 

But  if  the  farmer  or  lessee  of  a  real  estate  be  sued  for 
that  cause  of  action,  he  must  declare  to  the  plaintiff  the 
name  and  the  residence  of  his  lessor,  who  shall  be  made 
a  party  to  the  suit,  if  he  reside  in  the  State,  or  is  repre- 
sented therein,  and  who  must  defend  it  in  the  place  of  the 
.  tenant,  -who  shall  be  discharged  from  the  suit. 

42  A.  666;  C.  C.  2704;  C.  P.  5,  6. 

(A)  Demand  for  recognition  of  title  makes  action  petitory, 

Millaudon  vs.  Ranney,  18  A.  196. 

(B)  Against  whom  brought  : 

1.  Lessee  in  possession. 

Bledsoe  vs.  IrwIn,  83  A.  619. 

2.  Person  in  actual  possession. 

Scott  TS.  Bowles.  8  A.  637. 

CCJl  What  is  acttial  possession. 

Barnes  vs.  Gaines,  3  B.  314,  also  1  R.  162. 

(D)  Where  lessor  resides  out  of  StatCj  lessee  mVfSt  defend. 
Plummer  vs.  Schlatre,  4  R.  29. 

(E)  Quxtsi  petitory  action : 

Suit  by  creditors  of  husband  or  community  or  syndic  to  re- 
cover immovable  property  standing  in  name  of  wife. 

Gogrevo  vs.  Dehon,  41  A.  246. 

(F)  Right  of  defendant: 

1.  May  show  title  other  than  that  attacked. 

Villey  vs.  Jarreau,  86  A.  642;  Vllley  vs.  Jarreau,  83  A.  294. 

And  can  not  subsequently  set  up  other  title  not  pleaded. 

Schaffer  vs.  Souddy,  14  A.  582. 

2.  May  contest  validity  of  judgment  under  which  plaintiff 
acquired  it. 

Surgl  vs.  Coliuer,  22  A.  20;  Cronan  vs.  CJocliran,  27  A.  121. 

44.  Plaintiff  Must  Make  Out  Title— The  plaintiff  in 
an  action  of  revendication  must  make  out  his  title,  other- 
wise the  possessor,  whoever  he  be,  shall  be  discharged 
from  the  demand. 

0.  p.  123;  CO.  1282. 
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{AJ  PUUntiff  mugt  recover   on   strength   of  his   own  title,  not  on 

weakness  of  defendants, 

Castatrnie  Y8.  Bouliri8,44  A.  944;  Stille  vs.  Shnell,  41  A.  816;  Clarkston  TS. 
Vincent  A  Co.,  32  A.  614,  42  A.  860,  42  A.  346,  42  A.  527;  Bienvenu  ys.  Factors 
and  Traders'  Ins.Co.,  88  A.  216;  Ferriere  ts.  City,  85  A.  209;  Dixie  vs.  MandelU 
23  A.  499;  Thompson  ts.  Meyers,  84  A.  617, 28  A.  826;  Landrenx  vs.  Foley, 
13  A.  114 ;  Hiestand  vs.  Forsythe,  12  A.  872;  85  A.  609;  Buras  YS.  O'Brien,  42 
A.  527. 

Where  State  has  parted  with  legal  title  to  lands,  she  can  not 
maintain  petitory  action  to  recover  same. 

state  TS.  v.,  S.  ft  p.  B.  B.  Co.,  44  A.  982. 

CBJ  Plaintiff  may  show  that  defendant  holds  under  him. 

Broagbton  ts.  King,  9  B.  216. 
(CJ  Against    mere    trespasser   prima    facte    title    antedating    his 
possession  sufficient, 

41  A.  820. 896;  15  A.  76;  28  A.  274;  28  A.  145;  41  A.  816;  15  A.  454. 

CD)  Plaintiff  may    meet  title  opposed    to  him    by  all    means  of 
attack,  as  if  specially  pleaded,  even  when  such  title  is  tax  sale. 
Telle  YS.  Fish,  34  A.  1243;  Hiolcnian  ts.  Dawson,  33  A.  488;  MoMasters  Ta 
Stewart,  11  A.  546;  MaiUot  ts.  Wesley,  11  A.  467. 

{EJ   Question  of  title  tried  by  direct  action : 

1.  Not  on  exception. 

40  A.  680. 

2.  Not  by  collateral  attack. 

23  A.  175. 

8.  Not  by  rxde. 

29  A.  385;  24  A.  224. 

4.  See  30  A.  250. 

(F)  Defendant  in  action  of  slander  of  title  setting  up  title  in  him- 
self is  plaintiff  in  petitory  action,  and  must  stand  on  his  own 
title. 

Gar  TS.  Ellis,  33  A.  249;  Clarkston  ts.  Vincent  &  Co.,  32  A.  613;  HaTard  ts. 
Atkins,  24  A.  511;  Solly  ts.  Spearing,  40  A.  558;  BIdwell  ts.  CaTaroc,  27 
A.  SOT. 

(O)   What  title  will  support  petitory  action : 
See  Fluker  ts.  Doughty,  15  A.  678. 

1.  Certificate  of  final  proof  by  Receiver  of  Land  Office. 

Simeon  ts.  Perrodin,  35  A.  933;  Bronssard  th.  Broussard,  43  A.  921. 

2.  Patent  from  Government,  even  in  vendor's  name. 

Stein  Spring  ts.  Bennett,  16  A.  201 ;  Gay  ts.  Ellis,  33  A.  252. 

8.  Marshal's  deed,  if  accompanied  with  judgment. 

22  A.  629. 
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4.  Title  derived  from  State  when  deed  and  registry  and 
validity  of  tax  forfeiture  to  State  are  shown. 

Gatlin  vs.  Hutchinson,  86  A.  350. 

5.  Sheriff's  deed,  accompanied  by  writ  and  judgment. 

Brfnkinan  vs.  Huyghe,  42  A.  110;  Clarkston  vs.  Vincent  &  Co.,  82  A.  613. 

6.  Judgment  putting  heirs  in  possession. 

Chavanne  vs.  Frizoly,  25  A.  169. 

But,  coupled  with  title  of  de  cujus. 
Brown  vs.  Brown,  15  A.  169. 

7.  Purchase  by  members  of  church  of  property  in  social 
capacity,  even  when  not  incorporated. 

African  Church  vs.  N.  O.,  16  A.  442. 
(H)  Oldest  title  prevails  if  not  successfully  impeached. 

Cole  vs.  Thompson,  36  A.  1028;  Pierre  vs.  Blunt,  14  A.  345. 
(I)  Purchaser  at  sherifps  sale  to  maintain  petitory  actionj  must 
pr(yve  aU  legal  requisites  to  give  valid  titlCy  such  as  legal  seizure  by 

sheriff- 

Corse  vs.  Stafford,  24  A.  262. 

(J)  What  title  will  not  support  petitory  action: 

1.  Sale  a  remere. 

Miller  vs.  Shotwell,  38  A.  890;  Howe  vs.  Powell,  40  A.  307;  Howe  vs. 
Austin,  40  A.  328. 

2.  Deed  establishing  only  tenancy  at  will. 

Sallabah  vs.  Marsh,  34  A.  1064. 

3.  Mere  act  of  partition  among  heirs  without  proof  of  title  in 
succession. 

Brown  vs.  Brown,  16  A.  169. 

4.  Deed  of  trust,  which  is  no  muniment  of  title  in  Louisiana. 

Marsh  vs.  Suvin  et  als.,  28  A.  326. 
6.  Mere  imrecorded,  incomplete  adjudication  at  sheriff's  sale. 

Thistle  vs.  Iroscn,  37  A.  170. 

(K)  Rents  and  Revenues : 

Unsuccessful  defendant,  though  previously  in  good  faith,  owes 
rent  and  must  account  for  revenues  from  judicial  de- 
mand. 

Durbrldge  vs.  Crowley,  44  A.  74 ;  Dufilho  vs.  Mayer,  27  A.  :^99. 

45.  Petitory  Action  by  Owner  of  Undivided  or  Limited 
Interest— The  petitory  action  may  be  brought  by  one  who 
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has  the  ownership  only  of  an  undivided  part  of  an  estate,  or 
of  a  real  right  to  which  such  an  estate  is  subjected,  though 
his  ownership  may  be  limited  to  a  certain  period,  or  end 
by  the  occurrence  of  a  certain  event. 

^A)   Who  can  bring  Petitory  Action : 

1.  Absolute  Owner. 

Caze  v#».  Robertson,  14  A.  220. 

(a)  Adjudicatee,  with  deed. 

Brinkman  vs.  Hiiyghe,  42  A.  111. 

(b)  Joint  heir  or  joint  owner. 

Gordon  vs.  Penn,  26  A.  367. 

(cj  Ownership  must  exist  at  time  of  suit;    subsequent 
acquisition  unavailing. 

15  A.  116. 

2.  Qualified  or  Conditional  Owner. 

Syndic  may  bring  petitory  action  to   subject  property 
claimed  by  community  to  insolvent's  debts. 

Gogreve  vs.  Dehon,  41  A.  244. 
^BJ   Who  can  not  bring  Petitory  Action: 

1.  Mere  trespasser. 

Hebert  vs.  Lige,  29  A.  613. 

2.  Debtor  whose  property  has  been  sold  to  pay  his  debts. 

Tregre  vs.  Baudry,  23  A.  18;  but  see  HIedsoe  vs.  Irwin,  33  A. 

3.  Lessee. 

Giranlt  vs.  Zantz,  15  A.  684 ;  Toung  va.  Chamberlin,  15  A.  454. 

4.  Vendor  or  warrantor. 

Giranlt  yb.  Zuntz,  15  A.  685.  • 

§2, 
Of  the  PoBseaory  Action,  and  the  Rules  which  Govern  it, 

46.  Possessory  Action — The  possessory  action,  which 
Is  a  branch  of  real  actions,  may  be  brought  by  any  pos- 
.sessor  of  a  real  estate,  or  of  a  real  right,  who  is  disturbed 
either  in  the  possession  of  the  estate  or  in  the  enjoyment 
of  the  right,  against  him  who  causes  the  disturbance,  in 
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order  to  be  maintained  in,  or  restored  to  the  possession, 
whether  he  has  been  evicted  or  disturbed;  provided  his 
possession  be  accompanied  by  the  qualifications  here- 
after required. 

0.  p.  6. 

Demand  for  possession  only  characterizes  actions  as  possessory. 

Williams  vs.  Harmauson,  41  Ik.  703;  Huyghe  vs.  Brinkman,  37  A.  240. 

47.  Possession  Must  Be  as  Owner,  or  Usufructuary — 
The  possessors  entitled  to  bring  these  actions  are  those 
who  possess  as  owners. 

Persons  entitled  to  the  usufruct,  or  to  the  use  of  a  real 
estate,  and  others  having  real  rights  growing  from  such 
real  estate,  may  also  bring  their  action,  when  disturbed 
in  the  enjoyment  of  their  rights. 

C.  p.  60. 

1.  This  action  can  not  be  brought  for  movable  property. 

Lange  vs.  Baranco,  32  A.  699. 

2.  Nor  for  immovable  improvements. 

Broussard  vs.  Dngas,  6  A.  585. 

48,  Possession  in  Name  of  Another :  Tenants — Those 
who  possess  in  the  name  of  another,  such  as  tenants,  are 
not  entitled  to  the  possessory  action,  when  disturbed  in  the 
enjoyment  of  the  real  estate  which  they  possess  in  that 
quality,  or  even  when  they  are  expelled ;  but  they  have 
their  remedy  againt  the  person  in  whose  name  they  pos- 
sess, and  they 'are  bound  to  apprise  him  of  the  disturb- 
ance they  have  experienced,  by  personal  notice,  if  he  be 
within  the  State,  and  by  advertisements  in  the  newspapers, 
if  he  be  out  of  Jthe  State,  in  order  that  he  may  quiet  them 
if  it  can  be  done ;  otherwise  they  lose  all  right  to  claim 
damages  from  him,  and  will  be  liable  to  him  besides  for 
all  the  loss  and  damages  which  he  may  have  sustained 
through  their  neglect. 

C.  p.  62;  C.  C.  2696,  2724. 
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1.  Personal  formal  notice  by  lessee  necessary. 

Fox  vs.  McEee.  81  A.  67. 

49.  Requisites  of  Possessory  Action — In  order  that  the 
possessor  of  a  real  estate  or  one  who  claims  a  right  to 
which  such  estate  may  be  subjected,  may  be  entitled  to 
bring  a  possessory  action,  it  is  required; 

1.  Real  and  Actual  Possession — That  he  should  have 
had  the  re^l  and^actual  possession  of  the^  property  at  the 
instant  when  the  disturbance  occurred;  a  mere  civil  or 
legal  possession  is  not  sufficient ; 

2.  Quiet  and  Undisturbed  Possession — That  he  should 
have  had  that  possession  quietly  and  without  interruption, 
ty  virtue  of  one  of  the  titles  prescribed  in  the  47th  Ar- 
ticle, for  more  than  a  year  previous  to  his  being  disturbed ; 
provided  the  possession  of  less  than  one  year  be  sufficient, 
in  case  the  possessor  should  have  been  evicted  by  force 
or  by  fraud ; 

3.  Real  Disturbance — That  he  should  have  suffered  a 
real  disturbance  either  in  fact  or  in  law ; 

4.  Suit  to  Be  Brought  Within  One  Year— That  he 
should  have  brought  his  suit,  at  the  latest,  within  the  year 
in  which  the  disturbance  took  place. 

Good  or  Bad  Faith  Immaterial — When  the  possession 
of  the  plaintiff  is  accompanied  with  all  those  circum- 
stances, it  matters  not  whether  he  possesses  in  good  or  in 
bad  faith,  or  even  as  a  usurper,  he  shall  nevertheless  be 
entitled  to  his  possessory  action. 

C.  p.  53, 69»  160;  C.  0.  8466,  8636. 

(^)  ^equviUes  of  Possessory  Action^ 

1.  Plaintiff  must  have  had  actual  and  real  possession. 

WbTte  vs.  Sheriff,  32  A.  180;  Young  vs.  AVIlson,  34  A.  885;  Arrowsmlth 
vs.  Durel,  14  A.  862;  Gardiner  vs.  Thibodeaux,  14  A.  742;  12  A.  203; 
Henderson  vs.  Smith,  4  A.  526;  Benton  vs.  Roberts,  2  A.  749;  28  A.  272; 
Dooley  vs.  Gibson,  32  A.  191 ;  Taylor  vs.  Telle,  46  A.  124. 

2.  ^ain;tiff'8^j>OB8e88lon  must  h^vQ  ))een  for  over  a  year. 

Youn^  vs.  Wilson^  34  A.  886;  Dickson  vs.  Murks,  10  A.  518. 
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8.  f^iamtiff^must  allege  andj)rove  real  distnrbance. 

(a)  Seizure  and  advertisement  of  sale  amount  to  such 
disturbance. 

Wb  I  te  vs.  Sheriff,  32  A.  130. 

(b)  Disturbance  essential. 
Douchatel  vs.  Robinson,  24  A.  176. 

(B)  QaeBtion  of  title  not  involved;  sole  questions  are  possession  and 

disturbance, 

HuyghcVH.  Brinkman,  38  A.  886;  SallabaU  vs.  Marsb,  34  A.  1063;  Lott  vs. 
MIUn.  21  A.  559;  Young  vs.  Wilson,  34  A.  38«;  Chain  vs.  Blanchard,  6  A.  66; 
Dawson  vs.  Hedden,  4  A.  516;  Chaffe,  tshea  and  Loye  vs.  Abercrombie,  2S 
A.  HS5 ;  St.  Amand  vs.  Long,  25  A.  166. 

(CJ  Defendant  can  not  atta<ik  plaintiff* 8  title, 
Frazier  vs.  Hardee,  21  A.  542. 

(D)  All  evidence  of  title  r^ected  except — 

1.  To  mitigate  damages. 

Sallabah  vs.  Marsh,  34  A.  1054. 

2.  To  support  right  to  possession,  in  special  cases  required  by 
statute. 

Fix  vs.  8iiee*sHion  of  Dierker,  80  A.  175. 

50.  Disturbance — The  disturbance  which  gives  rise  to 
the  possessory  action  may  be  of  two  kinds;  disturbance 
in  fact,  or  disturbance  in  law. 

0.  p.  298,  §5. 

51.  Disturbance  in  Fact — Disturbance  in  fact  occurs^ 
when  one,  by  any  act,  prevents  the  possessor  of  a  real 
estate,  or  of  a  right  growing  from  such  an  estate,  from 
enjoying  the  same  quietly,  or  throws  any  obstacle  in  the 
way  of  that  enjoyment,  or  evicts  him  through  violence,  or 
otherwise. 

52.  Disturbance  in  Law — Disturbance  in  law  takes 
place  when  one,  pretending  to  be  the  possessor  of  a  real 
estate,  says  that  he  is  disturbed  by  the  real  possessor,  and 
brings  against  the  latter  the  possessory  action ;  for  in  such 
a  case  the  true  possessor  is  disturbed  by  this  action,  and 
may  also  bring  a  possessory  action,  in  order  to  be  quieted 
in  his  possession. 
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But  in  no  case  shall  the  mere  demand  in  revendication 
of  a  real  estate,  or  of  a  real  right,  be  considered  as  a 
disturbance  in  the  enjoyment  of  a  possessor,  and  entitle 
him  to  bring  a  possessory  action. 

C.  p.  48. 

53.  Required  Proof — The  plaintiff  in  a  possessory  action 
needs  only,  in  order  to  make  out  his  case,  to  prove  that 
he  was  in  possession  of  ^e  property  in  question,  in  the 
manner  required  by  this  Code,  and  that  he  has  been  either 
disturbed  or  evicted  within  the  year  previous  to  his  suit. 

So  that  when  the  possession  of  the  plaintiff,  or  the  act 
of  disturbing  him  is  denied,  no  testimony  shall  be  admit 
ted, except  as  to  the  fact  of  the  possession,  or  as  to  the  act  of 
disturbance,  and  all  testimony  relative  to  property  shall  be 
rejected. 

C.  C.  3«5, 3ttS;  C.  p.  49, 59;  see  Frazler  vs.  Hardee,  21  A.  541. 

54.  Petitory  Waives  Possessory  Action — If  the  pos- 
sessor who  has  been  disturbed  in  or  evicted  from  his 
possession,  bring  a  petitory  action,  that  is  to  say,  claim 
the  ownership  of  the  property,  he  shall  not  afterwards 
be  entitled  to  the  possessory,  by  dismissing  the  petitory 
action. 

The  same  rule  shall  govern,  if  he  sue  at  the  same  time 
for  the  possession  and  the  ownership  of  the  property;  he 
shall  then  be  considered  as  having  renounced  the  pos- 
sessory in  order  to  resort  to  the  petitory  action. 

C.  p.  150, 152. 

55.  No  Cumulation  Without  Consent — Petitory  and 
possessory  actions  shall  not  be  cumulated  or  joined 
together,  except  by  consent  of  parties. 

Therefore,  he  who  is  sued  in  a  possessory  action  can 
not  bring  a  petitory  action  until  after  judgment  shall  have, 
been  rendered  in  the  possessory  action,  and  until,  if  he 
has  been  condemned,  he  shall  have  satisfied  the  judgment 
given  against  him. 
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Petitory  and  possessory  actions  can  not  he  cumulated  without  consent, 

0.  p.  149, 150;  St.  Ainand  vs.  Loiig,  25  A.  166. 

56.  Petitory  May  Follow  Possessory  Action — Never- 
theless, if  the  judgment  rendered  in  a  possessory  action 
require  a  settlement,  which  may  occasion  delay,  then  the 
judge  shall  fix  a  term  for  making  such  settlement,  at  the 
end  of  which  the  petitory  action  may  be  brought. 

57.  Possessory  Merged  into  Petitory — If  the  plaintiff 
in  a  possessory  action  consent  that  it  be  cumulated  with 
the  petitory  action,  he  shall  be  considered  as  having  re- 
nounced the  possessory  action,  and  the  judgment  shall 
decide  only  the  question  of  ownership. 

0.  p.  150, 43, 46, 54. 

58.  Sequestration  of  Property — When  each  of  the 
parties,  in  a  possessory  action,  alleges  that  he  has  the  pos- 
session of  the  property,  and  both  of  them  bring  suit  on- 
the  allegation  of  having  been  disturbed  in  their  possession, 
if  the  fact  of  possession  be  doubtful  and  uncertain,  the 
judge  shall  maintain  in  possession  the  one  of  the  parties 
who  shall  appear  to  him  to  have  the  most  apparent  pos- 
session, or  he  may,  at  the  request  of  one  of  the  parties, 
order  the  sequestration  of  the  property  until  the  question 
of  ownership  shall  have  been  decided. 

0.0.2979;  O.  P.  63,  274. 

59.  Prescription  of  Possessory  Action — If  one  who  is 

disturbed  in  or  evicted  from  his  possession,  suffer  a  year 
to  elapse  without  bringing  a  possessory  action,  that  action 
shall  be  prescribed,  and  he  must  then  resort  to  a  petitory 
action. 

C.  0.3636;  C.  p.  49,53. 

60.  No  Possessory  Action  for  Personal  Property — Pos- 
sessory actions  can  not  be  maintained  for  personal 
property,  the   action  in  revendication  for  that  species  of 
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property  ha\-ing  nothing  in  common  with  the  extraordinary 
privileges  secured  to  the  owners  of  real  estate,  or  of  reai 
rights,  when  they  are  disturbed  in  their  enjoyment. 

-   C.  F.  47;  Lange  ys.  Baranco,  32  A.  699. 

§3- 
Of  the  Hypothecary  Action  and  its  Rules, 

6i .  HjTpothecary  Actions — An  hypothecary  action  is  a  (!L 
real  action,  which  the  creditor  brings  against  the  property 
which  has  been  hypothecated  to  him  by  his  debtor,  in  or- 
der to  have  it  seized  and  sold  for  the  payment  of  his  debt. 

C-  C.  3399;  C.  P.  4,  43. 

(A)  Hypothecary  Action — First  requisite  is  hypotheary  debt,  which 
may  be: 

1.  Judicial.    As  judgment. 

Gallangher  ys.  Hebrew  CongregatioD,  85  A.  829;  Bell  vs.  Railroad,  84  A. 
785;  Massey  ys.  rinch,  24  A.  29;  29  A.  116. 

2.  Legal.     As  legal  mortgage  of: 

(a)  Minor. 

Sklpwith  vs.  Glathary,  34  A.  28;  LaPIaoe  vs.  Haydel,  19  A.  368;  41 
A.  448. 

(h)  Wife. 

JaxDonville  vs.  Sharp,  27  A.  461 ;  Gale  vs.  Matta,  7  A.  140. 

(c)  Interdict. 

Reggio  vs.  Blanchin,  26  A.  532. 

3.  Conventional.     As  under  ordinary  mortgage. 

And  purchaser  under  vente  a  remere  may  enforce  security 
by  action  quasi  hyiwthecary. 

How.  vs.  Powell,  40  A.  310. 

(B)  When  hypothecary  action  is  necessary : 

When  property  is  in  third  hands,  and  plaintifTs  mortgage  was 
without  a  pact  de  non. 

Begglo  vs.  Blanchin,  26  A.  532;  Leonard  vs.  Sheriff,  37  A.  303;  Marquise 
de  la  ViUa  Palma  vs.  Abot,  21  A.  11 ;  Taylor  vs.  Pipes,  24  A.  661 ;  Will- 
iams vs.  Horancy,  3  A.  227;  Massey  vs.  Finch,  24  A.  29. 

(CJ   When  not  necessary  : 

1.  When  pact  de  non  alienando  exists,  creditor  may  seize  direct. 
Doddt  vs.  Lanaoz,  46  A.  288;  Bulller,  wife,  vs.  Huppenbauer,  23  A.  839 ; 
Stevens  vs.  Pinneo,  26  A.  618. 
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(D)  Where  Hypothecary  Action  Brought : 
In  parish  where  property  is  situated. 

0.  p.  168;  Gantt,  vs.  Eaton  A  Barstow,  26  A.  508;  15  A.  346;  Generes  vs. 
Slmon,  21  A.  653.    See  Act  64  of  1876,  p.  106,  amending  Art.  163,  C.  P. 

(E)  Nature  of  Action  when  Based  on  Judgment : 

It  is  original,  not  a  continuation  of  previous  suit. 
Gentes  vs.  Blasco,  20  A.  405. 
(FJ  Necessary  Parties  to  Action : 

1.  Mortgagor. 

RcKgio  vs.  Blanch  in,  26  A.  532 ;  O'Bryan  vs.  McVey,  26  A.  609. 

2.  Legal  representatives  of  deceased  mortgagor. 

O'Hara  vs.  Folwell  26  A.  370. 

3.  Executor  and  heirs,  present  or  represented  in  this  State. 

Cronan  vs.  Executors,  9  A.  302;  Labauve  vs.  Slack,  31  A.  140. 
(G)  Not  Necessary  Parties : 

Minor  co-heirs  of  plaintiff  where  property  liable  to  all. 

Sklpwith  vs.  Glatbary,  34  A.  28. 

(H)  Against  What  Property  Action  Brought: 

1.  Only  specially  mortgaged  property  when  based  on  conven- 
tional mortgage. 

Labauve  vs.  Slack,  31  A.  134. 

2.  Only  property  on  which  legal  or  judicial  mortgage  reposes 
—and  that  though  title  be  not  recorded. 

Gallaugher  vs.  Hebrew  ('ongn'<?K»itlon,  35  A.  829;  Dickson  vs.  Hynes, 
36  A.  684;  Logan  vs.  Herbert,  80  A.  727. 

8.  Against  part  only  of  the  property  hypothecated,  if  creditor 
so  desires. 

Burgess  vs.  Gordy,  32  A.  1296. 

4.  Debtor  can  not  divide  the  mortgage. 

Id.,  and  Bayley  vs.  Tate,  10  B.  45;  Powell  vs.  Hayes,  81  A.  789. 
(I)  Prescription  of  Action  : 

1.  Right  of  Hypothecary  Action  survives  as  long  as  Hypothe- 
cary debt. 

Judgment.     Ten  years. 

Wade  vs.  Caspari,  24  A.  211 ;  Gentes  vs.  Blasco,  20  A.  405. 

2.  Citation  in  hypothecary  action  does  not  interrupt    pre- 
scription of  judgment. 

Chapman  vs.  Bank,  31  A.  395. 

3.  But  prescription  is  interrupted  by  reinscription  of  judgmeut. 

Vanwickle  vs.  Garuett,  14  A.  106;  but  see  Adle  vs.  Prudhonime,  IC 
A.  343. 
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(J)  In  What  CouH  Brought: 

State  Court  has  jurisdiction  of  hypothecary  action  to  enforce 
mortgage  resulting  from  inscription  of  Federal  judgment. 
Adams  A  Company  vs.  Coon,  87  A.  305. 

(K)   Who  may  bring  action : 

Creditor  imder  judicial  mortgage,  as  where  judgment  cred- 
itor, by  this  action,  subjects  property  to  satisfaction  of 
judgment. 

Gallaugher  vs.  Hebrew  Congregation,  36  A.  829;  Hamilton  vs.  Bank,. 
39  A.  982. 

(LJ   The   hypothecary  action  based  on  judicial  mortgage  depends 
upon  existence  of: 

1.  Money  Judgment — Hence  no  judicial  mortgage  results 
from  recording  a  judgment  ordering  usufructuary  to  give  a 
fixed  bond. 

Succession  of  Dickson,  37  A.  795. 

2.  Valid  Judgment — ^Not  one  void  for  radical  nullities. 
As  unsigned  judgment. 

Marchal  vs.  Hooker,  27  A.  454. 

3.  Registry  of  judgment,  because  until  then  no  judidial  mort- 
gage exists. 

Chaffe  A  Sons  vs.  Walker,  88  A.  35. 

And  recorder's  certificate  prima  facie  evidence  of  recorda- 
tion. 

Taylor  vs.  Pearce,  16  A.  664. 
(Mj  No  judicial  mortgage  exists  and  no  hypothecary  action  based 
thereon: 

1.  When  property  of  insolvent  railroad  company  was  in 
hands  of  receiver  at  time  of  registry  of  judgment. 

BeU  vs.  Railroad  Co.,  34  A.  798. 

2.  When  judgpnent  in  attcu^hment  suit  is  purely  in  rem. 

Herber  vs  Abbott,  39  A.  1112. 
(N)   Who  may  bring  hypothecary  auction  (continued). 
1.  By  creditor  under  a  legal  mortgage : 

(a)  By  a  minor,  after  his  tutor's  account  has  been 
homologated  by  the  court. 

Skipwith  vs.  Glathary,  34  A.  28;   Mayer  vs.  Brittin,  34  A.  986; 
Gibbs  vs.  Lumm,  29  A.  630. 

(&)  But  minor  may  sue  before  rendition  49ft  account  by 
tutor,  when  he  has  absconded  and  dei|^d  or  settle- 
ment is  impossible. 

Trezevant  vs.  Holly,  24  A.  566;  Brown  vs.  Sadler,  13  A.  205;  Cum- 
mings  vs.  Erwin,  16  A.  289. 
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(c)  Hypothecary  action,  based  on  minor's  mortgage  does 
not  lie  when  legal  mortgage  released  by  acceptance  by 
former  minor  of  tutor's  personal  obligations  in  lieu 

thereof. 

Kelly  vs.  Saudidge,  30  A.  1190. 

(O)  Other  hypothecary  actions, 

1.  By  a  wife. 

JumonvlUe  vs.  Sharpe,  27  A.  461. 

2."  By  an  interdict's  curator  against  intermeddler. 

Biggio  Y8.  Blanchin  et  al.,  26  A.  682. 

3.  By  privileged  creditors. 

O.  p.  709;  Troendel  vs.  DeBouchel,  33  A.  759. 

(P)  Scope  of  judgment  in  hypothecary  action, 

1.  It  affects  only  property  proceeded  against. 

Gale  vs.  Matta,  7  A.  140;  Desobry  vs.  Carmena,  9  A.  180;  LabauveTS. 
Slack,  31  A.  134. 

2.  It  orders  defendant  to  give  up  the  property  or  pay  the 

debt. 
Id. 

(Q)  Effect  of  hypothecary  acti<m: 

1.  Under  former  jurisprudence,  property  could  be  sold  by 
debtor  or  third  possessor : 

Barelli  vs.  Delassus,  16  A.  280;  Cantereau  vs.  Laoaze,  9  A.  257. 

2.  AliteTj  now,  under  Act  3  of  1878,  p.  31,  which,  amending 
Art.  2453,  C.  C,  reads:  **The  thing  claimed  as  the  property 
of  the  claimant  can  not  be  alienated  pending  the  action,  so 
as  to  prejudice  his  right.  If  judgment  be  rendered  for 
him,  the  sale  is  considered  as  a  sale  of  another's  property, 
and  does  not  prevent  him  from  being  put  in  possession  by 
virtue  of  such  judgment.  Nor  shall  it  be  lawful  for  debtors 
or  third  possessors  of  property,  subject  to  a  mortgage  of 
any  kind,  to  transfer  or  alienate  such  property,  pending  an 
action  to  enforce  the  mortgage,  and  any  transfer  or  alien- 
ation made  in  contravention  of  the  provisions  of  this  article 
shall  have  no  effect  as  against  the  plaintiff  or  plaintiffs  in 
such  pending  action." 

62.  Hypothecary  Action  Follows  Property — The  hy- 
pothecary action,  like  all  real  actions,  follows  the  property 
to  which  it  is  attached,  in  w^hatever  hands  it  may  be  found, 
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but  it  is  subject  to  different  rules,  according  as  the  property 
may  be  in  the  possession  of  the  debtor,  or  of  his  heirs,  or 
of  third  persons. 

C.  C.  3399;  0.  P.  4,  42,  734. 

1.  The  hypothecary  action  follows  the  property. 

Hamilton  vs.  Bank.  39  A.  932. 

2.  Creditor  by  mortgage  importing  confession  of  judgment 
may  proceed  via,  executiva,  notwithstanding  deaths  of  mort- 
gagor, and  without  provoking  administration. 

Bandolph  ts.  ChapiDan,  21  A.  486;  BoguiUe  TS.  Faille,  1  A.  204;  31  A. 
52, 116. 

3.  And  even  during  administration. 

MoCalop  vs.  Fluker,  12  A.  661;  Succession  of  Wilson,  12  A.  691. 

4.  But  not  via  ardinaria. 

State  TS.  Leckie,  14  A.  641. 

^    5.  Necessary  allegations  in  hypothecary  action. 

r  34  A.  964. 

.-*63.  Hypothecary  Action  Against  Debtor  on  Title  Im- 
■  porting  Confession — When  the  hypothecated  property  is 
in  the  hand  of  the  debtor,  and  when  the  creditor,  be- 
sides his  hypothecary  right,  has  against  his  debtor  a  title 
importing  a  confession  of  judgment,  he  shall  be  entitled 
to  have  the  hypothecated  property  seized  immediately  and 
sold  for  the  payment  of  his  debt,  including  the  capital,  the 
interest,  and  the  costs,  pursuant  to  the  rules  provided 
hereafter  for  executory  proceedings. 

C.  p.  98,  732;  CO.  3398. 

64.  When  Creditor  Has  No  Executory  Title — If  the 
creditor  has  no  executory  title  against  his  debtor,  and  the 
latter  be  in  possession  of  the  hypothecated  property,  the 
former  can  only  seize  and  sell  such  property,  after  having 
obtained  judgment  against  the  debtor  in  the  usual  form. 

65,  Hypothecary  Action  Against  a  Single  Heir — If  the 
debtor  has  died  leaving  a  single  heir  who  has  accepted 
the  succession,  the  hypothecary  creditor  may  act  against 
that  heir,  in  the   same   manner  as  he  would   have    done 
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against  the  debtor  himself,  that  is  to  say,  either  by  pursu- 
ing the  executory  or  the  ordinary  mode  of  proceeding, 
according  to  the  tenor  of  the  hypothecary  act. 

C.  C.  1053, 1417, 1418, 1421, 1483;  O.  P.  734.  785. 

66.  Same  Action  Against  Several  Heirs — If,  on  the 

contrary,  the  deceased  debtor  leave  several  heirs,  and 
have  accepted  the  succession,  in  such  a  case  it  must  be 
ascertained  whether  the  hypothecary  act  imports  a  con- 
fession of  judgment  or  not. 

If  so,  and  there  have  been  no  partition  of  the  estate  among 
the  heirs,  the  creditor  shall  be  entitled  to  seize  and  sell 
the  hypothecated  property,  as  if  the  original  debtor  were 
still  alive. 

But  if  there  has  been  a  partition  among  the  heirs,  and 
the  hypothecated  property  has  fallen  to  the  share  of  one 
-or  more  of  them,  the  creditor  may  obtain  an  order  of 
.  seizure  against  those  heirs,  and  sell  the  property  for  the 
amount  of  his  claim,  leaving  to  them  their  recourse  against 
Aeir  co-heirs  for  their  proportion  of  the  debt. 

C.  p.  121. 

1.  Partition  and  patting  heirs  in  possession  winds  up  the  estate. 

Froret  vs.  Heirs  of  Freret,  81  A.  606. 

2.  Executory  procesB  on  mortgage  importing  confession  of 
judgment  may  issue  notwithstanding  death  of  debtor. 

Randolph  vs.  Chapman,  21  A.  486. 

67.  Hypothecary  Action  Against  Heirs  on  Title  not 
Importing  Confession — But  if  the  hypothecary  act  do  not 
import  confession  of  judgment,  the  creditor  can  not  seize 
and  sell  the  hypothecated  property  in  the  possession  of 
the  heirs  of  his  debtor,  or  of  any  one  of  them,  until  he 
has  obtained  a  judgment  against  each  one  of  the  heirs, 
for  such  a  part  of  the  debt  as  he  is  bound  to  pay,  accord- 
ing to  the  share  he  has  inherited,  unless  the  creditor  pre- 
fer to  have  the  judgment  executed  personally  against  the 
heirs  or  their  property,  for  such  sums  as  each  of  them  has 

been  adjudged  to  pay. 
c.  p.  121. 
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68.  Hypothecary  Action  Against  Third  Person — If  the 
hypothecated  property  be  neither  in  the  possession  of  the 
debtor  nor  of  his  heirs,  but  in  that  of  a  third  person,  the 
creditor  has  his  action  against  that  person,  in  order  to 
compel  him  either  to  give  up  the  property  or  pay  the 
amount  for  which  it  stands  hypothecated.  This  is  the 
hypothecary  action,  properly  speaking. 

C.  C.  3398,  3400. 

(A)  Who  is  Not  a  Third  Person. 

1.  Lessee. 

Penn  ys.  Citizens*  Bank,  32  A.  TXh. 

2.  One  who  assmned  the  mortgage  debt. 

Henry  vs.  Goldman,  27  A.  670;  Bolssacvs.  Downs,  16  A.  188;  Duncan  vs. 
£lam,  1 R.  135 ;  Lee  vs.  Packard,  25  A.  397 ;  Rfcard  vs.  Harrison,  19  A.  181. 

3.  Legatee,  not  in  possession. 

Suocession  of  Porter,  5  B.  96-100. 

(B)  What  Defences  Third  Possessors  May  Make. 
Denial  of  h3rpothecary  debt: 

1.  When  Judicial:   He  may  deny  validity  of  judgment,   and 
attack  it. 

Marshall  vs.  Hooker,  27  A.  454;  Wade  vs.  Caspari,  24  A.  211. 

2.  Wlien  Legal:    He  may  deny  existence  of  legal  mortgage. 

Skipwith  vs.  Glathary,  34  A.  84;  Kelly  vs.  Sandldge,  30  A.  1190. 

3.  When  Conventional:  He  may  contest  validity  and  exist- 
ence of  mortgage. 

Stote  vs.  Citizens'  Bank,  83  A.  706. 

(a)  Except  where  the  recitals  of  his  own  title  estop  him. 

Schepp  vs.  Smith,  35  A.  1. 

(b)  And  he  is  not  entitled  to  defences  that  vendor  could 
not  urge. 

Gallangher  vs.  Hebrew  Congregation,  36  A.  829^ 

(c)  Especially  when  pact  de  non  exists. 

Lee  vs.  Packard,  25  A.  397. 

(CJ  Rights  to  Improvements. 

1.  He  may  claim  improvements  on  mortgaged  property  made 
by  him,  and  all  necessary  and  useful  disbursements. 

Bank  vs.  Miller,  44  A.  199;  Bridges  vs.  Simonton,  28  A.  830;  Linn  vs. 
Dee,  31  A.  217. 

2.  But  he  is  liable  for  fruits  and  revenues  after  notification  of 
seizure. 

Id. 
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(D)  What  defences  third  possessor  can  not  make : 

1.  Attack  on  title  of  his  own  author. 

Boone  &  Cockerbam  ts.  Carroll,  36  A.  281. 

2.  Set  np  title  in  another  person. 

Heard  vs.  Patton,  27  A.  647. 

(E)  Effect  of  the  Pact  de  Non.     It  gives  creditor  the  right: 

1.  To  seize  and  sell  notwithstanding  prior  seizure  by  junior 
mortgagee  in  another  court. 

Troendel  vs.  De  Bouohel,  38  A.  763. 

2.  To  ignore  subsequent  transfers  and  proceed  via  executiva 

against  original  mortgagor. 

Sucoesslon  of  Thompson,  42  A.  118;  Avegno  vs.  Schmidt  &  Ziegler,  35 
A.  686;  Taylor  vs  Pipes,  24  A.  663;  Bank  vs.^f  iller,  44  A.  200;  Gay  vs. 
Hebert,  44  A.  302;  Bank  vs.  Webre.  44  A.  384. 

But  such  mortgage  creditor  may  sue  subsequent  vendees 
by  regular  hypothecary  action. 

Id. 

8.  Holder  of  Mortgage  with  Pact  may,  under  judgment,  rec- 
ognizing mortgage  seize  under  fl,  fa.  regardless  of  aliena- 
tions, without  notice  to  or  process  against  third  possessor. 
Levy  vs.  Lake,  43  A.  1034;  Bienvenu  vs.  Ins.  Co.,  33  A.  218. 

69.  Demand  and  Notice  in  Hypothecary  Action — If,  thirty 
days  after  the  amicable  demand,  made  from  the  debtor  or 
his  heirs,  of  the  payment  of  an  hypothecary  debt,  it  has 
not  been  fully  discharged,  the  creditor  may  bring  his 
action  against  the  third  possessor  of  the  property  hypothe- 
cated to  him,  to  have  it  seized  and  sold,  if  that  third  pos- 
sessor have  not,  within  the  ten  days  after  having  been 
notified  of  such  a  demand,  paid  the  amount  of  the  hypo- 
thecary debt,  including  the  interest  and  costs. 

C.  O.  3401. 

(A)  Demand  and  Notice : 

1.  Demand  need  not  be  judicial. 

Boone  9l  Cockerbam  vs.   Carroll,  35  A.  281;  Gomez  vs.  Courcelle,  6 
A.  304. 

2.  Mere  unavailing  amicable  demand  sufficient;  no  judgment 
and  fi.  fa.  and  return  nulla  required. 

Id. 
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(B)  Necessity  of  Demand  and  Notice : 

1.  Demand  and  notice  essential. 

Gentes  ys.  Blasoo,  16  A.  104;  Kelly  vs.  Sandtdge,  80  A.  1190;  Taylor  vs 
Pipes,  24  A.  564. 

2.  Not  essential,  however. 

(a)  When  minor's  tutor  has  absconded  in  hopeless  insol- 
vent condition,  leaving  no  property. 
Cmumings  vs.  Krwin,  16  A.  289. 

(h)  When  principal  debtor  is  bankrupt. 

King  vs.  Bowman,  24  A.  608;  Woodward  vs.  Dashel,  6  B.  407. 

(c)  When  possessor  has  assumed  the  debt. 

Taylor  vs.  Pipes,  24  A.  557. 

3.  Action  premature  before  demand  and  notice. 

Taylor  vs.  Pearce,  15  A.  664. 

(C)  Notice  and  Demand,  How  Proved: 

Not  by  mere  certificate  of  sheriff,  such  duty  not  being  oflElcial. 
Taylor  vs.  Pearce,  16  A.  664. 

{D)  Notice  must  be  legal,  not  verbal  by  a  friend  or  served  on  unau- 
thorized person. 

State  vs.  Judge.  16  A.  390.  j^ 

* ' 

70.  Affidavit  of  Debt  and  Demand — But  the  creditor  2.^^^  '  ^ 
who  brings  this  action  must  declare  on  oath,  in  the  peti- 
tion, that  the  debt  for  which  he  demands  the  seizure  of  the 
hj'pothecated  property  is  really  due  to  him,  and  that  he 

has  in  vain  demanded  payment  from    his   debtor  thirty 
days  previous  to  his  bringing  his  suit. 

CO.  3402;  C.  P.  63,98. 

Oath.     When  not  necessary : 

When  creditor  proceeds  via  ordinaria. 

Kelly  vs.  Sandidge,  and  cases  cited,  80  A.  1190;  Wllooxon  vs.  Maskell, 
8.  A.  461. 

71.  Discussion — Nevertheless,  if  the  third  possessor, 
against  whom  the  action  is  brought,  be  not  personally  bound 
for  the  payment  of  the  debt,  he  may  oppose  the  sale  of  the 
hypothecated  property,  if  there  be  other  hypothecated 
property  in  the  possession  of  the  original  debtor,  and  re- 
quire its  previous  discussion,  pending  which  the  proceed- 
ings as  to  the  sale  of  the  property  shall  be  staid. 

C.P.716;  0.0.8967,8866. 
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Plea  of  Di8(m88Um : 

1.  Only  third  person  may  plead. 

Bicard  yg.  Harrison.  19  A.  181 ;  see  Art.  68. 

2.  Time  of  plea. 

It  must  be  in  limine.     See  C.  P.  388. 

Boone  A  Cockerham  vs.  Carroll,  35  A.  284;  Chaffe  vs.  Ludellng,34 
A.  962. 

72.  Designation  of  Property  and  Advance  of  Costs — 

The  third  possessor  who  requires  discussion  shall  be 
bound  to  designate  to  the  plaintiff  the  property  of  the 
principal  debtor  which  he  wishes  to  have  discussed,  knd 
advance  the  costs  required  for  carrying  on  the  necessary 
proceedings,  in  order  to  execute  this  discussion. 

He  is  not  entitled  to  demand  the  discussion  of  such 
property  of  the  principal  debtor,  which  may  be  out  of  the 
jurisdiction  of  the  tribunal  of  the  place  where  the  payment 
was  to  have  been  made,  nor  that  of  property  in  dispute,  or 
out  of  the  possession  of  the  debtor. 

C.  C.  8047,  3404. 

1.  Advance  of  costs  to  discuss  necessary. 

Matthews  vs.  Kemp,  27  A.  203 ;  Pipes  vs.  Korsworthy ,  25  A.  S60 ;  Schmidt 
vs.  City,  83  A.  18;  Elmore  vs.  Eoblnson,  18  A.  652 ;  Robeehot  V8.  Folse, 
11  L.  136,  22  A.  42. 

2.  No  discussion  of  property  which  is  out  of  possession  of 
debtor. 

Womack  vs.  Fluker,  13  A.  196. 

73.  No  Discussion  Against  Privileged  Creditor  or  Spe- 
cial Mortgagee — The  exception  of  discussion  can  not  be 
opposed  to  the  privileged  creditor,  or  to  one  who  has  a 
special  hypothecation. 

C.  C.  8404. 

Plea  of  discussion  not  received  as  against: 

1.  A  privileged  creditor. 

Bioard  vs.  Harrison,  19  A.  181. 

2.  Special  mortg^agee. 

Saooession  of  Anger,  36  A.  254 ;  Powell  vs.  Hayes,  81  A.  789 ;  Burgess  vs. 
Gordy,  82  A.  1298. 
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74-  Payment  of  Debt — ^Retention  of  Possession — Third 
possessors  of  property  which  has  been  seized,  owing  to 
their  failure  of  discharging  the  amount  of  the  hypothecary 
debt,  within  ten  days  after  having  been  notified  that  pay- 
ment has  been  demanded  of  the  hypothecary  debt,  may 
until  the  very  day  of  the  sale,  recover  possession  of  the 
hypothecated  property,  by  paying  the  debt  with  interest, 
and  all  the  costs  incurred  in  the  suit. 

C.  C.  3400,  3410. 


CHAPTER  IV. 

WHERE     ACTIONS     ARE    TO     BE      BROUGHT     AND     IN    WHAT 

MANNER. 

75.  Actions  Brought  Before  Competent  Judges — Ac- 
tions must  be  brought  before  competent  judges. 

SECTION  I. 

Of  Judges,   Their  yurtsdiction^  How   Their 

Compelency  is  Regulated.  ^ 

76.  Jurisdiction — ^Jurisdiction  means  the  power  of  him  / ' 
who  has  the  right  of   judging,  or  sometimes   that  word 
means  also  the  space  or  extent  of  country  over  which  the 
judge  is  entitled  to  exercise  that  power. 

1.  Aflto  "Jurisdiction." 

See  State  ex  reL  Behan  vs.  Judge,  35  A.  1084;  Sucoesslon  of  Weigel,  15 
A.  70. 

2.  No  coUateral  attack  permitted  on  capacity  of  judge  acting 
under  color  of  right. 

state  vs.  WiUiams,  85  A.  742;  State  ez  rel.  Williams  vs.  Pertsaorf,  d'S  A. 
1413. 

8.  Nor  of  judge  ad  hoc. 

Gailbeao  vs.  Cormier,  32  A.  931. 

77.  I>^;Tee8  of    Jurisdiction — Degrees  of    jurisdiction 
means  the  different  tribunals  before  which  the  same  suit 
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may  be  successively  pleaded,  and  the  rules  established 
for  proceeding  in  an  inferior  jurisdiction  previous  to 
taking  the  suit  before  a  superior  jurisdiction. 

78.  Kinds  of  Jurisdiction — There  are  several  kinds  of 
jurisdictions,  according  to  the  nature  and  extent  of  the 
powers  delegated  to  the  judge  exercising  it. 

79.  Civil  and  Criminal — The  first  division  is  into  civil 
and  criminal  jurisdiction.  o 

80.  Civil  and  Criminal — Civil  jurisdiction  extends  to 
all  civil  matters,  and  criminal  jurisdiction  comprises  what- 
ever relates  to  crimes  and  misdemeanors. 

1.  Forfeiture  of  appearance  bond  or  recognizance  is  criminal 
proceeding. 

State  vs.  Toups,  44  A.  896;  42  A.  416. 

2.  Magistrate  courts  may  enforce  road  duty  (Act  112  of  1880) , 
but  for  failure  to  serve  can  not  punish  offender  by  arrest  or 
imprisonment. 

State  ex  rel.  Long  vs.  Sikes,  Justice,  44  A.  M9. 

3.  Proceeding  to  recover  fine  against  railroad  company  for 
not  posting  bulletin  board  (Act  118  of  1890)  is  oivU,  not 
criminal  proceeding. 

State  ex  rel.  Scarborough  vs.  Judges,  48  A.  1164. 

81 .  Special  and  General — Some  judges  exercise  general, 
whilst  others  possess    only   special    jurisdiction. 

Judges  having^eneral  jurisdiction  are  those  who,  in  vir- 
tue of  the  law,  take  cognizance  in  all  matters  but  such  as 
are  specially  excepted  from  their  jurisdiction. 

Judges  having  special  jurisdiction  are  such  as  have 
an  exclusive  jurisdiction  in  certain  cases  pointed  out 
by  law. 

82.  Exclusive  and  Concurrent — There  are  judges  hav- 
ing exclusive  jurisdiction,  such  as  the  special  judges 
mentioned  ia  the  preceding  article. 
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There  are  judges  with  concurrent  jurisdiction — that  is 
to  say,  having  cognizance  in  matters  of  the  same  nature, 
though  they  hold  their  courts  in  the  same  place  or  district. 

83.  Equal — ^There  are  judges  having  equal  jurisdiction 
— that  is  to  say,  that  though  they  can  only  take  cogni- 
zance of  cases  arising  within  a  certain  space,  they  have  a 
similar  jurisdiction  as  to  the  nature  of  cases  which  may 
he  brought  before  them. 

84.  Original    and    Appellate — There    are    judges    of 
original  and  judges  of  appellate  jurisdiction. 
'^       Judges  having   original  jurisdiction    are    those    before 
whom  suits  are  brought  in  the  first  instance. 

Judges  having  appellate  jurisdiction  are  those  before 
whom  appeals  are  brought  by  those  who  complain  of  the 
judgment  of  the  court  of  the  first  instance,  and  who  try  the 
cause  again,  aflSrming  or  reversing  the  judgment  of  the 
inferior  court. 

85.  Appellate  Jurisdiction — The  decision  of  some 
judges  is  subject  to  appeal;  others  decide  in  the  last 
resort. 

Judges  subject  to  appeal  are  those  whose  decisions  may 
be  carried  by  appeal  before  a  superior  court  having  appel- 
late jurisdiction. 

Judges  in  the  last  resort  are  those  whose  judgment 
can  not  be  appealed  from. 

86.  Competency — In  matters  of  jurisdiction,  the  right 
given  lo  a  judge  to   take  cognizance  of   certain  causes 

^g^ainst  certain  persons  within  his  jurisdiction,  is  termed 
competency. 

87.  Tests  of  Competency — In  order  to  ascertain  whether 
a  judge  be  competent  or  not,  three  points  must  be  taken 
into  consideration : 
^^     I.  The  object  or  the  amount  in  dispute. 
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"TJj    2.  The  person  of  the  deftrndant. 

^fTT^  3.  The  place  where  the  action  is  to  be  brought. 

.X  -^  See  Wisdom  vs.  Buokner,  81  A.  ». 

Subsequent  investiture  of  jurisdiction  does  not  cure  nullity 
of  suit  filed  before  incompetent  judg^. 

Garcia  y  Mora  vs.  Keraac,  21  A.  754;  Edwards  vs.  Marin,  28  A.  567. 

88.  Id.,  Object  or  Amount— To  determine  on  the  com- 
petency of  a  judge,  as  relates  to  the  object  or  amount  in 
dispute  before  him,  it  is  necessary  to  examine  what  are 
his  powers,  what  is  the  nature  of  the  cause,  and  what 
is  the  amount  of  the  sum. 

89.  Id.,  Person  of  Defendant — To  determine  his  com- 
petency, as  relates  to  the  person  of  the  defendant,  the 
rule  which  requires  that  the  defendant  be  sued  at  the 
place  pf  his  domicile  or  usual  residence,  must  be  observed. 
This  rule  is  subject,  however,  to  various  exceptions,  de- 
termined in  the  chapter  which  treats  of  judicial  demands 
and  of  citations. 

C.  p.  162;  see  Escande  vs.  Thlbaut,  32  A.  282. 

90.  Id.,  Place — To  determine  on  his  competency,  as 
relates  to  the  place  where  the  action  is  brought,  we  must 
be  governed  by  the  rule  which  provides  that  a  judge  shall 
not  exercise  any  jurisdiction  beyond  the  limits  of  the  terri- 
tory assigned  to  him. 

C.  p.  162. 

1.  Judicial  orders,  which  can  be  granted  in  chambers,  ex  partCy 
may  be  granted  out  of  territorial  jurisdiction. 

Succession  of  Wefjfel,  17  A.  70. 

2.  In  proceeding  purely  in  r^m,  property  in  Ouachita  and 
West  Feliciana,  may  be  attached  by  process  from  District 
Court  of  Caddo,  in  which  property  was  also  attached. 

Kahn   St   Bif^art   vs.   Sipill,   85   A.   1039;  but  see   contra,  overr^iled. 
Favrot  vs.  Delle  Piano,  4  A.  584. 

3.  But  garnishment  under  yi. /a.  must  emanate  from  court  of 
defendant's  domicile. 

Marqueze  vs.  LeBlanc,  29  A.  194. 
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f^  91.  Amount  Claimed  Fixes  Jurisdiction — When  the  juris- 
r"  diction  of  the  judge,  before  whom  a  suit  is  brought,  is 
limited  to  a  certain  sum,  the  question  of  jurisdiction  must 
be  decided  by  the  amount  claimed,  and  not  by  the  sum 
actually  due,  not  including,  hpwever,  the  interest  and  the 
costs  which  have  been  subsequently  incurred. 

But  if  one,  in  order  to  give  jurisdiction  to  a  judge,  de- 
mand a  sum  below  that  which  is  really  due  to  him,  he 
shall  be  presumed  to  have  remitted  the  overplus,  and  after 
having  obtained  judgment  for  the  sum  he  had  claimed,  he 
shall  lose  all  right  of  action  for  that  overplus. 

C.  p.  156,  1T2  (4). 

1.  Amonnt  h<ma  fide  claimed  fixes  joriBdiction. 

Kahn  &  BiKart  vs.  Sipill,  86  A.  1041. 

2.  No  relief  afforded  ultra  petUionem,  defendant  objecting. 

Teal  vs.  Plrtle,  34  A.  872;  Denegre  vs.  Moran,  36  A.  346;  Trimble  vs. 
Sheriff,  36  A.  874;  Payne  vs.  Anderson,  36  A.  979;  State  ex  rel. 
University  of  Louisiana  vs.  Burke,  84  A.  406;  Beck  vs.  Fleitas,  37 
A.  492. 

92.  Consent  Can  Not  Vest  Jurisdiction — The  consent  of 
parties  can  not  render  a  judge  competent  to  try  a  cause 
which, from  its  nature,  can  not  be  brought  before  him,  or 
when  the  amount  in  dispute  exceeds  the  sum  over  which 
^^  has  jurisdiction.  All  judgments  rendered  in  contra- 
vention of  this  provision  shall  be  void. 

W  Consensus  ncnfacit  Jurisdictionem. 

!•  Want  of  jurisdiction  ratione  materisB  can  not  be  waived. 

Edwards  vs.  £dwards,  21  A.  610;  Smith  vs.  Ins.  Co.,  88  A.  1073;  Heirs  of 
Gee  vs.  Thompson,  89  A.  310;  Kiggs  A  Bro.  vs.  Bell,  3y  A.  1030. 

2.  And  it  wiU  be  noticed  ex  officio  by  the  court. 

Sogers  vs.  Goldtbwaite,  32  A.  49 ;  Fields  vs.  Gagne,  33  A.  339 ;  Denegre  vs. 
Denegre,  83  A.  689;  25  A.  610;  Tague  vs.  Ins.  Co.,  38  A.  456. 

W  But  vxint  c(f  jurisdiction  ratione  personm  may  he  waived 

P'roiil,  vs.  BIley,  39  A.  303;  Staokhouse  vs.  Zunts,  36  A.  631;  Stevenson  vs. 
Whitney,  38  A.  666;  Phipps  vs.  Snodgrass,  31  A.  88;  School  Board  vs. 
Weber,  30  A.  6C6;  Marqueze  vs.  LeBIane,  29  A.  194.  Overruling  former 
jurisprudence,  28  A.  2^6;  24  A.  616;  21.  A.  258  and  651. 
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((J)  NuUity  of  judgment  by  incompetent    court    may   be  urged  at 
any  tim^. 

Hartman  vs.  Bentrope,  21  A.  662. 

(D)  Ordinary  judgment  null  when  rendered  by  Probate  Court  after 
cUmng  of  administration. 

Augustfn  vs.  Ay  ilia,  29  A.  837. 

C.f{/^^  93.  Waiver  of  Jurisdiction — If  one  be  cited  before  a 
judge  whose  jurisdiction  does  not  extend  to  the  place  of 
his  domicile,  or  of  usual  residence,  but  who  is  competent 
to  decide  the  cause  brought  before  him,  and  he  plead 
to  the  merit,  instead  of  declining  the  jurisdiction,  the 
judgment  given  shall  be  valid,  except  the  defendant  be  a 
minor. 

0.  p.  162 

1.  Plea  to  merits  by  other  than  a  minor  waives  want  of  juris- 
diction ratione  personm. 

Steyensonys.  Whitney,  33  A.  658;  Jex  vs.  Keary,  IB  A.  81;  PUipps  vs. 
SnodgraSB,  31  A.  88;  Marqueze  vs.  LeBlanc,  29  A.  196. 

2.  Judgment  by  default  against  defendant  personally  cited 
will  be  res  adjudicata  on  question  of  residence. 

Goodrich  vs.  Hunton,  81  A.  582. 

3.  Party  can  not  contradict  his  jurisdictional  allegations  to 
defeat  his  opponent's  appeal. 

state  ex  rel.  Breaux  vs.  Judges,  34  A.  1220. 

94.  Lis  Pendens — The  same  cause  can  not  be  brought 
before  two  separate  courts,  though  they  be  possessed 
of  concurrent  jurisdiction,  except  by  discontinuing  the 
suit  first  brought  before  the  answer  is  filed. 

Hence,  if  the  same  suit  be  brought  before  two  separate 
courts,  having  concurrent  jurisdiction,  the  judge  before 
whom  the  action  was  first  brought,  shall  sustain  his  juris- 
diction, and  the  defendant  shall  be  entitled  to  have  the 
cause  dismissed  by  the  other  court,  and  to  recover  costs. 

Nevertheless,  if  the  defendant,  instead  of  claiming  to 
be  dismissed,  answer  in  the  two  actions,  in  the  two  sepa- 
rate courts,  the  first  judgment  rendered  by  either  of  them 
shall  be  valid  and  executory  against  the  party  cast  in  the 
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action.    All  proceedings  shall  be  staid  in  the  other  court, 
and  the  plaintiff  dismissed  after  paying  the  costs. 

C.  p.  335, 492,  M2;  City  vs.  Railroad,  42  A.  16. 

1.  Plea  of  Lis  Pendens  must  be  specially  pleaded  in  lower  court. 

Saocession  of  Townsend,  87  A.  409. 

And  the  two  suits  must  have  same  object. 
Express  Co.  vs.  Haven,  41  A.  811. 

2.  ilrst  court  obtaining  actual  jurisdiction,  when  concurrent, 
is  entitled  to  proceed  to  final  adjudication. 

Taylor  vs.  Carroll,  29  How.  583;  Poutz  vs.  Blstes,  15  A.  686;  Peale  Vi. 
Phipps,  14  Wall.  868;  Haines  vs.  Carpenter,  1  Woods,  262;  Shelly  vs. 
Bacon,  10  How.  56. 

3.  An  Act  to  Prevent  Conflict  of  Jurisdiction  in  Orleans  Par- 
ish.—ActSe  of  1870,  p.  119:  **  Section  1.  That  whenever 
a  suit  or  judicial  proceeding  is  instituted  in  any  of  the 
courts  of  the  parish  of  Orleans,  in  this  State,  where  such 
court  has  jurisdiction,  all  parties  to  such  suit  shall  be  con- 
fined exclusively  to  such  court,  for  the  trial  of  all  issues  or 
matters  that  may  arise  in  the  course  of  such  litigation,  or 
out  of  the  judgment  rendered  in  such  litigation;  and  no 
other  judge  shall  have  jurisdiction  to  grant  orders  of  injunc- 
tion, sequestration,  provisional  seizure,  arrest,  prohibition, 
quo  warranto,  or  any  other  order  by  which  the  proceed- 
ings in  such  litigation  or  judgment  rendered  therein  or  the 
property  in  litigation,  or  persons  of  the  parties  in  litigation, 
shall  be  staid  or  in  any  manner  interfered  with  or  inter- 
rupted ;  nor  shall  any  other  judge  grant  any  of  the  above 
orders  in  favor  of  any  party  not  a  party  to  such  litigation  or 
judgment,  claiming  to  have  an  interest  therein  or  to  be 
affected  thereby,  but  that  all  such  orders  shall  be  granted 
by  the  judge  before  whom  the  original  suit  or  judicial  pro- 
ceeding was  instituted.  Providedj  that  no  provision  in  this 
section  shall  apply  to  the  Supreme  Court  or  the  judges 
thereof,  etc." 

SECTION  n. 

Of  the  Mode  of  Bringing  Civil  Suits,  of  Suits  and  of 
Parties  Litigant. 

95.  Suits — Actions   are    brought  before  the  courts  by 
what  is  termed  suits. 
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What  is  "suit.' » 

See  Weston  vs.  Charleston,  2  Peters^  464. 

96.  Suit — ^Definition — A  suit  is  a  reaU  personal  or 
mixed  demand,  made  before  a  competent  judge,  by  which 
the  parties  pray  to  obtain  their  right,  and  a  decision  of 
their  disputes. 

In  that  acceptation  the  words  suit,  process  and  cause, 
are  almost  synonymous. 

C.  p.  2 :  see  Starns  V8.  Ooodwyn,  48  A.  807. 

97.  Proceedings  are  Ordinary,  Executory,  Summary — 
-f  ^  J   Civil  actions  may  be  prosecuted,  according  to  the  nature 

of  the  case,  by  three  kinds  of  proceedings,  to  wit: 
Ordinary,  executory,  or  summary. 

98.  Id.,  Ordinary — The  proceedings  are  ordinary  when 
citation  takes  place,  and  all  the  delays  and  forms  of  law 
are  observed. 

Executory — They  are  executory  when  seizure  is  ob- 
tained against  the  property  of  the  debtor,  without  previous 
citation,  in  virtue  of  an  act  or  title  importing  confession  of 
judgment,  or  in  other  cases  provided  by  law. 

Summary — They  are  summary  when  carried  on  with 
rapidity,  and  without  the  observance  of  the  formalities 
required  in  ordinary  cases,  as  when  courts  provide  for 
the  administration  of  vacant  successions,  and  the  property 
of  minors  and  absent  heirs. 

Summary  proceedings  are  due  process  of  law  and  are  constitu- 
tional. 

C.  p.  63,  732,  7M;  State  ex  rel.  Morgan  vs.  Kennard,  25  A.  242;  10  A.  764^ 
11  A.  375. 

99.  Plaintiff  and  Defendant — In  order  to  constitute  a 
suit  or  action,  there  must  be  at  least  two  parties  present  or 
duly  represented,  though  one  of  the  two  may  fail  to  ap- 
pear; it  is  therefore  that  they  are  called  the  principal  par- 
ties to  the  suit. 

C.  C.  20H5. 
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100.  Id, — The  plaintiff  is  he  who  sues  another  for  some^ 
thing  which  he  says  is  due  or  belongs  to  him. 
The  defendant  is  one  against  whom  this  suit  is  brought.. 

loi.  Warrantors,  Intenrenors,  Third  Opponents — Be- 
sides the  plaintiff  and  defendant,  there  are  often  other 
parties  to  the  suit,  such  as  warrantors,  third  persons  inter- 
vening, and  parties  opposing;  but  such  parties,  whether 
plaintiffs  or  defendants,  as  the  case  may  be,  are  only  so- 

incidentally  and  subsidiarily, 
c.  p.  m. 

]^ 
CHAPTER  V. 

WHAT  PERSONS  ARE  ENTITLED  TO  BRING  ACTIONS. 

102.  Who  May  Sue — Those  who  are  disqualified  fron* 
contracting  are  generally  disqualified  from  suing. 

The  exceptions  to  this  rule  are  provided  in  the  follow 
ing  articles. 

C.  p.  23,  24. 

[k)  Necessary  parties : 

Those  who  have  an  interest  in  the  subject  matter  of  the  liti- 
gation should  be  before  the  court.  Thus  the  following  are 
nee^sary  parties  to  the  following  actions : 

1.  Action  of  nullity  of  judgment — all  parties  to  the  judgment. 
Willis  vs.  Peet,  26  A.  166;  see  Nullity  of  Judgment,  Post. 

2    Heirs  must  join  with  executor  in — 

,'a.  Hypothecary  action. 

LabauTe  vs.  Slack,  »1  A.  184;  Cronan  vs.  Exrs.  of  McDoaogh,  9  A.. 

(bj  Action  to  revoke  donation. 
Thibodeaux  vs.  Comeau,  ao  A.  1119. 

A  liter  in  action  by  widow  of  one  heir  claiming  usu- 
fruct of  her  husband's  share. 
Denegre  vs.  £)«negre,  Jts  A.  b89. 

i  3.    Elevocatory  action.    Debtor  as  well  as  holder  of  title. 

Zimmerman  vs.  FitcA,  29  A.  464;  Troustine  vs.  Ware,  OH  A.  989;  see  26 
A.  888;  Mlltenberger  vs.  Woeras'  Heirs, 81  A.  269;  Blook  vs.  Bordelon^ 
8b  A.  €96. 
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•  '' 

Even  where  debt  liquidated  by  judgment,  as  fraud  most 
be  proved  against  debtor. 

Hyde  V8.  Craddiok,  10  B.  387;  Lawrence  vs.  Bowman,  6  R.  21. 

4.  Hypothecary  action.    Lessor  and  owner  necessary  parties. 

0»Bryan  vs.  MoVey.  26  A.  609. 

6.  Suit  to  determine  title  to. 

(a)  A  judgment.     Alleged  owner  necessary  party. 
Bothfck  vs.  Gre€ve8,84  A.  907. 

(b)  Stock  illegally  transferred.  Stockholder  in  whose 
name  it  stands  is  necessary  party. 

Reld  vs.  Ins.  Co.,  32  A.  546;  St.  Bomes  vs.  Cotton  Press,  20  A.  383; 
Id.  vs.  Id.,  34  A.  421. 

6.  In  injunction  suits  seeking  to  enjoin : 

(a)  Police  Jury  from  employing  attorney,  the  attorney 
is  necessary  party. 

Leohe  vs.  Police  Jury,  87  A.  195. 

(b)  Tax  Assessor  or  Tax  Collector  from  levying  and  col- 
lecting tax  to  pay  a  creditor,  creditor  is  necessary 
party. 

Shields  vs.  Pipes,  31  A.  765. 

(c)  Levying  of  tax  by  Levee  Board,  Board  is  necessary 
party. 

Galthervs.  Tax  Collector,  40  A.  368.  But  see  Cobb  vs.  Ma^uire* 
36  A.  801;  Knault  vs.  McGuIre,  36  A.  804;  Budd  vs.  llouston,  36 
A.  960;  Jones  vs.  Bains,  35  A.  996. 

7.  Partition  suits.     Co-owners  are  necessary  parties. 

Ware  vs.  Vignes,  35  A.  288. 

And  attorney  for  absent  heirs  can  not  represent  minor 
heirs  therein. 

Savage  vs.  Williams,  15  A.  252. 

5,  Suit  by  surviving  partner  of  commercial  firm  for  appoint- 
ment as  liquidator.  Legal  representatives  of  deceased 
partner  are  necessary  parties. 

Walmsley  &  Patterson  vs.  Mendelsohn  et  als.,  31  A.  152. 

But  not  attaching  creditor. 

New  Orleans  vs.  Gautlireaux,  .=fi  A.  1126. 

d.  Rescission  of  contracts.  All  parties  to  the  transaction 
must  be  before  court. 

Stockmeyer  vs.  Weidner,  32  A.  107. 

10.     Petitory  action.     In  action  to  bring  into  succession  of 
insolvent  property  seized  by  another  creditor,  the  syndic 
and  seizing  creditor  are  necessary  parties. 
Bird  vs.  fieneres,  .^4  A.  i«l. 
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11.  Actions  to  fond  under  ^cts  188  of  1880  and  67  of  1884. 
Board  of  liquidation  is  necessary  party. 

Fire  Engine  Co.  vs.  New  Orleans,  89  A.  961. 

12.  All  actions  touching  legality  of  proceedings  of  Police 
Jury.    Jury  is  necessary  party. 

Egan  TS.  Suss,  39  A.  967. 

13.  Actions  of  account  against  common  agent  by  one  of  sev- 
eral constituents.    All  constituents  are  necessary  parties. 

Board  of  Trustees,  etc.,  vs.  Dupuy,  81  A.  306. 

14.  Revival  of  judgment.  Judgment  creditor  and  judgment 
debtor,  or  their  legal  representatives. 

Cbapnian  vs.  Nelson,  31  A.  341. 

15.  Action  of  nullity  of  sale  under  executory  process. 
Adjudicatee  necessary  party. 

Smith  T8.  Brady,  87  A.  122. 

16.  Action  to  annul  a  sale.  All  parties  to  it  must  be  before 
court. 

Heirs  of  Bumey  vs.  Lud^ling,  41  A.  627;  Flokel  vs.  Gafuault,  32  A.  92; 
Sucoesslon  of  Bicard^  A.  366. 

17.  Possessory  action.    Possessor  necessary  party. 

Succession  of  Bicard,  27  A.  366. 

18.  Actions  to  erase  mortgages.  Mortgagees  are  necessary 
parties. 

*Ashby  vs.  Ashby,  41  A.  141;  State  vs.  Becorder,  21  A.  401. 

AlUer  when  mortgage  on  its  face  is  paid. 

Erwin  vs.  Bank  of  Kentucky,  6  A.  4. 

19.  Distribution  of  insolvent's  effects  by  tableau.  Creditors 
must  be  notified. 

Conrey  vs.  Creditors,  8  A.  371. 

20.  Action  to  rescind  order  accepting  cession  of  insolvent. 
Ceding  debtor  and  creditors  through  syndic  are  necessary 
parties. 

Jeffries  vs.  Ironworks,  16  A.  19. 

21.  Suit  for  marital  portion.  Heirs,  not  administrator,  should 
be  cited. 

Vasseur  vs.  Dupre.  8  A.  488. 

22.  Action  by  member  for  restitution  to  corporate  rights. 
Corporation  must  be  made  party. 

Boss  vs.  Crockett,  9  A.  337. 

23.  In  executory  process  against  one  of  several  mortgage 
debtors  in  solidOy  others  are  necessary  parties. 

Hughes  vs.  Patterson,  23  A.  679. 
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24.  Action  to  cancel  recor4ation  of  claims  to  real   estate. 
Claimants  necessary  parties. 
Willis  V8.  Wasey,  42  A.  876. 

26.  Action  to  annul  order  granting  respite.  Creditors  are 
necessary  parties. 

Liquor  and  Tobacco  Co.  vs.  Jeffries,  4ft  A.  621 ;  Morgan  vs.  Creditors,  7. 
L.  62. 

(B)  Not  necessary  parties : 

Those  who  have  no  substantial  interest  in  the  subject  matter  of 

the  litigation  need  not  be  joined  in  the  suit. 
Thus  the  following  parties  are  not  necessary  in  the  following 

actions : 

1.  Actions  on  joint  obligations.  All  joint  obligors  are  not 
necessary  parties  since  Act  103  of  1870,  page  19,  Acts  1871. 

Mitchell  vs.  D'Arinond,  30  A.  396;  C.  C.  2085. 

(a)  Aliter  under  old  law  and  former  jurisprudence. 

Ailing  vs.  Woodruff,  16  A.  6;  HIncks  vs.  Converse,  H8  A.  S73. 

(b)  Nor  are  other  joint  obligees  necessary  as  plaintiffs. 

Hincks  vs.  Converse,  38  A.  873. 

2.  Application  for  appointment  of  liquidator  to  a  partner- 
ship.    Attaching  creditor  not  necessary  par^^y. 

city  vs.  Gauthreaux,  32  A.  1126. 

^  -8.  Nullity  of  tax  sale.     State  is  not  a  necessary  partes 

Bank  vs.  Lannes,  30  A.  871. 

4.  Action  by  State  Tax  Collector  to  collect  parish  tax.  Police 
Jury  is  not  a  necessary  party. 

Gonzales  vs.  Lindsay,  30  A.  1085. 

^.  Action  by  a  special  legatee  against  universal  legatee  in 
possession  for  payment  of  legacy.  Executor  not  necessary 
party. 

Pironl  vs.  Riley,  39  A.  802. 
«6.  Suit  by  heirs  of  wife,  bot  for  partition  of  community,  but 
for  recognition  of  their  rights  in  same.     Co-heirs  are  not 
necessary. 

Tugweli  vs.  Tugwell,  32  A.  848,  853. 

(a)  Nor  in  action  by  widow  of  one  heir  claiming  usufruct 
of  her  husband's  interest  in  estate. 

Denegre  vs.  Denegre,  '66  A.  689. 

^b)  Nor  in  action  by  minor  heir  against  tutor  for  an  ac- 
count. 

tiklpwlth  vs.  Glathary,  34  A.  28. 
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(c)  Nor  in  application  by  executor  of  succession  in  liqui- 
dation for  order  of  sale  to  pay  debts. 

Saooesslon  of  Lehman,  41  A.  968;  Suooession  of  Hood,  33  A.  46. 

"7.  Revival  of  judgment.  Third  persons  holding  property 
affected  with  judicial  mortgage  resulting  from  inscription 
not  necessary  parties. 

Chapman  ys.  Nelson,  81  A.  S41. 

S.  Suits  to  reduce  or  annul  assessments  of  shares  of  capital 
stock  to  shareholders.  Corporation  and  not  stockholders 
are  necessary  parties. 

oil  Co.  vs.  Assessor,  41  A.  1187. 

9.  Suit  by  heirs  against  administrator  for  account.  Co-heirs 
need  not  be  joined. 

Hickman  vs.  Flenniken,  12  A.  268. 

10.  Partition  suit.     Mortgage  creditors  not  necessary  parties. 

Johnson  vs.  Brown,  18  A.  330. 

11.  Executory  process.  Holders  of  concurrent  mortgage  notes 
need  not  be  made  parties. 

Utz  vs.  Utz,  34  A.  752. 

12.  In  intervention.  Intervener  need  not  cite  defendant  when 
no  dispute  between  them. 

Cain  vs.  PuUen,^  A.  51S;  GerSon  vs.  Jamar,  30  A.  1294. 

13.  Action  for  settlement  of  partnership.  Simulated  trans - 
fere  3  of  interest  need  not  be  joined. 

Jauney  vs.  Brown,  86  A.  118. 

{€)  Joinder  of  parties.     Those   who    have  an  identity   of  interest 
should  be  Joined  either  as  plaintiffs  or  defendants, 

1.  Proper  joinder  is  made. 

(a)  Where  joint  obligees  sue  or  joint  obligors  are  sued, 
though  they  may  sue  or  be  sued  separately. 

Act  No.  103  of  1870,  Acts  1871,  p.  18;  Hincks  vs.  Converse,  38  A.  871 ; 
Mitchell  vs.  D'Armond,  80  A.  396. 

(b)  Where  heirs  contest  a  will. 

Bourke  vs.  Wilson,  88  A.  321. 

(c)  Where  several  principals  demand  accounting  from 
common  agent. 

Trustees,  etc.,  vs.  Dupuy,  31  A.  305. 

(d)  Where  dative  testamentary  executor  joins  with  heirs 
in  revoking  donation  inter  vivos. 

Thibodeanx  vs.  Comeau.  si  A.  1119. 
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(e)  Where  widow  and  children  of  deceased  sue  for  dam- 
ages resulting  from  his  death. 

CIairain«  tutrtx,  etc.,  vs.  Western  Union,  40  A.  179. 

(f)  Where  suit  is  brought  on  injunction  bond  against  the 
plaintiffs  in  injunction,  sureties  on  bond  and  the  fomentor 
of  injunction. 

Riggs  YS.  Bell,  89  A.  1030;  Gonery  vs.  Coons.  33  A.  373. 

(g)  Where  two  hay  inspectors  seek  to  compel  the  third 
to  account  for  fees  collected. 

Clarke  vs.  Waters,  85  A.  451. 

(h)  Where  co- proprietors  are  sued  by  other  co -proprie- 
tors for  contribution  to  expense  intended  for  benefit  of 
aU. 

Huston  vs.  Fisk,  10  A.  769. 
(i)  Where  defendants  in  petitory  action,  though  holding 
distinct  lots,  must  all  defend  the  common  origin  of  their 
titles. 

Derbes  vs.  Romero,  28  A.  644. 

(j)  In  revocatory  action,  several  fraudulent  vendees  in 
distinct  sales  may  be  sued  with  debtor  in  one  action. 

Ins.  Co.  vs.  Gerson,  38  A.  349;  39  A.  939;  38  A.  696. 

(k)  Where  two  or  more  defendants  are  sued  in  tort — ^but 
where  one  defendant  is  sued  in  tort  and  other  in  con- 
tract, they  may  sever. 

Hulzab  vs.  K.  R  Co.,  88  A.  187. 

2.  Improper  joinder  is  made. 

(a)  Where  sheriff  in  office  and  his  predecessor  are  sued  in 
solido  for  seized  property  lost  whilst  in  charge  of  latter. 
Ins.  Co.  vs.  Harper  A  Waggaman,  32  A.  1165. 

(h)  Where  judgment  creditor,  adjudicatees  at  two  sales, 
and  sheriffs  are  joined  in  suit  to  annul  judgment  and 
sales  and  for  damages. 

Cane  vs.  Sewall,  34  A.  1096. 

(c)  Where  several  judgment  creditors  sue  police  jury  to 
levy  a  tax  to  pay  judgments. 

Favrot  vs.  Baton  Rouge,  30  A.  606. 

(d)  When  several  defendants  are  sued,  or  when  several 
plaintiffs  sue,  where  there  is  no  joint  liability  in  privity 
of  contract. 

Dyas  vs.   Dinkgrave,  15  A.  502;   Weaver  vs.  Armant,  14  A.  182; 
Brudwell  vs.  Smith  et  als..  28  A.  172. 
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(D)   Who  may  9ue. 

1.  United  States  in  State  Court. 

United  States  vs.  Mnrdock  18  A.  d06;  United  States  vs.  Smith,  7.  A.  185; 
31  A.  328. 

2.  State. 

state  vs.  GIrardey,  84  A.  620;  State  vs.  Ober,  84  A.  360. 

(a)  And  only  State  can  sne  to  determine  title  to  pnblie 
office. 

Guillotte  vs.  Polnoy,  41  A.  336. 

(b)  But,  unless  specially  authorized,  the  State  is  not  rep-    ^ 
resented  by  Levee  Commissioners. 

Gastel  vs.  MoGenty,  20  A.  231. 

3.  State  treasurer  may  sue  on  notes  given  for  purchase  price 
of  public  lands. 

Hunter  vs.  Williams,  16  A.  180. 

4.  Municipal  corporation. 

(a)  Town,  through  mayor  and  councOmen. 

UpeioQsas  vs.  Andrus,37  A.  699;  Mayor  and  Counoil  vs.  Board  of 
Police,  21  A.  447 ;  Corporation  vs.  Clementz,  24  A.  27. 

(h)  And  majority  of  council  may  sue. 

3  M.  496;  CarroUton  vs.  Board  of  Police,  21  A.  447. 

(c)  Parish,  through  Police  Jury. 

Barrow  vs.  Fisher,  30  A.  516;  Police  Jury  vs.  Brookahlre,  31  A.  736 ; 
Police  Jnry  vs.  Isabel,  40  A.  340;  Police  Jury  vs.  Mitchell,  37 
A.  44. 

(d)  President  of  police  jury  can  not,  without  special 
authority,  stand  in  judgment. 

Police  Jury  vs.  Wise,  88  A.  704;  Police  Jury  vs.  Monroe,  38  A.  630. 

5.  Board  of  trustees. 

Board  of  Trustees  American  Printing  House  for  Blind  vs.  Dupuy, 
9\  A.  305;  Congfregatlon  of  Lafayette  vs.  Pressler,  17  A.  127;  Church 
Wardens  vs.  Perchi,  36  A.  160. 

6.  School  board. 

School  directors  v.«i.  4nder8on,28  \.  739. 

But  board  can  not,  without  legislative  authority,  bring 
petitory  action  to  recover  land  donated  by  Congress  for 
school  purposes. 

Board  vs.  Ober,  32  A.  417. 

7.  B«>ard  of   liquidation    may    mandamus    New   Orleans    to 
torn  over  all  property  not  dedicated  to  public  use. 

Board  of  Liquidation  vs.  City,  36  A.  624. 

8.  state  treasurer,  quoad  the  duties  of  his  office. 

Hunter  vs.  WlUiams,  16  A.  129. 
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9.  Levee  coramiBsioners. 

Board  of  Levee  Commissioners  vs.  Lorio  Bros.,  83  A..  276. 

10.  Federal  assignee  in  bankruptcy. 

Woolbridge  vs.  Bickert,  33  A.  236;  Claflin  vs.  Houseman,  93  C  S.  ,130. 

Not  after  discharge. 

Grayson  vs.  Norton,  83  A.  1018. 

11.  liquidator,  or  corporation  itself  in  process  of  liquidation. 
Association  vs.  Lord,  35  A.  427;  Southern  Mutual  Jiia.  Co.  vs.  Pike  et 

als.,  83  A.  823;  Commercial  Bank  va.  Villavaso,  6  A.  542:  Planters*  As- 
sociation vs.  Claiborne,  7  A.  319;  State  vs.  Haynes,  12  A    '^'"». 

12.  Foreign  corporation. 

Life  Association  vs.  Levy,  33  A.  1203. 

13.  Tax  collector  may  sue  for  taxes,  when  they  can  not  be 
conveniently  collected  otherwise,  or  when  a  seizure  will 
cause  delay  by  injunction. 

Reed  vs.  Creditors,  39  A.  116;  Budd  vs.  Houston,' 36  A.  959;  but  see 
■  Alexandria  vs.  Hyman,  35  A.  301 ;  New  Orleans  vs.  Wood,  37  A.  732. 

14.  Assignee  of  claim. 

Bennett  vs.  Bank,  34  A.  164;  Beaty  vs.  Clement,  12  A.  82;  Ricard  vs. 
Harrison,  19  A.  182;  Davis  vs.  Benevolent  Assn.,  20  A.  24. 

(a)  Even  without  consideration,  as  debtor  has  no  interest 
in  contesting  title  of  assignee. 

Case  vs.  Receiver,  21  A.  732;  Gray  vs.  Thomas  et  als.,  18  A.  412. 

(h)  Or  subrogee. 

21  A.  311 ;  Perret  vs.  Roussel,  19  A.  177;  12  A.  82. 

15.  Assignee  of  bail  bond. 
Bell  vs.  Keefe,  12  A.  340;  17  L.  19. 

16.  Syndic. 

Cloutier  vs.  Lemee,  33  A.  306;  Nouvet  vs.  Bollinger,  15  A.  293;  Dunbar 
vs.  Stelb,  24  A.  268;  Dwight  vs.  Simon,  4  A.  490;  Keene  vs.  Goldsmith, 
14  A.  349;  Bank  (in  Liquidation)  vs.  Wilson,  19  A.  1;  Davis  vs.  Stem, 
16  A.  177;  44  A.  682,  860;  46  A.  366. 

17.  Receiver. 

MoAlpin  vs.  Jones,  10  A.  652 ;  Raymond  vs.  Palmer,  36  A.  278. 

(a)  But  not  where  appointment  is  null. 
Turqueau  vs.  Brady,  24  A.  348. 

(b)  And  appointment  of  receiver  to  solvent  corporation 
is  absolutely  null. 

Turqueau  vs.  Brady,  24  A.  348. 

(c)  Or  to  partnership. 

Martin  vs.  Blanch  in,  16  A.  237;  Stark  vs.  Burke  &  Co.,  6  A.  740. 

(d)  He  may  sue  to  enforce  rights  of  stockholders  or 
creditors  ut  universi,  but  not  ut  ainguli, 

Lacombe  vs.  Mllllkeu,  36  A.  .%7;  Raymond  vs.  Palmer,  35  A.  276. 
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18.  District  attorney. 

Farrar  ts.  Steel,  31  A.  640. 

19.  Taxpayers. 

(a)  To  contest  validity  of  municipal  ordinances  and  con- 
tract. 

Handy  \a.  City  of  New  Orleans,  3y  A.  107;  Jobnson  vs.  Tax  Col- 
lector, 39  A.  634;  Flaj?g  vs.  St.  Charles,  27  A.  819;  Taxpayers' 
Aifisociation  vs.  Couroy  and  City.  33  A.  667. 

(h)  To  abate  a  nuisance. 

MuHgrove  vs.  Church,  10  A.  431. 

(c)  To  enjoin  a  neighbor  from  unduly  raising  the  ban- 
quette. 

Iiudley  vs.  Tllton,  14  A.  283. 

(d)  But  see,  to  the  effect  that  taxpayers  could  not  enjoin 
issuance  of  unconstitutional  bonds. 

Morj^an  vs.  Graham,  1  Woods,  124. 

"20.  Pledgee,  so  also  pledgeor. 

liii*.  Co.  VS.  Lozano,  39  A.  321 ;  Chaffe  &  Sons  vs.  DuBose,  36  A.  257 ; 
J.^ayette  Bank  vs.  Bruff,  33  A.  626;  Bluin  vs.  Liquidators,  30  A.  714 ; 
Ducane  vs.  MoKenna,  28  A.  418;  29  A.  648;  Chaffe  vs.  Pnrdy,  43  A.  389. 

And  suing  in  individual  name  will  not  estop  from  show- 
ing pledge. 

30  A.  714. 

"21.  Agent,  provided  he  disclose  name  of  principal. 

Willard  vs.  Lugenbuhl,  24  A.  18;  Frazier  vs.  Wilcox,  4  B.  617. 

Aliter,  when  holder  of  note  sues. 

Hunt  vs.  Stone,  19  A.  626. 

^2.  Depositary.     To  protect  deposit. 

Lannes  vs.  Courege,  31  A.  74;  McAlpin  vs.  Jones,  10  A.  663. 

123.  Partnership. 

(a)  Partner  may  sue  for  settlement. 

LatMng  vs.  Fassman,  29  A.  280. 

(b)  All  partners  are  joined  in  suit  on  partnership  claim. 

Gallot  vs.  Reilly,  18  A.  260;  Dorr  vs.  Jouett,  20  A.  27;  Rugely, 
Blair  4  Co.  vs.  Gill,  15  A.  509;  Todd  vs.  Young,  16  A.  162. 

^.  SberiiTs. 

State  ex  reL  Frederick  vs.  Skinner,  Judge,  33  A.  150;  Robins  vs. 
Brown.  82  A.  431;  Phelps  vs.  Taylor,  23  A.  686;  33  A.  146;  BeU  vs. 
Keefe,  12  A.  340. 

"26.  Curators  of  vacant  successions. 

duUice  VB.  Gradenlgo,  '6  A.  682 ;  42  > .  411. 
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26.  Stockholders. 

(a)  Shareholders  may  sue,  in  place  of  corporation,  when 
officers  fail  to  protect  them.  Failiire  and  demand  must 
be  alleged  and  proved. 

Life  Association  vs.  Levy,  33  A.  1208!  Detroit  vs.  Dean,  106  U.  S. 
637;  Hawkes  vs.  Oakland,  104  U.  8.  4fiO;  St.  John  vs.  R.  R.  Co.,  32 
Wall.  186;  Jones  vs.  Bolles,  9  Wall.  864;  Knabe  vs.  Ternot,  16 
A.  18. 

(h)  Stockholders  may  sue  corporation  and  attach  its  prop- 
erty. 

Life  Association  vs.  I^vy,  S3  A.  1208. 

27.  Domestic  administrators. 

44  A.  907;  83  A.  1010;  86  A.  408;  24  A.  278;  28  A.  091;  Labitt  vs.  Perry,  28  A. 
591 ;  Succession  of  Decuir,  26  A.  222. 

But  administrator  can  not  as  administrator  sue  himself  as 
individual. 

HarriM  Vb.  Picket,  37  A.  741. 

28.  Domestic  executors. 

44  A.  51. 

(a)  But  not  after  discharge. 

Host  vs.  Uxecutors,  15  A.  180;  Morris  vs.  Collins,  24  A.  293. 

(b)  Representing  testator,  he  can  not  sue  where  testator 
could  not. 

VanWicke  vs.  Calvin,  23  A.  205. 

(c)  May  sue  for  partition. 

Bailey  vs.  Becnel,  30  A.  1032. 

(d)  But,  with  closing  of  succession,  functions  of  admiuis- 
trators  and  executors  cease,  and  heirs  then  sue  or  are 
sued. 

Sloan  vs.  Stevenson  A  May,  24  A.  280;  Leman  vs.  Truxfllo,  W 
A.  66. 

29.  Foreign  executors  and  administrators,  who  have  qualified 
under  our  laws,  their  former  capacity  being  restricted  to  the 
territorial  limits  of  the  State  wherein  they  were  appointed. 

Succession  of  Taylor,  23  A.  23;  Succession  of  Eoffitn^ao,  21  A.  365;  Suc- 
ces!»ion  of  Young,  21  A.  894;  Mason  vs.  Executors,  19  A.  42;  Burbank 
vs.  Payne  &  Harrison,  17  A.  16;  Heirs  of  Henderson  vs.  Rost  &  Mont- 
gomery, 15  A.  405;  Succession  of  Gurney,  14  A.  633;  but  see  Crawford 
vs.  Graves,  15  A.  244. 

80.  Private  corporations — but  not  in  corporate  capacity  after 
decree  of  forfeiture. 

Bank  of  Louisiana  vs.  Wilson,  19  A.  1. 

81.  Commissioners  of  Immigration.     Under  R.  8.,  Sec.  1723» 

Coram ih!* loners  vs.  Brandt,  26  A.  30;  14  A.  207. 
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^.  Beneficiaries  of  judicial  bond,  even  if  not  nominally  in 
their  favor. 
Real  beneficiary  of  injunction  bond  may  sae. 

Pettier  vs.  Grant,  26  A.  283. 

^.  Suits  for  use  of  another  party. 

Beany  vs.  R.  R.  Co.«  40  A.  32. 

(a)  A,  having  legal  title  in  himself,  may  sue  for  equitable 
benefit  of  B. 

Smith  vs.  Cordafpe  Co.,  41  A.  1,  see  brief;  Marbiiry,  vs.  Pace,  80  A. 
1330;  Moore  vs.  Browiler,  18  A.  484. 

(h)  Aliter  where  no  such  title  exists  and  when  not  author- 
ized. 

Gailefont  for  use  of,  eto.,  vs.  Ascension,  28  A.  413. 

^.  Bankrupt  may  sue. 

To  collect  assets  when  he  has  made  a  composition  with 
creditors. 

Henderson  vs.  Case,  31  A.  215;  Bayly  ft  Pond  vs.  Stacy  A  Poland, 
30  A.  1210. 

^-  Curator. 

bolhonde  vs.  Lemolne,  32  A.  251. 

^-  Police  jury,  in  matters  within  their  province. 

Parish  of  Concordia  vs.  X.  R.  R.  ft  T.  R.  R.  Co.,  44  A.  613. 

^7.  HoBband  sues  on  community  claims. 

White  vs.  v.,  S.  ft  P.  R.  R.  Co.,  42  A.  990. 

(a)  Husband  can  not  sue  wife  in  our  courts  for  abandon- 
ment where  matrimonial  domicile  is  in  other  State 
and  abandonment  occurred  there. 

Heath  vs.  Heath,  42  A.  437;  40  A.  40;  13  A.  1. 

(h)  Aliter  Where  domicile  is  here. 

40  A.  459. 

^-  Attorneys,  holding  notes  to  their  order  as  such,  may  sue, 
though  one  of  the  owners  may  be  a  foreign  succession. 
Peters  vs.  Gaano  Co.,  42  A.  690. 

^-  Road  overseers  may  sue  to  enforce  road  service  (Act  112 
of  1880). 
Parish  ex.  rel.  Theriot  vs.  Bronssard,  42  A.  841, 406. 

^-  Governor,  in  name  of  State. 

State  vs.  City,  41  A.  166. 

^1*  Corporation  sues  as  agent  of  shareholders  to  reduce  or 
annul  assessment  on  shares  of  capital  stock. 

on  Co.  vs.  Assessor,  41  A.  1137. 
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42.  Pastor  may  sue  when  authorized  thereto  by  church  mem- 
bers. 

Church  YS.  Ice  Co.,  44  A.  1024. 

43.  Board  of  Harbor  Masters. 

Board  vs.  R.  B.  Co.,  40  A.  124. 

103.  Race,  Color,  Previous  Condition  No  Disqualifica- 
tion— No  disqualifications  to  bring  actions  can  arise  on 
account  of  race,  color,  or  previous  condition. 

An  insane  person  can  not  sue  personaUy  or  as  representative. 
Kerwin  vs.  Ins.  Co.,  35  A.  33. 

104.  No  Suit  by  Children  Against  Parents — Children, 
as  long  as  they  are  subjected  to  paternal  power,  that  is 
to  say,  while  their  fathers  and  mothers  are  living  and  the}- 
not  emancipated,  can  not  bring  suit  against  them. 

105.  Suits  by  Wife  Against  Husband — A  married  woman 
can  not  sue  her  husband  as  long  as  the  marriage  con- 
tinues, except  it  be  to  obtain  a' separation  from  bed  and 
board,  or  for  the  separation  of  property,  or  for  the  .resti- 
tution and  enjoyment  of  her  paraphernal  property,  or  in 
case  she  holds  her  property  separate  from  him  by  her 
marriage  contract,  or  for  divorce ;  but  in  no  case^can^he 
sue-4iei:- husband  without  the  authorization  ofjhe^  court 
l)efore  which  she  brings  her  action. 

B.  S.  517;  0.  0.^1, 1^16;  see  Mrs.  Smith  vs.  Her  Husband,  42  A.  1063. 

1.  But  want  of  authorization,  if  not  timely  objected  to,  wiU 
not  be  ground  for  annulling  judgment  against  husband. 

Jumonyille  vs.  ShUrp,  27  A.  461. 

2.  Necessity  of  authorization  by  court. 

Heyob  vs.  Husband,  is  A.  41. 

3.  No  suit  by  wife  against  husband  except — 

(a)  To  obtain  separation  from  bed  and  board  or  for  di- 
vorce. 

(b)  To  obtain  separation  of  property. 

(c)  To  obtain  restitution  and  enjoyment  of  paraphernal 
property. 
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(d)  Nota, — Wife's  suit  must  come  within  one  of  the  classes 
mentioned;  else  dismissed. 

Mrs.  Burdette  vs.  Her  Husband,  18  A.  41. 

(e)  And  she  can  not  sue  for  alimony  except  incidentally 
in  suit  for  separation  from  bed  and  board. 

Mrs.  Carroll  vs.  Her  Husband,  42  A.  1071 ;  Moore  TS.  Moore,  18 
A.  613;  Holbrook  vs.  Holbrook,  32  A.  13. 

io6.  Husband's  Authorization  or  that  of  Court  Neces- 
sary—A married  woman,  whether  she  be  *of  age  or  a 
minor,  can  not  appear  in  court  against  any  one  without 
the  authorization  of  her  husband,  although  she  may  be  a 
public  merchant,  carrying  on  her  trade  separate  from  him, 
unless  she  has  obtained  a  separation  from  bed  and  board 
by  rirtue  of  a  judgment  duly  executed,  or  has  been  regu- 
larly divorced. 

C.  C.  126, 126, 121,  123, 1316,  1786,  3036. 

(A)  Authorization  of  husband  or  of  court  necessary, 

1.  To  bring  suit  or  stand  in  judgment  even  when  wife  is  a 
public  mei^hant. 

C.  C.  121;  Rills  vs.  Hamilton,  15  A.  182;  Schcwer  vs.  Klein,  16  A.  303; 
Adle  vs.  Anty,  5  A.  631. 

2.  To  answer  as  garnishee. 

Delacroix  vs.  Hart,  24  A.  192. 

3.  To  take  appeal  when  not  previously  authorized. 

Bray  vs.  Bynam,  2  A.  879;  Fairex  vs.  Biers,  37  A.  681;  Gibson  vs.  Hitch- 
cock. 86  A.  1201. 

Aliter,  when  previously  authorized. 
DeBlano  vs.  Levasseur,  26  A.  641. 

(B)  No  authorization  necessary. 

1.  After  separation  from  bed  and  board  or  divorce. 

2.  In  suits  against  wife  on  mortgage  of  paraphernal  property 
executed  with  authorization  of  husband. 

Stewart  vs.  Boyle,  28  A.  88;  Dobard  vs.  Thibaut,  34  An.  1193. 

(C)  Evidence  of  proper  authorization  by  husband, 

1.  Acceptance  of  service  of  petition,  without  objection. 

Splvey  vs.  Wilson.  81  A,  663. 

2.  Active  participation  in  the  suit. 

Jordan  vs.  Anderson,  29  A.  749;  Mrs.  Fairex  vs.  Bier,  37  A.  821. 
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8.  Joining  wife  as  co-plaintiff.  .   « 

Mrs.  Byans  vs.  Mrs.  DeL'Isie,  24  A.  248;  Suooesston  of  Payne.  26  A.  203. 

4.  Signing  of  injunction  bond. 

Lewis  YS.  Winston,  26  A.  707. 

5.  Citation  to  husband  and  appearance  as  defendants. 

Rtley  vs.  Riley,  27  A.  248;  Zuberbier  ft  Behan  vs.  Prudhomme,  34A.  1046. 

6.  Appearance  through  properly  authorized  agents. 

Succession  of  Bougere,  28  A.  748. 

7.  When  given  at  any  time  before  trial  on  merits. 

Succession  of  McDonald,  26  A.  609;  Succession  ot  Pomeroy,  21  A.  576* 

8.  Hence  signing  of  appeal  bond  not  sufficient. 

Tutorship  of  Stokes.  22  A.  204. 
(D)  Insufficient  evidence  of  authorization, 

1.  Unverified  statement  in  pleading  of  wife. 

Succession  of  Hatcher,  23  A.  186;  Succession  of  Poiueroy,  21  A.  576; 
Somers  vs.  Schmidt,  25  A.  198. 

2.  Mere  signing  of  appeal  bond. 

Tutorship  of  Stokes,  22  A.  204. 

8.  Court's  authorization    is    invalid    when    husband    is  not 
absent  and  has  not  refused  to  authorize. 

Delacroix  vs.  Hart,  24  A.  141;  Saunders  vs.  Burns,  38  A.  369. 

4.  But  refusal  presumed  when  wife  brings  suit  without  his 
authorization. 

Jamison  vs.  Barrow,  24  A.  171. 

5.  Want  of  authorization  is  special  plea  in  lower  court. 

Taylor  vs.  Llttell,  21  A.  665;  Cochrane  vs.  Miller,  10  A.  140;  Durham  va 
Dougherty,  30  A.  1065. 

6.  Unauthorized  answer  has  no  legal  effect. 

White  vs.  Bird,  20  A.  281. 

107.  Suits  by  Wife  Alone — Husband  Sues,  When — Hus- 
bands have  under  their  control  the  personal  and  pos- 
sessory actions  to  which  their  wives  are  entitled,  though 
they  be  themselves  minors;  therefore  they  can  proceed 
judicially,  and  in  their  own  name,  in  whatever  relates  to 
the  preservation  of  the  dotal  property  which  their  wives 
have  brought  to  them  by  marriage,  as  well  as  to  the 
recovering  of  the  debts  due  them,  these  being  under  their 
administration.  • 
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But  actions  relating  to^the  ownership  of  the  dotal  or 
paraphernal  property  of  the  wife,  or  of  some  real  right 
belonging^^ta^  her»  must  be  brought  by  the  wife,  duly 
authorized  by  her  husband,  or  by  the  judge  if  he  fails  to 
doit.  CK^^^i-if^.   ^7px-. 

C.C.  123,375;  C.  P.  110. 

{A)  Personal  action  of  wife  under  exclusive  control  of  husband: 
Hence  sJie  can  not  sue  when  not  separated  in  property. 

1.  To  recover  damages  for  personal  injury,  to  reputation, 
credit,  etc. 

Holmes  Ts.  Holmes,  9  L.  860;  Ford  vs.  Brooks,  35  A.  159;  Cooper  vs. 
Cappel,  29  A.  213. 

2.  AlitcTj  when  husband  is  a  party. 

Cade  vs.  Reddit,  15  A.  492. 

3.  And  the  wife  may  be  joined. 

Barton  vs.  Kavanaugh,  12  A.  332. 

4.  Aliter^   in  action    for  damages    to  paraphernal  property 
separately  administered  by  wife. 

Ford  vs.  Brooks,  39  A.  159. 

5.  Or  on  note  given  for  dowry. 

Lapice  vs.  Lapioe,  21  A.  226. 

6.  Wife  alone  may  enjoin  seizure  of  her  paraphernal  property^ 

Pecquet  vs.  Pecquet,  17  A.  204;  Barns  vs.  Bidwell,  28  A.  296. 

7.  And  husband,  administering  his  wife's  paraphernal  prop- 
erty, may  sne  on  note  given  for  land. 

Morton  vs.  Copeland,  25  A.  592 ;  Lapice  vs.  Lapioe,  21  A.  228. 

(B)  Hu^xind  sues  as  head  of  community. 

Pontz  vs.  BIstes,  15  A.  636. 

(C)  And  is  sued  aUmefor  its  debts. 

Bienvena  vs.  Fonrnet,  28  A.  623. 

io8.  Suits  for  Minors,  Persons  Interdicted,  Absen- 
tees— Minors,  persons  interdicted  or  absent,  can  not  sue, 
except  through  the  intervention  or  with  the  assistance  of 
their  tutors  or  curators. 

1.  Biinor  may  sue,  if  assisted  by  tutor. 
IHigas  vs.  Guflbeau,  15  A.  581. 
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2.  Tutor  may  act  alone;  judgment  for  or  against  him  eo  nom- 
ine is  a  judgment  for  or  against  the  minor. 

Martel,  Tutor,  vs.  Richard,  15  A. 596;  MoWiUiamsvs.McWilliams,  15  A. 
88;  Frazer  vs.  Zylicz,  29  A.  535 ;  McEnery  va.  Letohford,  2S  A.  617. 

8.  Under-tutor  represents  minor  as  against  tutor,  but  not 
against  third  persons. 

Nettes  V8.  Hermann,  26  A.  458;  Ashby  V8.  Ashby,  41  A.  139;  £fuiner  vs. 
Kelly,  23  A.  763;  Peyroux  vs.  Peyroux,  24  A.  176. 

4.  Mere  relatives  can  not  sue  in  name  of  minor. 

10  L.  82. 

5.  Special  tutors  need  not  be  appointed  to  represent  minors 
in  succession  sale. 

Peyroux  vs.  Peyroux,  24  A.  176. 

But  may  be  appointed  in  all  emergencies  requiring  it. 

In  r*  Minor  Fortler.  31  A.  50. 

6.  Foreign  tutors  must  qualify  under  our  laws. 

Succession  of  Young,  21  A.  394. 

7.  Special  tutor's  appointment  not  vitiated  because  he  is  also 
styled  curator  ad  hoc. 

Keenan  vs.  Ahem,  HI  A.  885;  Succession  of  Sadler  vs.  Henderson,  i&  A. 


109.  Suits  by  Tutors,  Curators — Tutors  act  themselves, 
in  all  judicial  proceedings,  in  the  name  of  their  minors,, 
and  in  all  suits  which  may  be  brought  for  them,  without 
making  them  parties  to  said  suits. 

The  curators  of  persons,  interdicted,  or  absent,  act  judi- 
cially in  the  name  of  those  they  represent,  in  the  same 
manner  as  tutors  of  minors. 

1.  Minor  may  be  joined  with  tutor. 

Dugas  vs.  Guilbeau,  15  A.  581. 

2.  But  not  necessarily. 

Martel  vs.  Blohard,  15  A.  59S. 

8.  Minor  coming  of  age  pending  suit  may  prosecute  same  with 
change  of  pleadings  and  without  new  citation. 
Id. 

4.  Non-resident  father,  as  guardian  or  tutor  to  his  chUdren, 
may  sue  in  this  State. 

James  vs.  Mayer,  41  A.  llOli 
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iio.  Minor  Husband — The  minor  husband  emancipated 
by  marriage  can  bring  suit  without  the  assistance  of  any 
curator. 

■   ;„^^ 

111.  Curators — The^nilrators  of  vacant  successions,  or. 
of  absent  heirs,  may  bring  all  kinds  of  actions  relating  to 
their  administration  in  their  own  name  and  in  their  qual- 
it}',  without  being  obliged  to  mention  the  name  of  the 
heirs  they  represent,  because  it  is  often  uncertain  whether 
such  heirs  exist,  and  their  names  are  generally  unknown. 

Succession  of  Johnsou,  1  A.  75. 

Qiirator  may  accept,  sue  for  and  recover  legacy  fallen  to  ab- 
sentee. 

Dolhonde  vs.  Lemoine,  82  A.  251. 

112.  Corporations — Bodies  corporate  and  chartered  in- 
stitutions act  judicially  through  their  proper  representa- 
tives under  the  name  or  title  given  to  them  in  the  act  of 
incorporation. 

(A)  Corporate  bodies  may  sue  whether — 

1.  Foreign. 

Xife  Assn.  ys.  Levy,  33  A.  1206;  Planters*  Bank  vs.  Bass,  2  A.  431. 

2.  Or  domestic. 

Association  vs.  Lord,  35  A.  427;  Worklngrmen's  Bank  vs.  ConvtTsc,  a**- 
A.  369;  17  A.  127. 

{B}  But  bodies  not  corporate  can  not  sue  as  corporations. 

Congregation  of  Mount  Carmel  vs.  Farrelly,  34  A.  534;  Workiuginen's  Bank 
vs.  Converse,  29  A.  869. 

(C)  Members  may  sue  as  individuals. 
African  Church  vs.  New  Orleans,  15  A.  441. 

But  not  for  company. 

Knabe  vs.  Temot,  16  A.  15;  Soller  vs.  Mouton,  8  A.  541. 

(D)  Who  sues  in  name  of  corporation. 

1.  UsuaUy  the  president,  which  fact,  if  not  stated  in  petition,, 
may  be  shown  on  trial  of  exception  referred  to  merits. 

Ins.  Oil  Tank  Co.  vs.  Scott.  3s  A.  960. 

2.  liquidators. 

Association  vs.  Lord,  85  A.  427:  Commercial  Bank  vs.  Villavaso.  & 
A.  542.  • 
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8.  Stockholders,  in  extreme  cases,  as  where  corporate  officers, 
called  upon  to  sue,  fail  in  their  duty,  which  must  be  alleged 
and  proved. 

Morgan  vs.  R.  R.  Ck>.,  1  Woods,  18;  Memphis  vs.  Dean,  8  Wall.  7a 

(E)  An  organized  department  (i.  e.  medical  department  of  Tulane 
University)  may  sue  or  he  sued, 

Mrs.  stone  vs  Medical  Faculty,  28  A.  104. 

(F)  Corporation  can  not  sue  in  corporaie  name  after  decree  of  fofr- 
feiture. 

Bank  In  Liquidation  vs.  Wilson,  19  A.  1;  Commissioners  vs.  Landis,  12 
K.  634. 

113.  Suits  by  Heirs — As  the  right  of  action  may  be 
transmitted,  it  passes  to  the  heirs;  therefore  the  heirs  of 
the  deceased  "may  sue  the  debtor  of  the  succession  in  the 
same  manner  as  the  deceased  himself   could  have  done. 

But,  actions  being  divisible,  if  there  be  several  heirs, 
each  may  sue  for  his  separate  share  in  the  same  manner, 
as  each  is  only  bound,  pro  ratUy  of  his  share  for  the  debts 
of  the  succession. 

Actions  for  damages  for  tort  do  not  perish  with  party; 
they  pass  to  heirs. 

Vincent  vs.  Hharp,  9  A.  463;  Act  71  of  1884. 


CHAPTER  VI. 

AGAINST   WHOM     ACTIONS    MAY    BE    BROUGHT. 

Who  may  be  sued.     In  general. 

1.  Alien,  when  properly  cited. 

Weber,  vs.  Duroc,  15  A.  65. 

Even  alien  enemy. 

Window  vs.  McVeigh,  68  U.  S.  288;  Pasteur  vs.  Lewis,  39  A  &; 
McVeigh  vs.  United  States,  11  Wall.  267. 

2.  State  may  be  sued  when  consent  given. 

state  ex  rei.  N.  Y.  Guaranty  Co.  vs.  Jumel,  38  A.  887;  State  ex  reL 
Hart  vs.  burke,  tfS  A.  449;  lu7  U.  S.  712;  114  U.  S.  is^L 

(a)  Giving  of  consent  not  admission  of  liability. 

34  A.  501 ;  Hart  vs.  Burke,  33  A.  498. 
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(h)  But  State  officers  may  be  sued  for  performance  of 
ministerial  duties. 

State  ex  rel.  Newmaa  vs.  Burke,  85  A.  185;  State  ex  rel.  Lee  A 
Co.  V8.  Jamel,  85  A.  961;  Administrators  of  University  vs. 
Bnrke,  85  A.  457. 

(c)  And  suit  to  annul  tax  collector's  adjudication  to  the 
State  is  not  technically  a  suit  against  the  State. 

Budd  vs.  Tax  Collector,  36  A.  961;  Denegre  vs.  Getao,35  A.953; 
Oil  Works  prayin«p  for  monition,  84  A.  266. 

3.  Levee  Commissioners. 

Selby  vs.  Commissioner,  14  A.  435. 

4.  Assignee  in  bankruptcy. 

Stockhonse  vs.  Znntz,  36  A.  529;  Alter  vs.  Nelson,  27  A.  242. 

6.  Police  jury  for  parish. 

Tonng  vs.  Police  Jury,  82  A.  392;  39  A.  769. 

6.  Board  of  Liquidation,  touching  its  specific  duties. 

Board  of  Supervisors  vs.  Board  of  Liquidation,  80  A.  816 ;  Bank  vs. 

Board  of  Liquidation,  30  A.  1856 ;  Bartlette  vs.  Board  of  Liquidation, 

81  A.  273;  State  ex  rel.  Meyers  vs.  Board  of  Liquidation,  83  A.  124. 

114.  Stiits  Against  Minor  Husbands — Civil  actions 
may  be  brought  against  minor  husbands,  emancipated  by 
marriage. 

115.  Actions  Against  Tutors  or  Curators  —  Actions 
against  interdicted  persons  or  minors  must  be  brought  di- 
rectly against  the  tutor  of  the  minor  or  the  curator  of  the 
interdicted  person. 

C.  p.  110, 194,  737,  963, 964. 

1.  Minor  may  be  joined  with  tutor. 

Dngas  T8.  Gilbean,  15  A.  681. 

2.  Judgment  against  tutor  conclusive  on  minor  in  absence  of 
fraud. 

Hartel  vs.  Bichard,  15  A.  696;  14  A.  676;  12  A.  360;  McWIlliams  vs.  Mc- 
Williams,  15  A.  88;  Heroman  vs.  La.  Ins.  Deaf  and  Dumb,  34  A.  806. 

8.  No  tutor  or  tutrix  represents  minor  until  after  confirmation 
and  oath. 

Petri  e  vs.  Wofford,  3  A.  662. 

4.  When  tutor  and  minors  have  left  State,  courts  have  no 
jurisdiction  to  remove  him  and  appoint  another. 
Snccession  of  Cass,  42  A.  881. 
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■^tK  ^a-^^/f'^^'H  ii6.  Curator  ad  hoc  of  Unrepresented  Minor  or  Ab- 
sentee— If  the  minor,  against  whom  one  intends  to  in- 
stitute a  suit,  has  no  tutor,  the  plaintiff  must  demand 
that  a  curator  ad  hoc  be  named  to  defend  the  suit.  The 
same  coarse  must  be  pursued  if  the  person  intended 
to  be  sued  be  absent  and  not  represented  in  the  State. 

C.  C.  66, 146, 167,  313,  8656;  C.  P.  109, 196,  787,  961. 

{A)  Special  Tutor  or  Tutor  ad  hoc, 

1.  Appointment  proper  when  no  tutor  represents  minor. 

Norman  vs.  Barbin,  18  A.  611;  Succession  of  Sadler  vs.  Heiidei^oii,  35 
A.  826;  Keenan  vs.  Ahem,  34  A.  886;  Sava«;e  vs.  Williams,  15  A.  251; 
Petrle  vs.  Wofford,  3  A.  562. 

2.  Curator  or  tutor  ad  hoc  represents  minor  in  partition. 

Hooke  vs.  Hooke,  6  L.  472;  Covas  vs.  Bertoulln,  44  A.  683 ;  C.  P.  964. 

'(B)  When  proceedings  are  in  rem,  and  not  purely  in  personam,  absent 
and  unrepresented  defendant  may  be  cited  through  curator  od  fioc. 


Thus: 


1.  In  suits  for  dissolution  of   sale  of  immovable   property 
coupled  with  demand  for  possession. 

McKenzie  vs.  Bacon,  .88  A.  764;  Bobbins  vs.  Martin,  43  A.  489. 

2.  For  removal  of  apparent  incumbrances  on  real  estate. 

PasU^y  vs.  McConnell,  88  A.  476. 

3.  For  nullity  of  donation  of  real  property. 

Wunstel  vs.  Landry,  39  A.  312. 

4.  For  subjection  to  seizure  of  property  in  which  absentee  is 
interested. 

,        Adler,  Goldman  &  Slegel,  vs.  Wolff,  36  A.  170. 

6.  For  enforcement  of  mortgage  and  vendor's  privilege. 

Bartlette  vs.  Wheeler,  31  A.  540. 

6.  For  enforcement  of  paving  claim  on  property. 

<rHara  vs.  Booth  A  Connell,  29  A.  817. 

7.  For  partition  of  real  estate. 

Morris  vs.  Biunvenu,  30  A.  879. 

Even  when  absent  minors  are  defendants. 

Randolph  vs.  Chapman,  21  A.  486;   Buddecke  vs.  Buddecke.Sl 
A.  574. 

8.  For  revival  of  judgment. 

Bertron  vs.  Stuart  A  Powell,  48  A.  U71. 
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D.  For  determining  interest  in  or  validity  of — 

(a)  A  judieixil  mortgage. 

Duruty  V8.  Musachia,  42  A.  367. 

(b)  A  judgment  of  a  court  of  this  State. 

Young  vs.  Upshur,  42  A.  367. 

10.  For  specific  performance  of  agreement  to  exchange  real 
estate.  « 

Mason  vs.  Benedict,  43  A.  397. 

11.  For  divorce  a  vinculo  matrimonii. 

Biitler  vs.  Washington.  45  A.  281;  Mack  vs.  Handy,  39  A.  491 ;  Lachund 
vs.  Wife,  10  A.  156;  Prindle  vs.  Williams,  9  A.  84. 

But  not  where   husband  abandons  domicile  and  comes 
here  and  sues  his  absent  wife. 
Champon  vs.  Champon,  40  A.  28. 

12.  For    determination    of    interest    of    heirs    in    estate  of 
deceased  who  died  leaving  property  in  the  parish. 

Mc<iehee  vs.  McGehee,  41  A.  661. 

{€}  Curator  cid  hoc  to  unrepresented  absentee. 

1.  Who  is  absentee : 

(a)  A  person  who  has  resided  in  the  State  and  has 
departed,  leaving  no  one  to  represent  him. 

Bartlette  vs.  Wheeler,  31  A.  542 ;   Samory  vs.  Montgomery,  19 
A.  333. 

(b)  A  citizen  of  another  State,  though  he  have  dwelling 
here  and  reside  in  it  for  some  months  during  the  year. 

Morris  vs.  Bienvenu,  30  A.  878;  Statt*  vs.  Judge,  16  A.  390. 

2.  Who  is  not  absentee : 

(a)  A  resident  in  the  State. 

Emmerling  vs.  CucuUu,  18  A.  696. 

(b)  Party   temporarily    absent,  but  having  dwelling  in 
this  State. 

state  vs.  Judge,  16  A  390. 

(D)  Curaior  should  be  appointed : 

To  absconding  debtor  where  property  has  been  seized. 

Adier,  Goldman  &  Siegel  vs.  Wolff,  86  A.  170. 

(E)  Curator  should  not  be  appointed: 

In  a  suit  for  interdiction,  in  which  service  must  be  made  on 
person  alleged  to  be  insane. 

Gemon  vs.  Harrell,  28  A.  27;  Hansell   vs.  Ilausell,  44  A.  548;  Dumas' 
case,  32  A.  679. 
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(F)  When  absentee  has  agent. 

If  there  be  doubt  of  his  powe^  to  stand  in  judgment,  safei^ 
practice  is  to  appoint  curator  and  compel  agent  to  inter- 
vene. 

Taylor  vs.  Graham,  18  A.  656;  Penn  vs.  Evans,  28  A.  577. 

(0)  Unrepresented  absentee  can  not  he  validly  brought  into  court  by 

curator  ad  hoc  without  atta>chment  of  his  property  or  some  other 

proceeding  in  rem. 

Hobson  vs.  Peake,  44  A.  888,  386;  Bogayvs.  GalUard,  25  A.805;  Dupuy  vs. 
Hunt,  2  A.  562 ;  Hedrick  vs.  Banister,  10  A.  209;  Langhlin  vs.  Ice  Company, 
85  A.  1184;  Pennoyer  vs.  Xeff,  96  U.  S.  714;  Harkness  vs.  Hyde,  98  U.  S.  478; 
Brooklyn  vs.  Ins.  Co.,  99  U.  S.  562;  Bracy  vs.  Calderwood,  36  A.  796. 

Following  cases  under  old  jurisprudence  reversed : 

O'Hara  vs.  Booth  A  Connell,  29  A.  821 ;  Field  vs.  Delta  Newspaper  Co.» 
19  A.  36;  Hyde  vs.  Marcy,  22  A.  384;  Penn  vs.  Evans,  28  A.  577. 

(H)  Curator  ad  hoc  in  divorce  cases :     Appointment  valid  only  in 
two  cases, 

1.  Where  defendant  is  charged  with  commission  of  infamous 
crime  and  being  fugitive  from  justice. 

Prindle  vs.  Williams,  9  A.  34. 

2.  Where  defendant  charged  with  abandonment.' 

Muller  vs.  Helton,  13  A.  1 ;  Campon  vs.  Campon,  40  A.  81 ;  Lachand  va. 
Wife,  10  A.  156. 

(1)  Right   of  appointment   not   limited  to  any  particular  class   of 

actions, 

Beaumont  vs.  Covington,  6  R.  11*1. 

(K)  What  court  appoints. 

1.  Court  within  whose  jurisdiction  absentee  has  property. 

O'Hara  vs.  Connell,  29  A.  821. 

2.  Court  in  which  suit  is  brought. 

Bussy  &  Co.  vs.  Nelson,  30  A.  25. 

3.  New  order  appointing  may  be  made  by  competent  judge. 

Cavaroc  vs.  Fournet,  28  A.  587. 

4.  Curator  acts  only  in  court  appointing  him. 

Harrod  vs.  Norris,  10  Martin,  16. 
And  only  in  suit  in  which  he  is  appointed. 
Thayer  vs.  Tudor,  2  A.  1010. 

(L)  Who  may  be  curator. 

Attorney  who  repreBents  another  heir  in  settlement  of  suc- 
cession. 

Fly  vs.  Noble,  h7  \.  r,67. 
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(Bi€)    Powers  of  curator, 

1.  He  can : 

Accept  service  of  petition  and  citation. 

Fly  vfl.  Noble,  87  A.  671 ;  Mfllaudon  vs.  Breazley,  2  A.  91«. 

2.  He  can  not: 

(a)  Waive  service  of  citation. 

Hill  vs.  Barlow,  6  B.  142;  Tioknor  vs.  Calhoun,  28  A.  268;  Cormier 
vs.  DeValoourt,  88  A.  1168. 

(b)  Pile  valid  answer  until  cited. 

Cormier  vs.  DeValcoart,  88  A.  1168;  Galoche  vs.  Grivot,  18  A.  481 ; 
Cavaroc  vs.  Foumet,  28  A.  587. 

(c)  Abandon  appeal  or  any  othdr  right. 

Bienvenu  vs.  Insurance   Company,  88  A.  209;    Carpenter  vs. 
Beatty,  12  B.  540. 

(yj   Fee  of  curator. 

In  attachment,  fee  fixed  by  law;   otherwise  fixed  by  court 

contradictorily. 

state  ex  rel.  Board,  etc.,  vs.  Judge,  30  A.  1026;  Bowie  vs.  Davis,  83  A.  349. 

(jOj  Scope  of  Judgment  against  absentee. 

It  affects  only  property  attached. 

Herbert  vs.  Abbott,  39  A.  1X12;  George  vs.  LeGrand,  8  A.  662;  Johnson 
vs.  McKao,  8  A.  301 ;  Page  vs.  Generes,  6  A.  549;  Pagett  vs.  Curtis,  15 
A.  451 ;  O'Hara  vs.  Booth  ft  Connell,  29  A.  821. 

(PJ  Evidence  to  justify  appointment. 

No  affidavit  of  absence  absolutely  required. 

Frost  vs.  McLeod,  19  A.  80;  Monition  of  Hall,  21  A.  692. 

(Q)   Oath. 

1.  Curator  ad  hoc  need  not  take. 

Thayer  vs.  Tudor,  2  A.  1010;  Succession  of  Sadler  vs.  Henderson,  85 
A.  826. 

2.  Tutor  ad  hoc  must  take  oath. 

Killelea  vs.  Barrett,  87  A.  868. 

(Rj    OitaMon  to  curator  ad  hoc. 

i.  Not  necessarily  eo  nomine  when  petition  and  order  show 
capacity. 

Zuberbier  ft  Behan  vs.  Prudhomme,  34  A.  1049.  But  see  Galoche  vs. 
Grivot,  18  A.  481. 

2.  Citation  shouM  be  addressed  to  curator  as  such. 

Monition  of  Hall.  21  A.  698;  13  A.  405. 

(SJ    Time  of  appoirUment. 

Before  or  after  citation. 

GiUis  ft  Ferguson  vs.  Cuuy,  21  A.  462. 
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(T)  When  curator  must  be  an  attorney. 
In  executory  process  under  C.  P.  737. 

Monition  of  Hall,  21  A.  693. 

(UJ  No  distinction  between  curator  ad  hoc  and  attorney  ad  hoc. 
Blenvenu  vs.  Insurance  Co.,  33  A.  209. 

(VJ  Curator  ad  hoc  to  absent  plaintiff  - 

1.  Absent  plaintiff  not  liable  in  damages  for  illegal  suing  out 
of  conservatory  writs  by  curator  ad  hoc. 

Cobb  vs.  Richardson,  30  A.  1231;  Petrle  vs.  Wofford,  8  A.  662. 

2.  Power  of  court  to  appoint. 

Sec  30  A.  27. 

117.  Under-Tutor  as  Defendant — When  the  tutor  of  a 
minor  has  interests  opposed  to  those  of  his  ward,  he  can 
not  sue  him  except  by  making  the  under-tutor  defendant 
in  the  cause. 

See  Urquhart  vs.  Scott,  12  A.  674 ;  Porche  vs.  Ledoux,  12  A.  850. 

ii8.  Suits  Against  Wife — When  one  intends  to  sue  a 
married  woman  for  a  cause  of  action  relative  to  her  own 
separate  interest,  the  suit  must  be  brought  both  against 
her  and  her  husband. 

Should  her  husband  be  absent,  the  plaintiff  must  de- 
mand that  she  be  authorized  by  the  judge  before  whom 
the  suit  is  brought  to  defend  it  alone. 

Nevertheless,  if  she  be  divorced  or  separated  from  her 
husband,  from  bed  and  board,  by  a  judgment  duly  exe- 
cuted, she  may  be  sued  alone  without  the  authorization  of 
her  husband  or  of  the  judge  being  required. 

See  C.  p.  106  and  Annotations;  C.  P.  182;  C.  C.  123. 

(A)  Wife  may  be  sued  alone  without  joinder  or  authorization  of 
husband  in  the  following  cases. 

1.  In  suits  for  collection  of  public  reventfes. 

Roberts  vs.  Zansler,  34  A.  208;  Mrs.  Lavergne  vs.  City,  28  A.  677. 

2.  In  suits  on  mortgage  of  paraphernal  property  executed 
with  authorization  of  husband. 

Stewart  vs.  Boyle,  2;^  A.  83;  Dobard  vs.  Thibaut,  84  A.  1193. 
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(B)   Where  husband  is  necessary  jpirty,  he  must  have  notice  of  all 
proceedings. 

1.  Thus  he  must : 

(a)  Join  his  wife  on  appeal. 

Kray  vs.  Bynuui,  2  A.  879;  Gibson  vs.  Hitchcock,  35  A.  1201. 

fh)  Be  cited  on  appeal. 

I^wreiice  vs.  Bums,  12  A.  844. 

2.  When  husband  must  be  a  party,  no  judgment  against  wife 
until  she  has  been  authorized  by  court  or  her  husband. 

Delacroix  vs.  Hurt,  28  A.  192. 

{OJ  Authorization  of  husband. 

1.  Necessity  of: 

Delacroix  vs.  Hart,  2.1  A.  192;  Blake  vs.  Nelson,  29  A.  251;  Washington 
vs.  Hackett,  19  A.  146. 

Even  when  wife  is  public  merchant. 

Rills  vs.  Hamilton,  15  A.  182;  Schewer  vs.  Klein,  15  A.  303;  Adle 
vs.  Anty,  5  A.  631 ;  Hodrick  vs.  Banister,  10  A.  208. 

2.    Presumption  of:  , 

(a)  When  he  has  been  cited  and  default  is  taken. 

Giluiore  vs.  Gilmore,  9  A.  197;  Zuberbier  &  Behan  vs.  Prud- 
hounne,  34  A.  1049;  Monition  of  Hall,  21  A.  692 ;  Hall  vs.  Carroll. 
10  A.  412. 

(b)  When  wife  appears  as  plaintiff  joining  husband. 

Gilmore  case,  9  A.  197;  Succession  of  Payne,  25  A.  202;  Evans  vs. 
Del/lsle,  24  A.  248;  but  see  Succession  of  Pomeroy,  21  A.  676. 

(c)  Appearance  in  suit  and  active  assistance  to  wife. 

Jordan  vs.  Anderson,  29  A.  749;  Falrex  vs.  Bier,  37  A.  821. 

(d)  Acceptance  of  service  of  petition. 

Splvey  vs.  Wilson,  31  A.  663. 
fZ})   Authorization  by  court. 

1.  Necessity.     Indispensable  where  husband  refuses. 

24  A.  172. 

2.  Validity.     Not  valid  where  husband  does  not  refuse  and  is 
not  absent. 

Delacroix  vs.  Hart,  24  A.  141.  Saunders  vs.  Burns,  38  A.  369. 
•£7^   Refusal  of  husband  presumed. 

presumed  refusal  of    husband  results   where  wife   appears 
without  his  authorization. 
Jamieson  vs.  Barrow,  24  A.  172. 
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119.  Suits  Against  Corporations — Suits  against  corpora- 
tions, corporate  bodies,  or  chartered  companies,  must  be 
brought  against  them  under  their  legal  titles. 

C.  p.  112, 198. 

An  organized  department  of  a  university  may  be  sued, 
stone  vs.  Medical  Faculty,  28  A.  104. 

120.  Making  Heirs  Parties — If  one  against  whom  there 
was  a  cause  of  action  die,  leaving  one  heir  only,  the  suit 
shall  be  carried  on  against  such  heir  as  it  would  have 
been  against  the  deceased. 

If  the  suit  had  already  been  brought  against  the 
deceased,  and  he  had  not  answered,  it  shall  notbe  inter- 
rupted, but  shall  be  continued  against  the  heir  by  a  mere 
citation  or  notice,  served  on  him  to  that  effect,  within  the 
delay  for  original  citations,  according  as  the  distance  may 
be  from  his  domicile  to  the  court  where  the  action  has 
been  brought.  If,  on  the  contrary,  the  deceased  have 
two  or  more  heirs,  the  plaintiff  may  proceed  personally 
against  each  of  them  for  the  share  which  he  inherits,  if 
that  share  be  sufficiently  known  and  ascertained  by  an 
inventory  or  partition ;  otherwise  they  can  only  be  sued, 
each  for  a  virile  portion,  that  is  to  say,  for  an  equal  part 
of  the  debt,  dividing  it  into  as  many  parts  as  there  are 
heirs. 

If  the  suit  had  been  already  commenced  against  the 
deceased,  it  shall  be  continued  against  his  several  heirs  by 
citing  each  of  them  separately  as  if  there  was  only  one, 
but  judgment  can  only  be  given  personally  against  each 
for  his  hereditary  share,  or  virile  portion,  as  above  pro- 
vided. 

Suits  Against  Curators  ^nd  Other  Administrators — 
All  suits  brought  against  curators  and  other  administra- 
tors, during  the  time  of  their  administration,  shall,  after 
the  expiration  of  their  time,  and  eveh  after  they  have  ren- 
dered their  accounts  to  the  heirs,  be  continued  and  tried 
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without  any  additional  formality,  except  that  of  making 
the  heirs  parties,  which  sh^U  be  ordered  by  the  court  on 
motion  of  any  one  of  the  parties,  or  on  application  of  such 
heirs  themselves. 

!h  tt  Borbridge  vs.  Chinn,  34  A.  681 ;  R.  S.  1104, 14€2,  8694 ;  0.  P.  21, 861, 118 ;  0.  C. 
lUUU,  1436, 1427. 

1.  No  judgment  against  dead  man  eo  nomine. 

Succession  of  Pickett  ys.  Pickett,  41  A  882;  Staokhouse  T8.  Zantz,  41 
A.  416-418;  Montgomery  ts.  Savryer,  100  U.  S.  571;  MyersYS.Brigham, 
38  A.  1015;  Surgi  vs.  Colmer,  22  A.  28;  Railroad  Company  vs.  Bos- 
worth,  8  A.  80;  Norton  vs.  Jamison,  28  A.  102. 

2.  Will  be  remanded  to  have  parties  made. 

Bates  vs.  Weathersby,  2  A.  484. 

3.  N<^>  curator  ad  hoc  appointed  to  represent  plaintiff. 

Bussy  A  Co.  vs.  Nelson,  80  A.  27;  but  see  30  A.  1281 ;  8  A.  562. 

4.  Deceased  defendant's  heirs  must  be  made  parties  in  the 
court  where  suit  was  filed. 

Bussy  A  Co.  vs.  Nelson,  80  A.  27. 

5.  There  is  no  necessity  for  answer  or  default  by  and  against 
legal  representatives  where  deceased  had  answered. 

McCloskey,  Bigley  A  Co.  vs.  Wingfleld  A  Bridges,  82  A.  44;  Bedford  vs. 
Shelton,  18  A.  40. 

Aliter  where  no  answer  has  been  filed. 

Bank  vs.  Cboppin,  44  A.  170. 

6.  Administrator  will  not  be  appointed  until  proceedings  put- 
ting heirs  in  possession  are  rescinded. 

Beauregard  vs.  Lampton,  88  A.  827. 

7.  Service  of  citation  alone  on  heirs  or  administrator  without 
petition  sufficient. 

Howard  vs.  Copley,  10  A.  505;  Smith  vs.  Nicholson,  6  A.  705. 

8.  After  dissolution  of  corporation  liquidators  or  commission- 
ers or  stockholders  should  be  made  parties. 

Mussbn  vs.  Richardson,  11 B.  87. 

121.  Hypothecary  Action  Against  Heir — The  hypothe- 
cary creditors  of  a  person  deceased  have,  besides  their 
action  against  each  of  his  heirs,  as  provided  in  the  preced- 
ing article,  an  hypothecary  action  against  such  of  the 
heirs  who  have  possession  of  some  property  subject  to 
their  hypothecation. 
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This  action  lies  for  the  whole  amount  of  the  debt, 
whether  the  heir  thus  sued  possesses  the  whole  or  only  a 
part  of  the  hypothecated  property;  he  has,  however,  his 
recourse  against  his  co-heirs  for  the  share  which  they  are 
bound  to  contribute  towards  the  payment  of  the  debt. 

The  heir  against  whom  the  hypothecary  action  is  insti- 
tuted, may  be  discharged  by  relinquishing  such  hypothe- 
cated property  as  may  have  fallen  to  his  share,  if  there  has 
been  a  partition,  or  his  undivided  share  of  such  property, 
if  the  property  has  not  been  divided. 

Some  Heirs  Present  or  Represented — But  this  relin- 
quishment shall  not  free  the  heir  frotn  his  liability  to  the 
personal  action  in  case  the  creditor  should  prefer  to  pro- 
ceed  against  him  directly  rather  than  to  resort  to  the 
hypothecary  action,  or  in  case  the  proceeds  of  the  sale  of 
the  hypothecated  property  should  be  insufficient  to  dis- 
charge the  debt. 

C.  p.  65,  66,  67. 

122.  Suits  Against  Curators  of  Vacant  kstates — All 
kinds  of  actions  may  be  brought  against  vacant  succes- 
sions, when  all  the  heirs  are  absent  and  not  represented 
in  the  State,  provided  they  be  instituted  against  the  cura- 
tor appointed  to  administer  the  succession. 

The  judgments  rendered  against  the  curator  are  as  valid 
and  efficacious  as  if  they  had  been  rendered  against  the 
heirs  themselves. 

But  if  some  of  the  heirs  of  the  deceased  are  present 
or  represented  in  the  State,  the  suit  must  be  brought 
against  the  heirs  present  or  represented  as  well  as  against 
the  curator  of  those  who  are  absent. 

C.  p.  Ill;  C.C.  1155;  51. 

Suit  to  revive  a  judgment  against  deceased  defendant  may  be 
brought  against  legal  representative,  whether  executor, 
administrator,  curator  or  heir. 

Boal  vs.  Succession  of  Elder.  'M  A.  um\  West  vs.  DaTis,  34  A.  858. 
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123.  Strits  Against  Testamentary  Executors  Alone  or 
with  Heirs — Testamentary   executors  may   appear,  and 
defend  all  the  actions  brought  against  the  succession  they 
administer,  when  none  of  the  heirs  are  present  or  repre- 
sented in  the  State ;  but  if  all  the  heirs,  or  any  one  of 
them,  be  present  or  represented,  none  butgersoijal  actions 
can^e^j;Qught_  againstthe  t(^stainentary.  executor  alone. 
AlTreal  actions,    such   as  those  of  revendication,    and 
the  like,  must  be  brought  both  against  the  testamentary 
executor  and  the  heirs  present  or  represented. 

C.  C.  1282, 1323, 1676, 1113;  C.  P.  44,  111 ;  see  Bird  V8.  Generes,  30  A.  676. 

W  Tegtamentary  executora  may  sue. 
To  preserve  property  in  any  parish. 

Cok'inan  ts.  Baker,  24  A.  624. 

(B)  Executor  must  join  heirs  in  all  suits. 

1.  To  recover  property  standing  in  another's  name  under 
simulation. 

Guilbeau  vs.  Thibodeaux,  30  A.  1099. 

2.  Real  action. 

Cronan  vs.  Executors,  9  A.  302;  Bird  vs.  Generes,  34  A.  822. 

(C)  Art,  123  applies  to  executors  alone.     Administrators  may  sue 
or  he  sued  aUme  in  all  species  of  actions. 

Woodward  vs.  Thomas,  38  A.  239. 
But  see  contra. 

LeDoux  vs.  Burton,  .30  A.  576. 

(D)  Heir$  sue  alone  where  executor  is  functus  officio, 
GIddens  vs.  Motley.  37  A.  417. 

(E)  Heirs  should  be  made  parties. 
With  administrator  when  he — 

(a)  Is  sued  to  recover    movable    property  in  his  pos- 
session. 

Scott  vs.  Key.  9  A.  213. 

(h)  Sues  to  set  aside  sale  by  decedent  on  ground  of 
simulation. 

Succession  of  Weigle.  18  A.  49. 

(F)  Heirs  need  not  be  joined. 

In  suit  by  widow  of  one  heir  claiming  usufruct* 

Benegro  vs.  Dencgre,  83  A.  699. 
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(O)  Word  "  heir^^  here  means  heir  of  the  blood — legal  heirs  but  not 
universal  successors  of  deceased. 
Smith  vs.  Sinnot,  44  A  68. 

(H)  Suit  against  the  State. 

1.  State  can  not  be  sued  without  her  consent. 

Louisiana  vs.  Jumel»  107  U.  S.  712. 

2.  State,  is  not  sued  in. 

(a)  Mandamus  on  State  Treasuer  to  pay  warrants, 
state  ex  rel.  Newman,  vs.  Burke,  35  A.  18S. 

(b)  Injunction  against  Treasurer  to  prevent  diverting  of 
funds. 

Osborne  vs.  Bank  of  U.  S.,  9  Wheat.  738-842;  Davis  vs.  Gray,  16 
Wall.  203. 

(c)  Mandamus  to  Register  of  Land  Office. 

state  ex  rel.  McBnery  vs.  Nicholls,  42  A.  209. 

(d)  Suit  to  annul  tax  title  or  reduce  assessment. 

Palmer  vs.  Board  of  Assessors,  42  A.  1122;  Bank  vs.  Lannes,  90 
A.  871. 

(e)  Suits  against  Board  of  Liquidation  to  enforce  specific^ 
ministerial  duties  by  it. 

See  Post  ''Mandamus.*' 
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PART  II. 


CoHTflmiNG  Roles  to  be  Observed  in  the  Prosecution 
OF  Civil  Actions. 


TITLE  1. 


V  'PROCEEDINGS  TO  BE  OBSERVED  IN  THE  PROSECUTION  OFX?^^   '^^^ 
^^"^   ,    ACTIONS  BEFORE  COURTS  OF  ORIQINAL  JURISDICTION.     ^UOa^  ^'  "^     ' 

/       124.  Rules  in  this  Title  Apply  to  District  Courts'^  J  '     '  ' 
^y — ^The  rules  of  proceedings,  contained  in  the  present  /  ■'  '   •  '        '  ~ 
^^e,  relate  only  to  the  district  and  parish  courts  of  the  /  ^ '  ~  '  /  >^' 
State,  when  in  the  exercise  of  their  ordinary  jurisdiction,  f^^  ^  ^^ ' 

Special  rules  are  hereafter  established  for  courts  of  pro-^^f  i  v^  >  -  /    ' 
*^ate  and  justices  of  the  peace.  ^^Jt  /  7  /  -  /  j>  a.  -  ;v 

0.  p.  921,  lOei ;  see  State  ex  rel.  Northeustem  B.  B.  Oo.  T8.  Justice,  89  A.  990.     /  V  /  -  /  ^  ?  -  • 

CHAPTER  I. 

OF   COURTS   OF   ORIGINAL  JURISDICTION   AND 
THEIR    POWERS. 

12$,  Territorial  Limits — The  limits  of  the  territorial 
jurisdiction  of  the  several  district  and  parish  courts  in  this 
State  are  established  by  special  statutes. 

126.  Jurisdiction  of  Old  District  Courts — The  original 
prisdiction  of  the  district  courts  extends  to  all  civil  cases, , 
^n  the  amount  in  dispute  exceeds  five  hundred  dollars, 
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exclusive  of  interest;  and  appellate  jurisdiction  in  civil 
ordinary  suits,  when  the  amount  in  dispute  exceeds  one 
hundred  dollars,  exclusive  of  interest.  In  the  parish  of 
Orleans  the  district  courts  have  the  following  jurisdiction: 

The  First,  exclusive  criminal  jurisdiction ;  the  Second, 
exclusive  probate  jurisdiction ;  the  Third,  exclusive  juris- 
diction of  appeals  from  the  justices  of  the  peace,  and  ta 
restrain  and  enjoin  seizures  made  under  orders  issued  by 
justices  of  the  peace  for  said  parish,  whether  the  same  be 
made  under  mesne  process  or  execution,  when  the  value 
of  the  property  seized  exceeds  one  hundred  dollars.  It 
has  equal  and  concurrent  jurisdiction  with  the  Fourth,. 
Fifth,  Sixth  and  Seventh  District  Courts  of  the  parish  of 
Orleans  in  all  suits,  matters  and  proceedings,  in  which  a 
judgment  in  money  is  not  demanded,  and  to  try  all  cases 
of  interdiction,  and  suits  for  separation  from  bed  and  board 
or  divorce,  and  act  in  cases  of  emancipation  of  minors, 
when  it  has  jurisdiction  of  the  person.  The  Fourth,  Fifth, 
Sixth  and  Seventh  District  Courts  have  exclusive  jurisdic- 
tion  in  all  civil  cases,  except  probate,  when  the  sum  in  con- 
test is  above  one  hundred  dollars,  exclusive  of  interest; 
and  concurrent  jurisdiction  with  the  Third  District  Court, 
in  all  cases  of  interdiction,  and  suits  for  separation  from 
bed  and  board  or  divorce,  and  act  in  cases  of  emancipa- 
tion of  minors,  when  they  have  jurisdiction  of  the  person. 

The  judgments  of  district  courts  are  final  in  all  causes  on 
appeal  from  the  parish  courts.  In  all  causes  of  which 
they  have  original  jurisdiction  an  appeal  lies  from  their 
judgment.  In  the  parish  of  Orleans  the  judgments  of  the 
district  courts  are  final  in  all  causes,  where  the  sum  in 
dispute  does  not  exceed  five  hundred  dollars. 

An  appeal  lies  directly  to  the  Supreme  Court  in  all  cases 
in  which  the  constitutionality  or  legality  of  any  tax,  toll 
or  impost  of  any  kind  or  nature  whatsoever,  or  any  fine, 
forfeiture  or  penalty,  imposed  by  a  municipal  corporation, 
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shall  be  in  contestation,  whatever  may  be  the  amount 
thereof. 

Conflict  of  Privilege  Resulting  from  Writs  in  Several 
Suits — Whenever  a  conflict  of  privileges  arises  between 
different  creditors,  all  the  suits  and  claims  shall  be  trans^ 
ferred  to  the  court,  by  whose  mandate  the  property  on 
which  the  privilege  or  right  of  mortgage  is  to  be  exercised,, 
was  first  served  on  mesne  process,  or  definitive  execution; 
and  said  court  shall  proceed  to  class  said  privileges  and 
rights  of  mortgage  according  to  their  rank  and  dignity, 
in  a  summary  manner,  after  notifying  all  parties  interested. 

The  district  judges  of  the  several  districts  shall,  in  the 
absence  of  the  parish  judges  from  their  respective 
parishes,  or  where  the  parish  judge  is  interested,  or  fron* 
any  cause  can  not  act,  grant  all  orders  of  any  kind  in  the 
parish  court,  which  might  be  granted  by  the  parish  judge 
if  not  absent  or  recused,  which  absence  or  recusation 
must  be  made  to  appear  by  the  affidavit  of  the  party,  or 
his  attorney,  who  applies  for  such  order. 

R.  S.  29(0;  C.  C.  127 ;  C.  P.  130, 922,  924,  983,  208. 

1.  As  to  jurisdiction  of  old  courts  before  Constitution  of  ISTO* 
went  into  effect. 

SeeSaccessionof  Heavia,  28  A.  779;  Daigle  ts.  LIrette,  23  A.  34;  State 
ex  rel.  Pontchartrafn  R.  B.  Co.  V8.  Judge,  22  A.  665;  Lord  Cecil  vs. 
Board  of  Liquidation,  30  A.  H6 ;  Sexton  vs.  Sullivan,  30  A.  342 ;  Decklar 
vs.  Frankenberger,  30  A.  410;  42  A.  HI. 

2.  Accrued  interest  before  suing  considered  in  determining 
jurisdictional  amount. 

Bloom  vs.  Kern,  30  A.  1263;  Allter  under  Constitution,  1879. 

3.  Civfl  District  Court  and  district  courts  in  parishes  have 
jurisdiction  for  interdiction  of  habitual  drunkard. 

Act  100  of  1890. 

4.  Magistrate  courts  have  power  to  enforce  road  duty  (Act 
112  of  1880). 

5.  Courts  have  no  jurisdiction  to  determine  election  contests 
unless  expressly  granted  by  law.  Hence  no  jurisdiction  to 
determine  contest  for  parish  seat. 

State  vs.  Judge,  13  A.  89;  State  ex  rel.  Woodruff  vs.  Police  Jury,  41  A. 
849;  Bonner  vs.  Lynch,  25  A.  267 ;  Construction  Co.  vs.  Police  Jury^ 
44  A.  868. 
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6.  First  court  acquiring  possession. 

In  attachments,  first  court  seizing  acquires  jurisdiction 
over  property. 

Kahn  A  Bigart  vs.  SIpill,  86  A.  1041. 

7.  District  courts  as  courts  of  general  jurisdiction  have  juris- 
diction where  valuable  rights  not  susceptible  of  pecuniary 
valuation,  such  as  right  to  vote,  are  involved. 

Mayor  and  Council  of  DonaldBonville  vs.  Judge,  36  A.  637. 

8.  Or  where  claim  is  made  for  public  records. 

state  ex  rel.  Garland  ts.  Theard,  46  A.  — . 

127.  Parish  Courts — The  parish  courts  have  exclusive, 
original  jurisdiction  in  ordinary  suits,  in  all  cases  when 
the  amount  in  dispute  exceeds  one  hundred  dollars  and 
does  not  exceed  five  hundred  dollars;  subject  to  an 
appeal  to  the  District  Court  in  all  cases  where  the  amount 
in  contestation  exceeds  one  hundred  dollars,  exclusive  of 
interest. 

In  all  probate  matters,  when  the  amount  in  dispute 
shall  exceed  five  hundred  dollars,  exclusive  of  interest, 
the  appeal  shall  be  directly  from  the  parish  to  the  Supreme 
Court. 

The  parish  courts  throughout  the  State,  except  the 
parish  of  Orleans,  shall  have  exclusive  jurisdiction  in  all 
cases  of  adoption  of  children. 

They  have  concurrent  jurisdiction  with  justices  of  the 
peace,  in  all  cases  when  the  amount  in  controversy  is 
more  than  twenty-five  dollars,  exclusive  of  interest. 

All  successions  shall  be  opened  and  settled  in  the  par- 
ish courts,  and  all  suits,  in  which  a  succession  is  either 
plaintiff  or  defendant,  shall  be  brought  in  the  parish 
courts  when  the  amount  involved  does  not  exceed  five 
hundred  dollars. 

In  criminal  matters  they  shall  have  jurisdiction  in  all 
cases  when  the  penalty  is  not  necessarily  imprisonment  at 
hard  labor  or  death,  and  when  the  accused  shall  waive 
trial  by  jury. 

0.  p.  921. 
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128.  Parish  Courts — Parish  courts  have  jurisdiction 
over  the  several  matters  provided  for  and  embraced  ii> 
title  No.  three,  book  one,  of  the  Civil  Code,  in  relation 
to  absentees;  and  in  title  eight,  book  one,  of  the  Civil 
Code,  which  treats  of  minors,  of  their  tutorship,  curator- 
ship  and  emancipation;  and  in  title  nine,  book  one,  of  the 
Civil  Code,  which  treats  of  persons  insane,  idiots,  and 
other  persons  incapable  of  administering  their  estate ;  and 
of  all  the  matters  provided  for  and  embraced  in  title  three, 
part  second,  of  this  code,  which  treats  of  proceedings  in 
courts  of  probate. 

They  have  jurisdiction  in  suits  for  separation  from  bed 
and  board,  and  divorce,  where  there  is  no  moneyed  de- 
mand, exceeding  five  hundred  dollars,  set  up  by  the 
plaintiff,  and  in  suits  for  interdiction,  and  may  act  in  the 
emancipation  of  minors. 

The  parish  judge  of  any  parish  shall,  in  the  absence  of 
the  parish  judge  of  an  adjoining  parish,  or  of  the  district 
judge  from  his  several  parishes,  or  when  said  judges  are 
interested,  or  are  from  any  cause  recused  or  can  not 
act,  grant  orders  of  every  kind,  in  any  sort  of  cases  in  said 
courts,  which  might  have  been  granted  by  said  judges 
themselves,  if  not  absent  or  recused,  which  absence  ot 
recusation  must  be  made  to  appear  by  the  affidavit  of  the 
party  or  his  attorney,  who  applies  for  such  order. 

B.  S.  194»,  2024,  2027. 

129.  Territorial  Jurisdiction — District  and  parish  courts 
have  no  jurisdiction,  when  actions  are  brought  against 
presons  residing  in  the  State,  out  of  the  limit  of  their 
respective  jurisdiction,  except  in  the  cases  expressed  in 
this  code. 

R.  S.  51». 

1.  Courts  can  not  issae  process  outside  of  territorial  sov- 
ereignty. 

Interdiction  of  Dumaa,  32  A.  679. 
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2.  Defendant  mus^  be  sued  at  domicile,  thongh  privilege  on 
his  property  in  other  parish  be  demanded. 

Hollander  tb.  Nicholas,  3  R.  7. 
8.  Soit  filed  in  one  parish  may  by  consent  of  parties  be  tried 
in  another  by  court  competent  ratione  materUe,     Declara- 
tions of  domicile  estop  party. 

Stackhouse  ts.  Zuntz,  36  A.  529,  overruling  previous  decisions;  Bank 
vs.  King.  3  B  243. 

4.  Surety  on  attachment  bond  may  be  proceeded  against  in 
court  where  original  suit  is  pending. 

Wallace  vs.  Glover,  3  R  411.  / 

5.  So  also  as  to  administarator  before  court  appointing  him. 

Galller  vs.  Walsh,  1  K.  226. 

6.  So  also  syndic. 

Rodriguez  vs.  Dubertrand,  1 R.  535. 

7.  Judge  of  adjoining  district  called  in  to  replace  a  recused 
judge  can  not  in  his  own  judicial  district  perform  any  act  in 
the  cause. 

Halphln  vs.  Guilbeau,  38  A.  724. 

130.  Judges  Have  Necessary  PoWers  Without  Special 
Grant — All  judges  possess  the  powers  necessary  for  the 
exercise  of  their  respective  jurisdictions,  though  the  same 
be  not  expressly  given  by  law. 

C.P.877;  C.  C.  21. 

{A)  Ckmrts  possess  powers  necessary  to  exercise  conferred  juris- 
diction. 
Thus  they  may — 

1.  Appoint  receiver  to  a  partnership* 

Gridley  vs.  Conner,  2  A,  88. 

2.  Make  proper  parties. 

Canal  Company  vs.  City,  86  A.  70. 

3.  Issue  preliminary  writs. 

state  ex  rel.  Behan  vs.  Judges,  35  A.  1077. 

4.  Send  transcript  to  lower  clerk  to  be  corrected* 

Tronstine  vs.  Ware,  38  A.  779. 

6.  Compel  parish  treasurer  to  pay  fee  of  expert  witness. 
Dardenne  vs.  Judge,  33  A.  1357. 

6.  Issue  fi.  /a.  by  Supreme  Court  to  execute  a  judgment  in 
any  matter  in  which  original  jurisdiction  is  conferred. 

Lazarus  vs.  McQuirk,  42  A.  196. 

86 


CouBTS  OF  Original  Jukisdiction.  131 

7.  Appoint  auctioneer  to  complete  sale  after  death  of  first 
auctioneer  dying  after  adjudication. 

Covas  vs.  Bertoulin,  45  A.  160. 
(B)  When  without  jurisdiction,  however ,  court  can  only  dismiss. 
Succession  of  Hoover  vo.  York,  30  A.  763. 

L 

M-  131.  Contempt  of  Court — The  judges  of  the  Supreme^ 
District  and  Parish  Courts,  have  the  power  to  punish  all 
contempts  of  their  authority  by  fine  not  exceeding  fifty 
dollars,  and  imprisonment  for  a  period  not  exceeding  ten 
days,  for  each  offence  of  that  kind. 

Constitution,  Art.  166. 

(A)  It  is  no  contempt  of  court, 

1.  That  a  witness  testify  falsely. 

State  ex  rel.  Kane  vs.  Judge,  87  A.  401. 

2.  That  one  should  do  any  act,  even  when  illegal  in  itself,, 
prohibited  by  injunction  not  directed  to  him. 

Barthe  vs.  Larquie,  42  A.  131. 

8.  That  an  act  is  done  in  violation  of  injunction,  when  injunc- 
tion is  null  and  void. 

State  ex  rel.  Llversey  vs.  Judge,  34  A.  741 ;  see  squarely  contra  State 
ex  rel.  Follet  vs.  Rightor,  32  A.  1186. 

4.  That  an  injunction  issues  staying  execution  of  judgment  of 
Supreme  Court  on  ground  arising  since  its  rendition. 
Villavaso  vs.  Walker,  24  A.  218. 

AliteTy  when  issued  on  grounds  already  determined. 
Bovee  vs.  Herron,  24  A.  623. 
6.  That  party  to  suit  fail  to  produce  documents  called  for 
under  subpoena ;  penalty  is  by  taking  for  confessed. 
Ins.  Co.  vs.  Purcell,  25  A.  283. 

(B)  It  is  contempt  of  court  by  an  attorney, 

1.  To  assault  a  judge  even  during  recess. 

State  vs.  Garland,  25  A.  533. 

2.  To  file  an  answer  justifying  the  assault. 

Id. 

8.  To  file  insulting  brief. 

state  vs.  Grailhe,  1  A.  190;  State  vs.  Keen,  111^  600;  State  vs.  Soule,  » 
R.500. 

(C)  When  contempt  is  not  in  faciem  curiw,  a  rule  on  offending  party 
necessary,     Aliter  when  contempt  is  in  faciem  curice. 

State  ex  reL  DeBuys  vs.  Judge,  82  A.  1261;  State  vs.  Sonl6,  8  R.  5oO. 

Governor  may  pardon  contempt  of  court. 

Sute  ex  rel.  Van  Orden  vs.  Civil  Sheriff,  24  A.  121. 

87 


^ 


132-133  Courts  op  Original  Jurisdiction. 

(D)  Juitgments  of  contempt  of  court  are  unappealable, 
state  ex  rel.  Farmer  vs.  Judge,  31  A.  118;  Barthet  ts.  Judge,  40  A.  434 ;  K  ier* 

nan  A  Waters  tb.  Judge,  41  A.  814;  State  vs.  Civil  Sheriff,  32  A.  1225 ;  State 
vs.  Wood,  80  A.  672. 

(E)  Where  court  has  no  JurUdiction  to  make  the  order  for  contempt y 
proceedings  will  be  set  aMde  on  certiorari. 

Id. ;  state  ex  rel.  Liversey  vs.  Judge,  84  A.  741;  State  er  rel.  Hero  vs.  Judge, 
36  A.  352;  State  ex  rel.  DeBuya  vs.  Judge,  32  A.  1268. 

(F)  And  by  Tiabeaa  corpus  in  appealable  oase^  only. 
O'Malley  vs.  Houston,  35  A.  1195;  Brown  vs.  Houston,  35  A.  1194;  State  ex 

rel.  Van  Orden  vs.  Sheriff,  24  A.  120. 

(O)  Amendatory  legislation: 

Act  190  of  1894  invests  judges  of  Supreme  .Court,  district 
courts  and  courts  of  appeal  with  power  to  punish  for  con- 
tempt by  fine  of  $50  or  imprisonment  not  exceeding  ten 
days ;  provided  that  no  publication  out  of  court  shall  be 
construed  to  be  a  contempt. 

132.  Contempt  by  Attorneys — Attorneys  and  advo- 
cates, when  guilty  of  contempt  of  the  courts  before  which 

/.  r.    Ihey  plead,  are  subject   to   punishment,  pursuant  to  the 

/         provisions  of  special  laws. 

\^tf\  Fines — When  a  fine  is  imposed  for  any  cause,  the  clerk 
and  sheriff,  or  coroner  and  marshal,  as  the  case  may  be, 
shall  be  responsible  for  the  faithful  performance  of  their 
duty  in  the  collection  of  the  same,  pursuant  to  the  provi- 
sions of  special  laws;  provided  that  no  fine  shall  be  im- 
posed without  a  rule  on  the  party  to  show  cause,  unless 
the  circumstances  of  the  case  should  in  the  discretion  of 
the  court  require  ho  delay. 

B.  S.  124, 125. 

Any  two  members  of  the  bar  may  rule  dishonest  attorney  to   show 
cau«e  why  he  should  not  be  proceeded  against  criminally. 
state  T8.  Judge,  8  R.  416. 

133.  Power  to  Fine  Court  Officers  and  Jurymen — 

Courts  of  original  jurisdiction  may  fine  the  officers  and 
jurymen  attached  to  their  courts,  when  they  fail  to  attend, 
or  neglect  their  duty.  In  the  case  of  jurymen  the  fine 
shall  not  exceed  fifteen  dollars  for  each  offence. 

But  sheriffs  and  their  deputies,  coroners  and  constables, 
failing,  neglecting,  or  refusing  to  execute  or  serve  any 
order  or  writ  emanating  from,  or  in  the  name  of  any 
court,  may,  in  the  cases  provided  for  by  special  laws,  be 
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fined,  at  the  discretion  of  the  judge,  in  a  sum  not  exceed- 
ing five  hundred  dollars  for  each  offense  and  imprison- 
ment in  the  common  jail  not  exceeding  thirty  days,  and 
suspended  from  the  execution  of  their  offices;  and 
clerks  or  their  deputies,  on  their  failure,  refusal  or  neglect 
to  execute  or  obey  any  legal  order  of  the  judge,  may  be 
fined  in  a  sum  not  exceeding  one  hundred  dollars,  and 
imprisoned  in  the  parish  jail  not  exceeding  ten  days. 

134.  Subpoena  and  Attachment  of  Witness — Those 
courts  may  enforce  the  personal  attendance  of  witnesses 
before  them,  by  having  them  properly  summoned  for  that 
purpose,  provided  they  reside  in  the  parish  where  the 
court  is  held. 

Payment  of  Witness — ^Any  witness  who  may  have  been 
summoned  to  attend  any  of  the  courts,  to  testify  in  a  civil 
case,  and  shall  have  attended,  claimed  and  received  a 
certificate  therefor,  shall  not  again  be  compelled  to  obey 
any  summons  for  attending  said  court  in  said  case  at  a 
subsequent  term,  until  he  be  paid  by  the  party  by  whom 
he  was  summoned, 
a  p.  471. 

1.  Physicians  living  more  than  ten  miles  from  court  can  not 
be  compelled  to  attend  when  lives  of  patients  are  in  danger. 

Art.  103  of  1887. 

2.  Witnesses  attending  one  term  can  not  be  compelled  to 
attend  subsequent  one  unless  fees  are  paid  on  their  demand 
thirty  days  before  such  subsequent  term. 

Act.  28  of  1882. 

iJS-  Attachment  and  Fine  of  Witnesses — If  a  witness 
who  has  been  duly  summoned  in  a  suit,  fail  to  appear  per- 
sonally, the  court  may  order,  at  the  request  of  either  of  the 
parties,  that  he  be  brought  by  attachment  before  them ; 
and  if  he   does   not  show  good   cause  for  not  having 
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obeyed  the  summons,  the  court  may  fineliim  in  a  sum  not 
exceeding  one  hundred  dollars. 

C.  p.  180,  481,  471. 

No  attachment  when  no  personal  service  on  such  witness. 

state  vs.  Allemand,  25  A.  525. 

136.  When  Witness  Refuses  to  Answer — If  a  witness 
summoned  in  a  cause  refuse  to  answer  any  questions  put 
to  him,  except  such  as  might  lead  him  to  accuse  himself 
of  some  crime,  the  court  may  fine  such  witness  in  a  sum 
not  exceeding  two  hundred  and  fifty  dollars,  and  imprison 
him  for  a  term  not  exceeding  thirty  days. 

0'  p.  849;  Const.,  Art.  6. 

Oonrt  may  fine  witness  for  not  answering,  but  not  for  answer- 
ing falsely. 

state  ex  rel.  Cane  vs.  Judge,  37  A.  401. 

137.  Damages  for  Refusal — The  party  aggrieved  by 
the  refusal  of  a  witness  to  answer  the  questions  put  to 
him  has,  besides,  his  action  of  damages  for  the  loss  he 
may  have  sustained  through  his  refusal. 

C.  C.  2815. 

Testimony  of  a  witness  is  privileged  and  not  basis  of  action 
for  damages. 

Gardemal  ys.  Mo  Williams,  43A.  454;  Terry  ya.  Fellows  et  al.,  21  A.  875. 

138.  Commission  to  Take  Testimony — Courts  may,  at 
the  request  of  the  parties,  address  commissions  to  judges 
of  other  courts,  justices  of  the  peace,  or  other  persons,  to 
take  the  deposition  of  witnesses,  or  the  answers  to  the  in- 
terrogatories of  the  parties  residing  out  of  the  parish  where 
such  courts  are  held,  and  even  of  witnesses  residing  with- 
in the  parish,  when  they  are  old  and  infirm  or  expected  to 
leave  the  State.  The  formalities  to  be  observed  in  such 
cases  are  hereafter  provided. 

0.  p.  425,  430,  486,  439,  440,  467 ;  &.  S.  618. 

139.  Subpoena  Duces  Tecum  on  Party — Courts  may 
likewise,  at  the  request  of  either  of  the  parties,  order  that 
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the  other  shall  bring  into  court  the  object  in  dispute,  of 
which  he  is  in  possession,  if  it  be  such  movable  property 
as  can  be  produced,  in  order  it  may  be  shown  by  testi- 
mony that  it  is  in  reality  the  object  claimed;  and  if  the 
party  refuse  to  comply  with  the  order,  that  refusal  shall 
be  considered  as  full  proof  of  the  identity  of  the  object. 

C.  p.  473,  474. 

140.  Subpcena  for  Production  of  Books,  Papers,  etc.y^^"^'  ^  ^  V 
in  Possession  of  Other  Party — Courts  may  also,  at  the^  fO-i^^f  L* 
request  of  one  of  the  parties,  decree  that  the  other  party   ^^^'  (i^¥, 
bring  into  court,  the  books,  papers,  and  other  documents 
which  are  in  his  possession,  and  whi6h  are  material  in  the 
cause,  provided  the  party  requesting  their  production  de- 
clares in  writing  and  on  oath,  what  are  the  facts  he  intends 
to  establish  by  such  books,  papers  or  other  documents; 
and  on  the  refusal  of  the  party  thus  called  upon  to  comply 
with  the  order  of  the  court,  the  facts  stated  and  sworn  to 
shall  be  considered  as  having  been  confessed,  unless  sat- 
isfactory evidence  be  shown  of  the  impossibility  of  pro- 
ducing such  documents, 
c.  p.  473. 

(A)  Subpcma  duces  tecum: 

1.  Notice.  Ten  days  not  necesiarily  required;  reasonable 
time  in  discretion  of  court  allowed. 

Murison  yb.  Butler,  18  A.  299;  Godel  vs.  McLanahan,  2  N.  S.  i3. 

2.  Return  day.     Rests  entirely  in  discretion  of  court. 

Murison  vs.  Butler,  18  A.  299,  800. 

3.  Territorial  limit.  Writ  will  not  issue  to  party  residing  out 
of  parish. 

Murison  vs.  Butler,  18  A.  801. 

Bat  books,  etc.,  may  be  examined  under  a  commission. 

Id. ;  Ludding  vs.  Fullson,  4  A.  534;  Cooper  vs.  Polk,  2  A.  158;  Cain 
vs.  PuUen  34A.6U. 

4.  Oath.  Facts  expected  to  be  proved  must  be  specifically 
sworn  to ;  else  will  not  be  taken  for  confessed  on  failure  to 
comply. 

Mills  vs  Fellows,  80  A.  824. 
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5.  Taking  pro  confessis.  Penalty  for  failing  to  comply  with 
order  when  directed  to  a  party  to  suit;  but  when  directed  to 
third  person,  penalty  is  contempt. 

Ins.  Co.  YS.  Paroell,  26  A.  283. 

6.  SubpoBna  on  attorney.  Attorney  may  be  subpoBnaed  to 
produce  papers  in  his  possession. 

Travis  ys.  January,  3  B.  227. 

141.  SubpcBiiafor  Production  of  Papers,  etc  in  Posses- 
sion of  Third  Person — Courts  may  also,  at  the  request  of 
either  of  the  parties  in  a  suit,  order  a  third  person,  having 
in  his  possession  papers,  titles,  acts,  or  documents,  which 
may  be  important  in  the  decision  of  a  cause,  to  bring 
them  into  court  on  the  day  fixed  for  the  trial. 

See  Cooper  ys.  Polk,  2  A.  159;  C.  P.  444,  476, 917, 919. 

142.  Notaries  Not  Bound  to  Produce  Original  Acts — 

Nevertheless,  notaries  are  not  bound  to  produce  the 
record  of  acts  passed  before  them,  of  which  authentic 
copies  may  be  obtained,  except  when  it  is  necessary  to 
prove  the  genuineness  of  the  signatures  affixed  to  them. 

Outside  of  Orleans  original  record  of  court  may  be  ordered . 

Act  43  of  1878,  p.  98. 

143.  Mode  of  Compliance  with  Subpcena — ^When  a  party 
or  a  third  person  has  been  ordered  to  produce  some  books, 
deeds,  or  other  documents,  he  must  deliver  them  previous 
to  or  on  the  day  fixed  for  the  trial  to  the  clerk  of  the 
court,  who  shall  receipt  for  them,  have  charge  of  them, 
and  return  them  again  to  the  party  to  whom  they 
belong,  after  the  cause  shall  have  been  decided. 

0.  c.  67,  c.  p.  473, 474. 

144.  Courts  Have  Power  to  Arrest,  Attach,  Sequester, 
Execute  Judgments,  etc. — Courts  have  the  power  to  order 
the  arrest  and  imprisonment  of  the  parties,  attachment  in 
the  hands  of  third  persons,  sequestration,  execution,  and 
sale  of  their  property,  in  the  manner  and  in  the  cases  herc- 

92 


Op  the  Ordinaby  Pbocbedings.  146-146 

after  provided;  they  possess,  besides,  the  other  powers 

especially  delegated   to   them  by  the  provisions   of   the 

present  code. 
c  p.  lao. 

145.  Courts  May  Make  Rules — The  courts  are  au- 
thorized to  enact,  respectively,  rules  establishing  the 
mode  of  proceeding  before  them  in  all  cases  not  provided 
by  this  code,  provided  the  same  be  not  contrary  to  the 
niles  here  prescribed. 

Constitntion,  132. 

1.  Rules  of  court  most  conform  to  law. 

Cllne  vs.  Bailroad,  42  A.  36;  State  ex  rel.  Levy  vs.  Judges,  87  A.  398; 
State  ex  rel.  Tebault  vs.  Judges,  37  A.  596. 

2.  Rules  of  f^actice  in  and  for  Supreme  Court  govern  Courts 

of  Appeal. 

state  ex  rel.  Levy  vs.  Judges,  37  A.  396. 

8.  Roles  of  lower  courts  will  not  be  interfered  with  unless 
they  are  iUegal  or  lead  to  gross  injustice. 

state  ex  rel.  Leche  vs.  Wagner,  42  A.  58;  Green  vs.  Dakin,  15  L.  162. 

4.  Supreme  Court  may  require  cases  to  be  submitted  on 
briefs,  to  be  considered  in  vacation. 

Section  10  of  Act  45  of  K.  S.  1870,  p.  99. 

5.  Judges  of  District  Courts  of  Orleans  must  revise  rules  at 
least  once  a  year  in  January. 

Act  69  of  1872,  p.  107.  ^ 


CHAPTER  II. 

OF   THE   ORDINARY   PROCEEDINGS.  (jZ.'r. 

146.  Proceedings — The  word  proceeding,  in  its  general  ^^  ' 
acceptation,  means  the  fornL  in  which  actions  are  to  be  A  ^  ^  *p 
^i^ogght  and  defended,  the  mannerjpf  intervening  in  suits,  ^  t  -  <-^'J 
^Lcoadttcting  them,  the  igoHe  of^deciding  them,  of  op-  '^  ^   ' 
posiDg_ judgment  and  of  executing  them. 

The  forms  are   different   in   ordinary,  executory  and 
•ttmmary  proceedings. 

Generes  vs.  Simon,  21  A.  664. 

Sommary  proceedings  not  necessarily  by  rule. 

Fishel  T8.  Meroier,  82  A.  704. 
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SECTION  I. 
Of  Demand  and  of  Cumulated  Actions. 

147.  Demand — A  demand  means  a  civil  action  brought 
before  a  court  of  justice  to  obtain  a  thing  to  which  one 
thinks  himself  entitled. 

148.  Cumulation — Separate  actions  may  be  cumulated 
in  the  same  demand,  except  in  the  cases  hereafter  ex- 
pressed ;  this  is  termed  cumulation  of  action. 

C.  p.  422. 

(A)  AciiiynA  which  may  he  cuniulated, 

1.  To  establish  fact  6t  partnership  and  to  secure  liqnidation. 

Mills  vs.  Fellows.  80  A.  824. 

2.  Action  en  declaration  de  simulation  and  action  revocatory. 

Johnson  vs.  Mayer,  30  A.  1203;  but  see  contra  Brown  vs.  Brown,  80  A. 
966;  Chaffe  vs.  Scheen,  84  A.  684;  Villars  vs.  Faivre,  34  A.  198. 

8.  Demand  for  revendication  of  immovable,  and  in  alternative 
demand  for  its  value  when  incumbered. 

Maduel  vs.  Tuyes.  30  A.  1404. 

4.  Demand  for  dissolution  of  lease  and  rent  up  to  time  of  sur- 
render. 

Fox  vs.  McKce,  31  A.  67. 

5.  Demand  for  nullity  of  sale  by  administrator,  for  filing  ac- 
count by  him,  for  his  removal,  and  for  putting  in  possession. 

Thompson  vs.  Barrow,  33  A.  1225. 

6.  Petitory  action  and  partition. 

Morris  vs.  Lalaurie,  34  A.  204 ;  LeBlano  vs.  Robertson,  41  A.  1023;  Dur- 
bridge  vs.  Crawley,  43  A.  505. 

7.  Demand  for  a  specific  sum  and  for  settlement  of  partner- 
ship. 

McNair  vs.  Courier,  40  A.  353. 

8.  Demand  for  injunction  against  extinguished  judgment,  to 
compel  administrator  to  make  title  to  property,  and  to  re- 
move said  administrator. 

Tertrou  vs.  Durand,  25  A.  506. 

9.  Demand  for  recognition  as  heir,  account  of  administration^ 
for  property  in  hands  of  curator. 

Miller  vs.  Bongieux,  20  A.  598. 
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10.  Demand  for  separation  of  property,  for  injunction  against 
Beizore  of  property  claimed  by  wife  as  separate. 

Atkinson  vs.  Atkinson,  15  A.  491;  Wrinkle  vs.  Wrinkle,  2  N.  8.  888. 

11.  Demand  for  injunction  of  two  judgments  in  one  suit. 

Medart  vs.  Fasnatcb,  16  A.  621. 

12.  Demand  for  damages  for  breach  of  contract  may  some- 
times rest  on  grounds  ex  contractu  and  ex  delicto. 

Enders  vs.  Hkannal,  86  A.  1006. 

13.  Demand  for  separation  from  bed  and  board  and  for  di- 
vorce, but  there  must  be  separate  judgments. 

Gemon  vs.  Hlckey,  18  A.  464. 

Plaintiff  making  inconsistent  demands  may  at  any  time 
before  trial  discontinue  either  one. 

Dnbose  vs.  Ball,  7  A.  668. 

14.  Demand  for  administration  of  her  paraphernal  property, 
and  restitution  of  proceeds  of  paraphernal  property. 

Jolly  vs.  Weber,  36  A.  806. 

15.  Demand  for  partition  of  plantation  and  account  of  reve- 
nues thereof. 

Bayly  vs.  Beenel,  35  A.  778. 

16.  Attachment  and  revocatory  action. 

Foj»worth  vs.  Burckbalter,  3  A.  366. 

n.  Separation  from  bed  and  board,  and  separation  in  prop- 
erty. 

Williams  vs.  Goss,  43  A.  868. 

18.  Divorce  and  separation  from  bed  and  board. 

Muck  vs.  Handy,  39  A.  491. 

19.  Opposition  to  administrator's  account,  and  demand  for 
his  destitution. 

Gray  vs.  Waddell,  88  A.  1022. 

But  a  demand  for  nullity  of  sale  of  succession  property 
must  be  made  in  separate  action. 

(Succession  of  Scott,  41  A.  668;  Sue.  of  Sancbez,  41  A.  604. 

149.  No  Cumulation— When — The  plaintiff  is  not  al- 
allowed  to  cumulate  several  demands  in  the  same  action, 
when  one  of  them  is  contrary  to  or  precludes  another. 

Demand  for  Thing  and  Price — As  when  one  has  bought 
a  thing  in  the  name  of  another,  and  with  his  funds,  without 
his  authorization,  the  person  for  whom  the  purchase  has 
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been  made,  can  not  demand,  by  the  same  action,  both  the 
thing  bought  in  his  name  and  the  money  employed  for 
paying  the  price. 

Demand  for  Rescission  and  Price — Nor  can  a  vendor 
demand,  at  the  same  time,  the  rescission  of  the  sale  he 
had  made  and  the  price  for  which  it  was  made;  he  must 
decide  for  one  or  the  other  of  the  two  causes  of  action, 
as  the  one  precludes  the  other. 

C.  p.  56. 67, 152;  0.0.2875. 

Actions  which  can  not  he  cumulated,    A  party  can  noi: 

1.  Claim  payment  of  demand  out  of  proceeds  of  sale  and  re- 
quire sale  to  be  annulled.  * 

Dowling  ys.  Gaily,  80  A.  328;  Blackly  ys.  Matlook.  8  A.  874 ;  Oultver  ts. 
His  Creditors,  16  A.  287;  Cochrane  ys.  Violet,  88  A.  525;  Mather  v«. 
Knox.  34  A.  410. 

2.  Olaim  recognition  as  owner  of  cotton  and  lien  and  privilege 
on  it. 

Adler,  Goldman  ft  Seigel  ys.  Wolff,  86  A.  199. 

8.  Claim  nullity  of  sale  of  succession  property  in  opposition  to 
a  final  account. 

Succession  of  Scott,  41  A.  668. 

4.  Demand  for  rescission  of  contract  on  account  of  lesion  and 
of  non-payment  of  price. 
Parker  vs.  Talbot,  37  A.  26. 

rso.  Possessory  and  Petitory  Actions  not  Cumulated— 

In  possessory  actions,  one  can  not  claim,  at  the  same  time, 
both  the  possession  and  the  ownership ;  if  the  two  are  de- 
manded, it  shall  be  presumed  that  the  possessory  has  been 
relinquished  in  order  to  resort  to  the  petitory  action. 

C.  p.  64, 65, 67. 

151.  Cumulation  Permitted— When — If  the  plaintiff 
has  several  causes  of  action  tending  to  the  same*  conclu- 
sion, not  contrary'  to  nor  exclusive  of  each  other,  though 
they  arise  from  different  contracts,  he  may  cumulate  and 
bring  them  in  the  same  suit;  as,  for  example,  if  one  claim 
from  another  one  hundred  dollars  in  virtue  of  a  sale,  and 
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one  thousand  dollars  in  virtue  of  a  loan,  or  if  he  claim  a 
movable  from  another  both  by  inheritance  and  by  pur- 
chase. 

See  C.  P.  148. 

152.  Exception  of  Inconsistency:  Election:  Dismissal — 
When  two  causes  of  action,  contrary  to  and  exclusive  of 
each  other,  have  been  cumulated  in  the  same  demand,  the 
defendant  may  refuse  to  plead  to  the  merit  until  the  plain- 
tiff have  made  his  choice  as  to  which  of  the  two  he  means 
to  proceed  with ;  and  if  the  exception  be  sustained  by  the 
court,  the  plaintiff  shall  be  bound  to  amend  his  petition  so 
as  to  preserve  only  one  cause  of  action;  otherwise  his  suit 
shaD  be  dismissed  with  costs. 

C.  p.  54,  55, 56,  67. 

hwMistent  demands. 

1.  Claim  of  proceeds  of  sale  under  mortgage  and  allegation  of 
nullity  of  mortgage. 

Theure  vs.  Knorr,  24  A.  697. 

2.  Petitory  action  by  heirs  who  retain  part  of  price  of  prop- 
erty. 

Bland  vs.  Llody,  24  A.  60S. 

153.  Principal  and  Incidental  Demands — Demands  are 
principal  or  incidental. 

The  principal  demand  is  that  by  which  the  gujtjs.  com- 
gaenced  in  court;  and  for  this  reason  it  is  also  termed  or- 
dinary demand. 

An  incidental  demand  is  that  which  is  made  before  issue 
joined,  inmjler  to  obtain  something  relating  to  the  prin- 
cipal object  of, the  suit;  such  are  demands  in  warranty  or 
in  intervention. 

154.  Same :  Jurisdiction — The  principal  demand  must 
be  brought  before  the  court  which  has  the  jurisdiction  of 
the  case. 

The  incidental  demand  must  be  decided  at  the  same 
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time  with  the  principal ;  it  is  subject  to  the  same  jurisdic- 
tion as  the  suit  itself. 

0.  p.  891. 

Incidental  action  folUyws  main  suit     Thus : 

1.  Demand  for  fruits  and  revenues  follows  action  of  revendi- 
cation. 

winter  vs.  Zacharie^  6  E.  468. 

2.  Qamishment  follows  attachment. 

Marqueze  vs.  LeBlano,  29  A.  194;  Smith  vs.  Durbridgc,  26  A.  531. 


4. 


155.  Excessive  Demand — One  should  only  demand  in 
court  what  is  really  due  to  him;  nevertheless,  if  one  de- 
mand more,  the  action  shall  be  sustained  for  the  amount 
actually  due,  and  the  defendant  shall  pay  the  costs,  unless 
he  prove  that,  previous  to  the  suit,  he  made  a  real  offer  of 
the  amount  actually  due  to  the  plaintiff,  with  the  interest 
and  the  costs  which  had  accrued. 

/ 

156.  Demand  for  Less  Than  is  Due — If  one  demand 
less  than  is  due  him,  and  do  not  amend  his  petition,  in 
order  to  augment  his  demand,  he  shall  lose  the  overplus. 

C.  p.  91,92;  Stafford  vs.  Stafford,  26  A.  223;  McCaleb  vs.  Fluker,  14  A- 816;' 
Payne  vs.  Anderson.  35  A.  979. 

But  obligations  maturing  after  suit  may  be  separately  en- 
forced. 

Brandagee  vs.  Chamberlln,  23  A.  579. 

157.  Failure  to  Demand  Interest  Waives  it ;  Not  so 
Costs — If,  in  an  action  of  debt,  the  plaintiff  fail  to  claim 
the  interest  due  to  him,  or  to  amend  his  petition,  in  order 
to  include  it,  he  can  not,  after  judgment,  demand  such 
interest  by  another  action ;  he  shall  be  considered  as  hav- 
ing remitted  it. 

But,  as  relates  to  the  costs  of  the  suit,  it  is  not  required 
that  they  should  have  been  claimed  in  the  petition  or 
answer,  in  order  to  recover  them;  they  are  due  to  him  in 
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./.  ^f  whom  the  judgment  has  been  rendered,  even  if 
^^  is  said  on  the  subject  in  the  judgment. 

C.  P.  «9, 651, 553, 654.  ' 

1.  Silence  of  judgment  as  to  interest  amounts  to  rejection. 

Sticcession  of  Anderson,  33  A.  6S1. 

2.  So  as  to  verdict  of  jury. 

C-  P.  622;  Cochrane  vs.  Murphy,  4  A.  6.. 

8.  Interest  not  claimed  not  allowed. 

Mclntyre  ys.  Hall.  20  A.  217. 

4.  Costs  are  incidental  to  judgment* 
St.  Bomain  ts.  Bobeson,  12  B.  1U4. 

158-  Premature  Demands — When  the  demand  is  pre- 
mature, that  is  to  say,  when  the  action  has  been  brought 
before  the  debt  has  become  due,  the  suit  must  be  dis- 

niissed,  leaving  to  the  party  his  right  to  bring  his  action  in 

due  time. 

Demand  out  of  Place  of  Delivery,  or  before  Happening 
w  Condition — The  same  rule  must  be  observed  if  the  ob- 
ject- due  be  demanded  out  of  the  place  where  it  was  to 
have  been  delivered,  or  if  the  obligation  be  conditional, 
and  its  execution  be  demanded  before  the  condition  has 
been  fulfilled. 

a  C.  2062, 2168;  C.  P.  244,14,333;  Catlett  vs.  Heffner,  23  A.  677;  Thompson 
T8  Moulton,  20  A.  628;  Forbes  ys.  Drumm,  15  A.  707 ;  43  A.  664. 

159.  Demands  in  Writing — Exceptions — Judicial  de- 
mands are  either  verbal  or  in  writing. 

It  is  only  before  justices  of  the  peace  that  demands 
may  be  made  verbally,  as  will  be  provided  in  the  rules  to 
be  observed  for  proceeding  before  the  tribunals  of  justices 
of  the  peace. 

All  other  demands  brought  before  the  court  must  be  in 
Writi^S»  and  in  the  form  of  a  petition. 

0,  p.  170.  169, 1073. 

f60.  Ko  Prescribed  Forms — Though  there  be  as  many 
^ods  of  demands  as  there  are  actions,  those  which  must 
be  made  in  writing  are  subject  to  no  distinct  and  peculiar 
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form;  they  are  only  subject  to  a  few  general  and  common 
rules  hereafter  provided. 

i6i.  Demand  Must  be  Clear — It  is  sufficient  in  all 
judicial  demands  which  are  required  to  be  in  writing,  to 
express  clearly  what  is  demanded,  with  such  conclusions 
as  may  serve  for  a  basis  to  the  judgment  to  be  rendered 
in  the  cause. 

SECTION  n. 
Before  What   Tribunals  Actions  Are  to  be  Brouf;ht. 

d'-^f?'  162.  Defendant  Must  be  Sued  at  Domicile — It  is  a 
?^/-Vp  general  rule  in  civil  matters  that  one  must  be  sued  before 
his  own  judge — that  is  to  say,  before  the  judge  having 
jurisdiction  over  the  place  where  he  has  his  dofnicile  or 
residence,  and  shall  not  be  permitted  to  elect  any  other 
domicile  or  residence  for  the  purpose  of  being  sued,  but 
this  rule  is  subject  to  those  exceptions  expressly  provided 
for  by  law. 

0.  0.  88,  46;  C.  P.  89,  377, 90.  129,  164, 168,  372,  334;  R.  S.  618,  1203,  1204,  2353,  2412, 
2662,  3714,  3722,  3S34,  3853,  96;  C.  P.  162  is  Act  of  liJSl,  p.  137. 

4^A)   What  is  domicile, 

15  A.  213;  27  A.  566;  24  A.  516;  28  A.  243. 

(B)  Wko  are  not  excepted  from  this  law. 

1.  Branch  Pilots. 

State  ex  rel.  Kgan  vs.  Pollet,  33  A.  230. 

2.  Assessors  or  police  jurors. 

NelHoa  T».  Fournet,  30  A.  1103. 

3.  Police  jury,  acting  for  whole  parish,  can  not  be  sued  in 
any  court  having  territorial  jurisdiction  of  only  a  part  of 
the  parish. 

Berthauci  18.  Police  Jury,  7  U.  550. 

(C)  Exceptions, 

1.  Partners,  who,  during  existence  of  partnership,  must  be 
sued  as  such  at  social  domicile. 

Hobson  v».  Wbittemore,  13  L.  422;  Baolett  TS.  Oollior  Wbit6  Le««l 
Co.,  30  A.  60. 
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(a)  Bat  after  dissolution  partners  may  be  sned  at  in- 
dividual domicile. 

Blaok  vs.  Savory,  17  L.  86. 

(b)  Though  they  may  also  be  sued  at  social  domicile. 

Lobdell  V8.Bu8lin6ll,  24  A.  796. 

2.  Officers  and  sureties  on  official  bonds,  who  may  be  sued  in 
parish  where  they  exercise  or  exercised  their  functions,  re- 
gardless of  actual  domicile. 

School  Board  vs.  Weber,  30  A.  698;  B.  8.  351. 

3.  Corporations  where  sued  ex  delicto,  or  ex  contractu  foi 
damages  done  by  commission  of  overt  act. 

Montgomery  vs.  Levee  Co.,  30  A.  607;  Allen  vs.  Tarleton,  22  A.  427. 

Morg^an  R.  R.  Co.,  exempted  by  charter  from  suits  else- 
where than  at  domicile,  except  in  cases  of  trespass. 

Payne  vs.  B.  B.  Co.,  48  A.  981. 

4.  Proceedings  in  rem  founded  on  privilege  or  mortgage. 

McKensie  vs.  Bacon,  38  A.  764. 

(D)  Where  execution  t«  levied  in  another  parish,  courts  there  may 
enjoin,  regardless  of  residence  of  execution  debtor, 

Aronstein  vs.  Weber,  21  A.  199;  see  also  16  A.  110;  6  A.  644 ;  4  A.  84;  2  A.  823, 
482;  15  A.  346;  28  A.  561;  22  A.  428. 

(E)  Foreign  corporations,  having  no  regular  agent,  may  be  sued 
where  cause  of  action  arose. 

149  of  1890. 

(F)  Waiver  of  personal  jurisdiction, 

1.  By  appearing  and  pleading  to  merits. 

38  A.  910;  C.  P.  98;  18  A.  75;  19  A.  277;  Marqueze  vs.  LeBlanc,  29  A.  194 ; 
see  10 L.  228;  11  B.  418;  11  B.  402;  3  A.  222;  4  A.  350;  but  see  23  A.  267; 
21  A.  258,  550;  Kelly  vs.  Lyons,  40  A.  496;  Stevenson  vs.  Whfney,  33  A. 
657;  Pbipps  vs.  Snodg^rass,  31  A.  88;  Tapery  vs.  Edmonson,  82  A.  1146. 

2.  By  consent  after  suit  brought  to  its  transfer  to  another 

parish. 

Stackbonse  vs.  Zuntz,  36  A.  529. 

But  a  waiver  in  advance  of  suit  is  forbidden. 

Id.,  and  18  A.  88. 

(0)  Proposed  interdict  must  be  sued  at  actual  domicile,  not  merely 
legal  or  constructi^je  d^ymidle, 
.  Damas'  Case,  32  A.  679. 

W  Judge  of  Dittriat  Cfourt  of  one  parish  may  be  sued  in  adjoining 
parish  when  there  is  no  competent  judge  in  his  own  parish. 
State  ez  rel.  Scbwlng  vs.  Fontelieu,  80  A.  1122. 

101 


162  Op  the  Ordinary  PROCBEomas. 

<I)  Garnishees  under  aU(ichment  must  appear  before  court  issuing 
writ^  irrespective  of  d<ymicile. 
Marqueze  YS.  LeBlanc,  29  A.  194. 

Aliter  as  to  garnishee  under  a  judgment. 

Alter  Y8.  Pickett,  24  A.  513 ;  Harrison  vs.  Hemshelm,  28  A.  881. 

{J)  Non-resident  owners  of  plantations  sued  through  agent y  over- 
seer or  managcTj  by  mechanics,  laborers  and  others  working 
thereon,  in  the  parish  where  labor  or  work  done. 

Act  92  of  1873,  p.  163,  supplemented  by  Act  26  of  1874,  p.  60,  granting  trial 
in  chambers  on  three  days'  citation,  and  making  appeals  returnable  In 
three  days. 

{K)  Domiciles  of  persons  not  sui  juris, 

1.  Minor,  that  of  tutor. 

Succession  of  Stephens,  19  A.  500. 

2.  Wife,  that  of  husband. 

Succession  of  MoEenna,  23  A.  369;  Sanderson  vs.  Ralston,  20  A.  312 ; 
Claude  vs.  Peet,  43  A.  163. 

(a)  But  wife  returning  here  may  sue  absent  husband 
here  for  divorce. 

Smith  vs.  Smith,  43  A.  1140. 

(b)  But  where  husband  and  wife  never  resided  here  nei- 
ther party  can  come  here  and  sue  other  for  divorce. 

Edwards  vs.  Green,  9  A.  317;  Heath  vs.  Heath,  42  A.  438;  Muller 
vs.  Hinton,  13  A.  11. 

(c)  fitter  where  husband  had  acquired  domicile  here. 

Laguie  vs.  Wife,  40  A.  469. 

f(Z)  Uncertain  domicile. 

Persons  whose  domicile  is  not  fixed  may  be  sued  in  either 
parish. 

Villere  vs.  Butman,  23  A.  615;  Berry  vs.  Gaudy,  16  A.  633;  Evans  vs. 
Payne  St  Harrison,  30  A.  498. 

{M)  Evidence  of  domicile. 

Voting  and  other  acts  showing  fixity  of  residence. 

Sanderson  vs.  Ralston,  20  A.  319;  McGee  vs.  Brown,  4  A.  186;  Laoock 
vs.  Davidson,  9  A.  162;  Hyman,  Lichtensteln  &  Co.  vs.  Schlenker  A 
Hirsch,  44  A.  117;  4  A.  654;  7  A.  400. 

(N)  Former  domicile. 

Suit  before  former  domicile  allowed  within  one  year  after  re- 
moval if  defendant  has  made  no  public  declaration. 

King  vs.  Watts,  23  A.  668. 
/O)  Estoppel  as  to  plaintiff , 

Plaintiff  is  estopped  from  denying  that  defendant's  domicile 
is  where  he  is  sued. 

Stevenson  vs.  Broadwell,  26  A.  887. 
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(P)  Divisions  of  one  court. 

In  Orleans  parish  various  divisions  may  have  jurisdiction,  and 
no  irregularity  in  allotment  will  impair  judge's  authority  in 
absence  of  timely  objection. 

Peroni  vs.  Riley,  39  A,  802;  State  ex  rel.  Buisson  ys.  Lazarns,  33  A.  1425; 
State  ex  rel.  ImproTement  Co.  vs.  Judges,  41  A.  670;  44  A.  1007;  43  A. 
682.826. 

^  163.  Actions  to  Reyendicate  Real  Estate  or  to  Enforce  ^  e/ /^/  /  ' 
Mortgages — In  actions  of  revendication  of  real  property, 
or  when  proceedings  are  instituted  in  order  to  obtain  the 
seizure  and  the  sale  of  real  property,  in  virtue  of  an  act 
of  hypothecation  importing  confession  of  judgment,  the 
defendant  may  be  cited,  whether  in  the  first  instance  or 
in  appeal,  either  within  the  jurisdiction  where  the  prop- 
erty revendicated  or  hypothecated  is  situated,  though  he 
has  his  domicile  or  residence  out  of  that  jurisdiction,  or 
in  that  where  the  defendant  has  his  domicile,  as  the 
plaintiff  chooses. 

C.  C.  840;  C.  p.  44, 128,  43,  732,  784. 

1.  Revendication  of  real  property. 

Boman  vs.  Denney,  17  A.  127 ;  Maduel  vs.  Tnyes,  80  A.  1404 ;  Second  Mu- 
nicipality vs.  Garland,  11  B.  387. 

2.  And  demand  for  fruits  and  revenues,  as  incident,  follows 
main  action. 

Winter  vs.  Zacharle,  6  B.  466. 

3.  But  suit  to  recover  proceeds  of  lands  must  be  before  court 
of  defendant's  domicile. 

Edwards  vs.  BaUard  14  A.  363. 

4.  Suit  by  widow  of  deceased  heir  claiming  usufruct  of  his 
share  of  succession  is  not  action  of  revendication. 

Denegre  vs.  Denegre,  83  A.  689. 

5.  Action  of  simulation  is  one  of  revendication. 

Edwards  vs.  Ballard,  20  A.  169. 

6.  So  is  action  against  succession  for  recovery  of  movable 
property  or  fund  susceptible  of  identification. 

Bonchard  vs.  Parker,  82  A.  6  6. 
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7.  Executory  process. 

Scott,  Williams  St  Co.  vs.  Turner,  15  A.  346;  11  B.  887. 

And  court  issuing  executory  process  has  exclusive  juris- 
diction of  all  conflicting  mortgage  claims. 

Factors  and  Traders*  Ins.  Co.  ts.  DeBlanc,  31  A.  100 ;  Buckner  vs. 
Wisdom,  31  A.  62;  Adams  A  Co.  vs.  Daunts,  29  A.  820. 

8.  Hypothecary  actions  against  third  possessors. 

Generes  vs.  Simon,  21  A.  609;  Gantt  vs.  Eaton  A  Barstow.  26  A.  509. 

Aliter  where  mere  personal  judgment  asked  on  mortgage 
note. 

Id. 

9.  Where  property  is  subject  to  a  lien  and  privilege  justifying 
a  sequestration  or  provisional  seizure,  it  may  be  seized  where 
found,  under  Act  64  of  1876,  p.  106 ;  but  judgment  limited  to 
property  seized. 

Prior  to  1876  jurisprudence  was  otherwise. 
Gay  &  Co.  vs.  "Baton  A  Barstow,  27  A.  166. 

10.  Suits  for  labor,  supplies  and  material  furnished  to  planta- 
tions. Suits  may  be  brought  before  any  court  of  competent 
territorial  jurisdiction  over  property  by  parties  holding 
claims  against  any  citizen  of  this  State  for  labor  performed, 
or  for  supplies  or  materials  furnished,  or  for  improvements 
made  upon  any  farm  or  plantation  or  real  estate. 

Act  16  of  1886. 

If  164.  Suits  Relative  to  Successions — In  matters  relative 
to  successions,  the  defendants  though  domiciliated  else- 
where, must  be  cited  to  appear  before  the  court  of  the 
place  where  the  succession  has  been  opened : 

1 .  In  all  suits  brought  by  the  heirs  against  each  other, 
until  after  partition  inclusively ; 

2.  In  all  suits  brought  by  the  creditor  of  the  deceased 
—  previous  to  the  partition ; 

3.  In  all  suits  relating  to  the  execution  of  testamentary 
.-'  dispositions  until  the  final  settlement  of  the  affairs  of  the 

estate  has  been  effected ; 

4.  When  a  partition  of  a  succession  has  been  or  may  be 
•  made  belonging  to  one  or  several  heirs,  who  are  present 
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or  represented  therein,  all  the  real  and  personal  actions^ 
or  others  which  are  relative  to  said  succession,  shall  be 
brought  against  the  said  heirs  before  the  court  where  the 
eaid  succession  is  opened. 

C.  C.  1137;  C.  p.  924»  996,  1026. 

1.  Succession  ends  where  heirs  take  possession. 

Johnston  vs.  Labatt,  25  A.  143;  Provost  vs.  Provost,  26  A.  611;  Wool- 
folk  vs.  Woolfolk,  80  A.  144. 

2.  Partition  suit  to  divide  land  partly  owned  by  a  succession 
need  not  be  brought  before  court  in  which  succession  is 
opened. 

Bailey  vs.  Becnel,  80  A.  1082. 

3.  Court  in  which  succession  opened  has  sole  jurisdiction  to 
construe  will  and  determine  rights  thereunder. 

,    ^^  Denegre  vs.  Denegre,  38  A.  689. 

\'^'  165.  Exceptions  to  Rule  of  Domicile — ^There  are  other 
exceptions  to  this  rule  which  require  that  the  defendant 
be  sued  before  the  judge  having  jurisdiction  over  the 
place  of  domicile  or  residence;  they  are  here  enumer- 
ated:       /^^  '     '      '       ^  ' '"'    ;  -  '7'  '  ' 

_^      I.  Partition  of  Real  Property — In  matters  relative  to 

^J^*  the  ^partition  of  real  property  between  several  co-£roprie^ 
tors,  for  in  such  a  case  the  suit  must  be  brought  before 
the  court  of  the  place  where  such  property  is  situated, 
though  the  co-proprietors  may  reside  in  different  parishes, 

^       2.^artnership — In  matters  relative  to  partnership,  as 
j^  long  as  the  partnership  continues,  in  all  suits  concerning 
it  the  parties  must  be  cited  to  appear  before  the  tribunal  ^ 
oLihfi^lace  where  it  is  established,  or  if  there  are  sev- 
eral establishments,    before  that  of  the   place  where  the 
-  obligation  was  entered  into : 

^^^ ,     3.  Failure — In  matters  relative  to  failure,  all  the  suits 

,^>^  akeady  commenced,  or  which  may  be  subsequently  insti- 
tuted against  the  debtor,  giust  be jiarried  before  the  court 
IP  which  thej[ailure  has  been  declared; 

""^  .     4.  Warranty — In    matters   relative   to  warranty,  they 
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must  be  carried  before  the  QOurt^hay-iog^cogiuzance^ojLtlip 
principal  action  in  which  demands  jn  warranty  ^rise ; 

5.  Foreigners  and  those  having  no  Known  Place  of  Resi- 
dence— When  the  defendants  are  foreigners  or  have  no 
known  place  of  residence  in  the  State,  they  may  be  cited 
wherever  they  are  found. 

6.  Joint  Obligors — When  the  defendants  are  joint  obli- 
gors, they  may  be  cited  at  the  domicile  of  any  one  of 
them ; 

7.  Official  Bonds — In  suits  to  enforce  the  collection  of 
bonds  of  State  and  parish  officers,  the  courts  of  the  parish 
in  which  the  officers  exercise  the  duties  of  their  offices 
shall  have  jurisdiction  over  the  securities,  it  matters  not 
in  what  parish  they  may  reside. 

8.  Trespass  on  Real  Estate — In  actions  of  trespass  on 
real  estate,  and  in  all  matters  relating  to  real  servitudes, 
be  they  natural  or  conventional,  the  judge  of  the  place 
where  the  property  is  situated  shall  have  cognizance  of 
the  cases. 

9.  Trespass  by  Corporations — In  all  cases  where  any 
corporation  shall  commit  trespass,  or  do  an5rthing  for 
which  an  action  for  damages  lies,  it  shall  be  liable  to  be 
sued  in  the  parish  where  such  damage  is  done  or  trespass 
committed.    X-^-K^^-^^^^.  ^t2^/^0  ^/ypif 

R.  S.  19,  2412 ;  Q.  0.  1290,38,  1137, 1291 ;  0.  P.  129.     j^^      /  ff  li^     ^ 
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Par.  1.  Partition  of  immovables  by  destmation. 

Anderson  vs.  Stille,  12  A.  670. 
Par.  2.  Partner. 

See  C.  P.  162. 

But  stockholder  sned  by  a  corporation  most  be  sned  at  his 
domicile. 

Bank  ys.  Lattimore,  4  R.  348. 

Par.  3.  Suits  against  syndic  as  such  for  possession  of  proi>6rty 
surrendered  by  insolvent  must  be  brought  before  court  hav- 
ing jurisdiction  of  the  failure. 

44  A.  461;  41  A.  41. 
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AlUer  as  to  snit  for  damages  against  syndic  personally. 
Clossman  vs.  Barrancy,  2  B.  316;  Syndic  vs.  Pierce,  8  N.  8.  375. 

Par.  4.  Warranty. 

Oliver  vs.  Bry  A  Stepbens,  7  A.  S90. 

Bu*.  5.  Foreigners,  or  non-residents  of  the  State,  sued  where 

found. 

DePoretvs.  Gasman,  80  A.  980, 982. 
F^.  6.  Joint  obligors.. 

Since  Act  103  of  1870  fonnd  in  Acts  1871,  p.  19;  Adams  A  Co.  vs.  Pannell 
8cottetal8.,25  A.529. 

Par.  7.  Soits  on  official  bonds. 

C.  p.  162. 

Par.  9: 

(A)  Where  corporation  commits  trespass  or  does  act  causing  damage, 
Houston  vs.  b:  B.  Co.,  39  A.  796. 

1.  But  for  passive  breaches  of  contract  corporations  most  be 
saed  at  domicile. 

Montgroraery  vs.  Levee  Co  ,  80  A.  607. 

2.  By  statute,  breaches  of  certain  contracts  may  be  sued  on 
where  breach  occurs.  Thus  public  carriers  may  be  sued  at 
point  of  delivery  for  all  freight  which  they  may  fail,  refuse 
or  neglect  to  deliver,  or  for  all  damages  for  such  failure,  or 
for  damages  done  to  goods  in  transit. 

Act  93  of  1888. 

I  3.  And  also  laborers'  claims  for  work  done ;  and  corporation 

must  designate  local  agent  to  receive  process. 

[  Act  134  of  1880. 

(B)  Section  12  of  Act  37  of  1877  excepts  Morgan^ s  Louisiana  &  Texas 
ftaiiroad  Company  from  all  suits  except  for  trespass  outside  of  its 

I  legal  domicile. 

'  Heirs  of  Gossin  vs.  Morgan's  B.  B.  Co.,  86  A.  187 ;  St.  Jalien  vs.  R.  B.  Co.,  89 

A  1064. 

I  (C)  What  is  trespass. 

I  1.  An  act  implying  use  of  force,  such  as — 

/  (a)  Killing  a  mule. 

Sute  ex  rel.  B.  B.  Co.  vs.  Judge,  33  A.  954. 
(h)  Violation  of  a  general  duty,  not  a  contract  obligation, 

imless  violation  of  contract  is  accompanied  by  violence. 
Brigbam  vs.  Curator,  26  A.  677. 

(^}  ftfitiofi,  alleging  aetUm  to  be  ex  delicto j  not  conclusive;  nature 
^f<^(i^  determines. 
Kolin  vs.  Carrollton,  10  A.  719 

'^)  Act  22  of  1894  amends  C.  P.  165  so  as  to  add:  In  all  suiU  on 
fl  policy  of  insurance,  plaintiff  has  option  to  sue  at  domicile^  or 
^here  agency  is,  or  where  loss  occurred. 

iL?^  ^ct  167  of  1894  plaintiff  may  sue  in  place  where  factory 
**^^*^/or  sugar  cane  or  syrup  sold. 
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i66.  Defendant  Residing  in  Different  Parishes — If  a 

defendant  reside  alternately  in  different  parishes,  he  must 
be  cited  in  that  in  which  he  appears  to  have  his  principal 
establishment,  or  his  habitual  residence. 

If  his  residence  in  each  iippear  to  be  nearly  of  the  same 
nature,  in  such  a  case  he  may  be  cited  in  either,  at  the 
choice  of  the  plaintiff,  unless  he  has  declared,  pursuant 
to  the  provisions  of  the  law,  in  v/hich  of  those  parishes  he 
intended  to  have  his  domicile. 

C.  C.  41. 

Equivocal  domicile,  % 

1.  When  domicile  is  doubtful  defendant  may  b3  sued  at  citbor 
place  at  option  of  plaintiff. 

Berry  vs.  Gaudy,  Ih  A.  5.%;  Taylor  vs.  Baoh,  17  A.  61;  Crawford  vs. 
Beed,  9  R.  243. 

2.  Declaration  of  domicile  govems  in  doubtfol  cases. 

Judson  vs.  Lathrop,  1  A.  TU;  Cole  vs.  Luoas,  2  A.  947. 

3.  But  not  when  inconsistent  with  acts. 

Yerker  vs.  Broom,  U)  A.  94. 

4.  Where  a  man  has  a  dwelling  in  one  parish  and  a  place  of 
business  where  he  spends  part  of  the  day  in  another,  his 
domicile  is  where  his  residence  is. 

Hill  vs.  Spain<enbur/,  4  A.  55*. 

167.  Where  Defendant  Changes  Domicile — If  the  de- 
fendant change  his  domicile,  he  must  be  cited  in  the 
parish  where  he  has  resided  within  the  last  year,  or  within 
that  where  he  has  declared  in  the  manner  prescibed  by 
law,  that  he  intended  to  have  his  domicile. 

C.  C.  38,  41,  42;  Berry  vs.  Gaudy,  16  A.  533. 

168.  Declaration  and  Acts  of  Domicile — If  the  defendant 

has  not  made  such  a  declaration,  he  may,  nevertheless, 

be  cited  in  the  parish  where  he  lives,  though  he  has  not 

resided  one  whole  year  in  it,  if  he  has  done  in  that  parish 

acts  which  manifest  sufficiently  that  he  intended  to  make 

it  the  place  of  his  domicile, 
o.  o.  sa,  41. 
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SECTION  in. 

Of  Petition  and  Citation. 

lOQ-  Amicable  Demand — It  is  not  necessary  previous 
^0  bringing  a  suit,  to  make  an  amicable  demand  in  writing. 

^S.520;C.P.  169. 

1*  Amicable  demand  Baves  costs  to  plaintiff. 

Orleans  KaTigation  Co.  ys.  Municipality  No.  1, 17  L.  269. 

And  tender  (C.  P.  407)  save  costs  to  defendant. 

Wood  vs.  Hennen,  9  A.  264 ;  Thompson  vs.  Kdwards,  23  A.  183. 

2.  No  amicabiB  demand  reiqnired  against  absentee. 

Millandon  vs.  Beasley,  2  A.  916. 

170.  Petition — Every  demand  in  writing  must  be  com- 
"ienced  by  a  petition. 

8«e  Summary  Process,  C.  P.  732, 161, 169. 
^^^  ^^prwiteding%  by  rule  or  on  motion  muet  be  specially  allowed  by 
^^;  else  action  should  be  by  petition. 
Hence  no  proceeding  by  rule  aUowed. 
^-  To  obtain  possession  on  tax  title. 

Flshel  vs.  Mercier,  32  A.  704,  and  oases  cited. 
2-  To  hold  intervenor  bonding  attachment  liable  for  judgment 
against  defendant. 
Ledda  vs.  Manmus,  17  A.  317. 

(^}  4i  to  matters  purely  incidental  to  main  proceeding,  rules  are 

oWoiped. 
\  X  ^*fn-itk.vs.  McCausland,  24  A.  257. 

•^171.  Petition-~A  petition  is  a  written  document  which 
^he  plaintiff  addresses  to  a  competent  judge,  settingjoclb 
ijllcguse  of  the  action  which^he  intends  ts>  bring  against 
^gjefendant,  and  praying  to  be  permitted  to  cite  that  de- 
fendant before  him,  in  order  that  he  may  be  ordered  to  do 
^r  to  give  a  certain  thing. 

'  172,  Id. — The  petition  must  be  drawn  in  the  English 
language  and'it  must  mention: 
— '  I.  The  name  or  title  of  the  court  to  which  it  is  ad- 
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-Y^*        2.  The  name,  surname  and  place  of  residence  of  the 

plaintiff. 
...--r-r'  ,      3.  The  name  and  the  place  of  residence  of  the  defend- 
— ^""^^   ant,  or  the  place  where  he  lives. 

^        4.  The  petition  must  contain  a  clear  and  concise  state- 

— J-k—  '   ment  of  the  object  of  the  demand,  as  well  as  of  the  nature 

of  the  title,  or  the  cause  of  action  on  which  it  is  founded. 

^"^T^y        5.  It  must  not  contain  any  insulting  or  impertinent  ex- 

"'  ■  pression. 

6.  It  must  end  bj'-  conclusions  analogous  to  the  nature 
of  the  action  to  which  the  plaintiff  has  resorted. 

7.  It  must  be  signed  by  the  plaintiff  or  his  attorney  in 
fact,  or  by  his  advocate. 

O.  p.  663. 
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1.  Petition  must  be  in  English  language ,  but  parts  not  essen- 
tial may  be  in  other  language. 

Generes  vs.  SImou,  21  A.  653. 

And,  if  not  in  English,  exception  must  be   pleaded  m 
limine, 

Leon  vs.  Bouillet,  21  A.  662. 

2.  Person  suing  as  agent  must  disclose  name  of  principal. 

Willard  vs.  Lut^enbuhl,  24  A.  18. 

3.  Name  of  State  in  which  plaintifiF  resides  is  sufficient. 

Simpson  vs.  Loinbas,  14  A.  103. 

4.  Where  person  has  only  one  name,  that  is  sufficient. 

Baoliel  vs.  Jones,  34  A.  110. 

5.  Specific  allegations  required. 

2  R.  316;  Bry  vs.  Fouche,  11  A.  665. 

6.  Annexed  documents  supplement  vague  allegations. 

Police  Jury  vs.  Mahoudeau,  27  A.  224. 

But  not  so  far  as  to  supply  vital  and  essential  allegations. 

Abadie  vs.  Berges,  41  A.  241. 

7.  In  divorce  suit,  acts  of  adultery  must  be  described  with 
certainty  as  to  time,  place  and  person. 

Compton  vs.  Compton,  9  A.  499;  Terkins  vs.  Potts,  8  A.  16. 

8.  Evidence  of  whose  intended  introduction  litigants  are 
aware,  causing  no  surprise,  is  not  excluded  for  want  of  ex- 
plicit pleadings. 

Assurance  Co.  vs.  Ulhorn,  41  A.  3«5;  Doulut  vs.  McManus,  87  A.  8». 
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9.  Matters  of  detail  not  within  knowledge  need  not  be  pleaded. 

State  vs.  Gauthreaux,  36  A.  1168. 

10.  Cause  of  action  must  be  fully  disclosed. 

32  A.  1029;  39  A.  660;  34  A.  828. 

11.  Redundancies  in  pleading  stricken  out  on  motion. 

Bevens  ts.  Well,  30  A.  185;  Woolfolk  vs.  Woolfolk,  20  A.  616. 

12.  Specific  relief  must  be  demanded.     No  relief  ultra  peti- 
tionem. 

Trimble  vs.  Pleasants,  36  A.  874;  Hood  vs.  Segrest,  1  R.  109 ;  35  A.  874 ; 
34  A.  892;  35  A.  979;  34  A.  405;  C.  P.  156;  37  A.  492. 

Exception  to  last  rule :  Tenor  of  petition  and  prayer  for 
general  relief  may  often  warrant  decree  not  specifically 
prayed  for. 

Henderson  vs.  Trousdale,  10  A.  648;  Levet  vs.  LapeyroUerle,  38 
A.  912. 

13.  Signature  of  attorney  may  be  through  agent. 
Martin  vs.  Moore,  11  A.  121. 

14.  Signing  is  sufiQcient  without  designation  as  attorney. 
Merrill  vs.  Lattimore.  12  R.  139. 

15.  Signing  of  annexed  affidavit  is  sufficient  signing  of  peti- 
tion. 

Zollicoffer  vs.  Briggs,  3  R,  236. 

16.  Title  of  court.     When  error  is  merely  clerical,  exception 
arising  from  error  in  the  title  of  court  will  be  overruled. 

Clark  vs.  Comford,  45  A.  502. 

173-  Certainty  of  Petition — If  the  plaintiff  demand  a 
specific  object,  he  must  describe  it  with  certainty  in  his 
petition,  in  such  a  manner  as  to  leave  no  doubt  as  to  the 
object  demanded. 

Ambiguities  in  petition  which  do  not  prevent  court  from 
knowing  what  is  demanded  are  not  fatal. 

Lea  vs.  Terry,  15  A.  159. 

174'  Annexing  Acts — When  the  action  is  founded  on 
a  notarial  or  public  act,  an  authenticated  copy  must  be 
annexed  to  the  petition,  in  order  that  it  may  be  communi- 
cated to  the  defendant,  if  he  require  it;  but  it  shall  not 
be  necessary  to  serve  the  same  on  the  defendant, 
cp.ajo. 
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1.  Where  defendant  annexes  act  to  answer,  plainMff  may 
amend  to  charge  its  simnlation. 

West  YS.  Hickman,  U  A.  620. 

2.  Annexed  documents  control  allegations  of  petition  or  an- 
swer. 

Teatonia  Bank  ts.  Wagner,  83  A.  732;  14  A.  868;  1  B.  469;  18  A.  680;  27  A 
224;  7  A.  295;  6L.276;  14  L.  868. 

8.  But  do  not  supply  essential  deficiency. 

Abadie  vs.  Berges,  41  A.  28. 

4.  Evidence  need  not  be  alleged  to  be  in  writing. 
Brown  vs.  Caves,  19  A.  4^. 

175.  Oyer — But  if  the  title  on  which  the  demand  is 
itounded  bfiL^n  act  under  private  sigjpatiire>.or  a  note  bear- 
ing  the  signature  of  the  defendant ,  it  shall  not  be  neces- 
sary to  annex  to  the  petition  the  original  of  such  an  act,  or 
the  note  itself,  provided  that  if  the  defendant  pray  a  view 
or  oyer  of  the  document  declared  upon,  the  court  shall 
order  the  same  to  be  filed  within  a  reasonable  delay,  and 
in  default  of  the  plaintiff's  complying  with  said  order,  his 
petition  shall  be  dismissed. 

B.  S.  621,  2623;  C.  P.  324,  326,  494. 

1.  Defendant  can  not  demand  oyer  of  unmatured  notes  not 
sued  on. 

Consolidated  Association  vs.  Hughes,  10  A.  610. 

2.  Defendant  may  refuse  to  answer  until  he  has  oyer  of  docu- 
ments sued  on. 

Police  Jury  vs.  Mahoudeau,  27  A.  225.  1 

3.  Defendant  can  not  demand  oyer  of  document  not  sued  on, 
but  which  is  to  be  used  in  evidence. 

Ins.  Co.  vs.  Harrison,  25  A.  1. 

176.  Filing  Petition,  etc.— The  petition,  together  with 
all  the  annexed  documents,  must  be  delivered  to  the  clerk 
of  the  court  to  which  it  is  addressed,  who  shall  receive  it, 
and  endorse  immediately  the  date  of  the  day,  month  and 
year  when  he  received  it. 

Party  filing  documents    must  see  that  clerk    marks  them 
"filed." 

Ford  vs.  Brooks,  85  A.  151 ;  Stafford  vs.  Harper,  82  A.  1078. 
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177.  Waiver  of  Service,  etc. — The  defendant,  or  his 
attorney,  may  waive  the  service  of  plaintiff's  petition,  pro- 
vided the  defendant,  or  his  attorney,  certify  in  writing, 
and  under  his  signature,  on  the  back  of  the  original  de- 
livered to  the  clerk,  that  he  acknowledges  that  the  peti- 
tion has  been  duly  served  on  him ;  in  such  case  the  clerk 
shall  not  be  entitled  to  charge  for  a  copy,  nor  the  sheriff 
for  citation. 

(A)  Waiver  of  cittUion  may  be  otherwise  shown. 
stein  T8.  Bruimer»42  A.  778;  7  A.  61. 

(B)  Who  may  not  waive  service  of  petition  and  citation, 

L  Officers  of  corporation  in  suit  to  declare   forfeiture  of 
charter. 

state  vd.  Citizens*  Bank,  31  A.  886. 

2.  Curator  ad  hoe. 

He  can  not  waive  any  legal  rights. 

Carpenter  T9.  Beatty,  12  R.  540;  Hill  ts.  Barlow,  1  B.  142;  Tieknor 
vs.  Calhoun,  28  A.  258;  Bienvenu  vg.  Traders'  Ins.  Co.,  33  A. 
209;  Cormier  vs.  DeValoourt,  88  A.  1168. 

He  may,  however,  acknowledge  service  on  him. 

BartlettYS.  Wheeler,  81  A.  548.  Millaudon  vs.  Beasley,  2  A.  916; 
Heirs  of  Fly  vs.  Noble,  87  A.  667. 

3.  Alleged  insane  i>er8on  in  suit  to  interdict. 

Uernon  vs.  Horrell,  28  A.  27. 

4.  Qamishee. 

Phelps  vs.  Broughton,  27  A.  692. 

iC)  IFho  may  accept  service  and  ivaive  citation, 

Adminifltrator. 

Logan  vs.  Herbert,  80  A.  727. 

W  Acceptance  of  service  and  waiver  of  citation  authorize  default 
ot  <mce,  unless  delay  reserved.     Qumret 
BrtDs  Vd.  Payne  A  Harrison,  80  A.  498. 

(K)  Sheriff  can  not  certify  a  waiver, 
Shannon  vs.  Gofle,  15  A.  86. 

178.  Clerk  Must  Make  Copy  and  Annex  Citation— 

The  clerk  to  whom  the  petition  has  b^en  delivered,  must, 
€3ccept  in  the  case  above  expressed,  make  out  a  faithful 
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and  exact  copy  of  the  same  in  the  language  in  which  it 
was  presented,  in  order  that  it  may  be  served  on  the  de- 
fendant, and  he  must  annex  to  that  copy  a  citation 
addressed  to  the  defendant,  in  the  form  prescribed  in  the 
following  article. 

C.  C.  891. 

t 

1.  No  extra-territorial  service  of  citation. 

Interdiction  of  Dumas,  32  A.  679. 

2.  Defective  citation  cured  by  answer  to  merits. 
4  ^  Society  vs.  Morris  A  Co.,  24  A.  847. 

179.  Essentials  of  Citation — The  citation  addressed  to 
the  defendant  must  be  drawn  in  English;  it  must  men- 
tion : 

1.  The  title  of  the  cause. 

2.  The  name  of  the  defendant  to  whom  it  is  addressed, 
the  place  of  his  residence,  or  that  where  he  happens  to  be, 
in  the  manner  set  forth  in  the  petition. 

3.  The  name  or  title  of  the  court  before  which  the 
defendant  is  cited  to  appear. 

4.  It  must  summon  the  defendant  either  to  comply  with 
'"VX-^   the  demand  contained  in  the  petition,  of  which  a  copy 

"  accompanies  the  citation,  or  to  deliver  his  answer  to  the 

petition  in  the  office  of  the  clerk  of  the  court  in  which  he 
is  cited  to  appear.  The  place  where  such  office  is  held 
must  be  expressed. 

5.  The  citation  must  express  the  number  of  days  given 
-ZY—       to   the    defendant  to   file    his   answer,  according  to  the 

distance  from  his  residence  to  the  place  where  the  court 
is  held,  to  be  reckoned  from  the  day  when  the  citation 
was  served. 
"    ' '  *  6.  It  must  express  the  date  of  the  day,  month,  and  year, 

*  when  it  was  delivered. 

7.  It  must  be  signed  by  the  clerk  who  delivers  it,  and 
express  his  quality ;  it  must  be  sealed  with  the  seal  of  the 
court  by  whose  order  it  is  given. 

C.  p.  818. 
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(^)  Requisites  of  citation. 

1.  Title  of  cause  may  appear  in  any  part  of  citation. 

Bank  ts.  Blafl,  10  B.  26. 

2.  Citation  must  be  addressed  to  defendant : 

19A.  seo. 

(a)  Not  to  a  person  claimed  to  be  agent. 

Jacob  vs.  Frere,  28  A.  626. 
(h)  Not  to  a  third  person,  even  when  served   on  de- 
fendant. 

Waddil  vs.  Payne  A  Harrison,  23  .\.  773. 

S*  Joint  obligors  must  be  each  cited. 
LeBlano  vs.  Marsoudet,  25  A.. 464. 

^*  But  citation  to  curator  ad  hoc  of  absentee  valid. 

13  A.  406;  Cooper  vs.  Folk,  2  A.  159;  Monitipn  of  Hall,  21  A.  692. 

^-  Power  to  receive  citation  for  another  must  be  express  and 
special. 

t«Blano  vs.  Perroux,  21  A.  27. 

•   Citations  to  representatives  of  parties  litigant  must  men- 
tion  capacities. 

Oaloche  vs.  Grivot,  18  A.  481;  Cumutz  vs.  Bank,  20  A.  35;  see  Caldwell 
vs.  Heirs  of  Cooper,  6  E.  9;  Harris  vs.  Alexander,  1  E.  80. 

1-   dumber  of  days  delay  must  be  given. 

I3upay  vs.  Arceneanx,  21  A.  629. 

8-  Must  be  signed  by  clerk  or  deputy.         . 

Snecession  of  Marigny,  22  A.  172. 

^-  Copy  of  citation  need  not  have  seal. 
Medley  vs.  Vpris,  2  A.  140. 

(B)  ^^^^uu  is  not  absolutely  required  in  citation. 
^-  Kame  of  judge. 

Hemken  vs.  Farmer,  3  B.  155;  State  vs.  Head,  22  A.  55. 
^*  Residence  of  defendant  when  it  is  stated  in  accompanying 
petition. 

Succession  of  Marigny,  22  A.  171. 

8.  Place  where  court  is  held,  provided  citation  shows  name  of 
judge  and  what  court  issues  it. 

Landry  vs.  Dickson,  7  A.  238;  Drlggs  vs.  Morgan,  10  K.  119. 

4.  Where  citation  or  return  defective,  cause  is  remanded. 

Aldige  &  Co.  vs.  Knox  &  Pugh,  16  A.  180;  Adams  ft  Co.  vs.  Busile,  35^ 
A.  101. 

jj^    i8o.  Delay  for  Answering — The  delay  to  be  expressed 
in  the  citation  consists  of  ten^daj^'^,  to  be  counted  from  the 
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time  the  citation  has  been  served,  which  are  allowed  to 
the  defendant  to  comply  with  the  demand  of  the  petition, 
if  the  defendant  reside  in  the  place  where  the  court  is 
held,  or  within  ten  miles  from  such  place. 

If  the  defendant  reside  at  a  greater  distance,  the  afore- 
said delay  shall  be  increased  by  one  day  for  every  ten 
miles  that  his  residence  is  distant  from  the  place  of  hold- 
ing the  court  before  which  he  is  cited  to  appear. 

In  counting  the  ten  days  neither  the  day  when  the  cita- 
tion has  been  served,  nor  the  day  when  the  delay  expires, 
are  included. 

C.  p.  318,  381, 1083. 

1.  Ten  full  days  must  be  allowed.     Default  prior  to  that  null 
and  judgment  null. 

2  R.  448;  Fowler  vs.  Smith,  1 R.  448;  Arthur  vs.  Cochran,  12  R.  43;  Will- 
lams  vs.  Dunn,  2  A.  806;  Hart  A  Co.  vs.  Niaon  A  Co.,  25  A.  137;  Evans 
vs.  Payne,  30  A.  496. 

2.  Where  last  day  falls  on  dies  non,  whole  of  next  day  is  al. 
lowed. 

Oatnerwood  vs.  Shepard  30  A.  677;  Garland  vs.  Holmes,  12  R.  421 ;  Mer- 
cler  vs.  Judge,  29  A.  223. 

8.  Provision  for  delay  according  to  distance  from  court  house 
does  not  apply  to  defendants  residing  out  of  State. 

West  vs.  Wilson,  4  L.  220. 

4.  Distance  to  court  house  computed  over  ordinary  road,  not 
a  mere  cut-off. 

Woodward  vs.  Dashiell,  16  L.  186. 

i8i.  Number  of  Copies — If  there  are  two  or  more  de- 
fendants to  the  suit,  the  clerk  shall  make  out  as  many 
copies  of  the  petition  as  there  are  defendants  in  the  cause, 
whether  they  all  reside  in  the  parish  where  the  court  is 
held,  or  in  different  parishes,  even  if  these  be  out  of  the 
jurisdiction  of  that  court. 

C.  C.  20S5. 

1.  Where  a  partnership,  not  commercial,  is  sued,  each  mem- 
ber must  be  cited. 

McGee  vs.  McCord  et  al.,  14  L.  862;  Stevenson  &  Co.  vs.  Riser,  23  A.  42L 
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2.  Aliter  when  firm  is  commercial. 

Kearney  ts.  Spencer,  14  A.  870 ;  Montague  vs.  Weil  A  Bro.,  30  A.  62. 

3.  Citation  mnst  be  addressed   to  both  wife  and  husband^ 
when  one  single  citation  issues. 

Marrioneauz  vs.  Down,  19  A.  208. 

"4^     182.  One  Citation  and  One  Petition  for  Husband  and 

^ife,   Minors,    Partnership    Corporation,    Absentees — 

^^vertheless,   if  the  defendants  are   husband  and  wife, 

\         or  minors,  interdicted,  or  absent  persons  having  the  same 

1         Orator,  or  person   represented  by  the  same  attorney  in 

fr         lact,  or  partners  of  the  same  firm,  or  members  of  the 

B         same  corporation,  it  will  be  sufficient  to  deliver  one  single 

r  citation  and  one  single  copy  of  the  petition  to  the  person 

m  '■^presenting  such  defendants. 

g  C.  p.  118, 192. 

^-  Citation  to  the  wife  and  "  her  husband"  is  a  sufficient  cita- 
tion to  the  husband. 

Phlpps,  T8.  Snodgrrass,  31  A.  88. 

2-   One  citation  sufficient. 

Jordan  &  Co.  vs.  Anderson,  29  A.  750 ;  Gaines  vs.  Morris,  6  E.  4 ;  Gllmore 
vs.  Gilmore,  9  A.  197;  McElvin  vs.  Taylor,  30  A.  362. 

3'    Oommercial  firm  is  meant  in  above  article. 
Stevenson  &  Co.  vs.  Riser,  23  A.  421. 

^8j-  Clerk  Sends  Petition  and  Citation  to  Sheriff— The 
clerk  XTiiist  address  without  delay,  the  copy  of  the  citation 
andof  the  petition  intended  to  be  served  on  the  defendant 
to  the  sheriff  of  the  parish  where  that  defendant  resides. 

C-  ^.  178. 

184.  Id.^  For  Defendants  in  Other  Parishes — If,  among 

the  defendants,  there  be  some  who  reside  out  of  the  juris- 

fiction  of  the  court  before  which  the  suit  is  pending,  the 

clett  must  address  to  the  sheriffs  of  the  different  parishes 

wbere  they  reside,  copies  of  the  citation  and  petition  in« 

tended  for  such  defendants,  in  order  that  they  may  be 

served  on  them,  and  such  return  made  of  the  service  as 

is  hereafter  provided. 

117 


V 


186-189  Of  the  Ordinary  Procbbdings. 

1.  No  process  can  be  served  outside  of  the  State. 

Interdiction  of  Dumas,  32  A.  679. 

2.  See  Act  92  of  1893  constituting  overseers  agents  of  non- 
resident owners  to  stand  in  judgment  in  suits  by  laborers  for 


185.  Endorsement  by  Sheriff — The  sheriff  to  whom  the 
clerk  delivers  or  addresses  copies  of  a  petition  and  cita- 
tion to  be  served  on  a  defendant,  in  the  manner  above 
provided,  shall  endorse  upon  the  same  a  cer.ificate  of  the 
day,  month  and  year,  when  those  documents  have  been 
received  by  or  delivered  to  him. 

186.  Service  by  Sheriff — The  sheriff  must  serve  those 
copies,  without  any  delay,  on  the  defendant  named  in  the 
citation;  and  when  there  are  several  defendants  to  the 
same  suit,  he  must  make  as  many  services  as  there  are 
citations;  always  conforming,  in  either  case,  with  the 
provisions  hereafter  enacted. 

C.  p.  1026. 

1.  Ordinary  diligence  in  service  is  required. 

Bloomfleld  vs.  Jones,  2  A.  936. 

2.  Service  by  de  facto  sheriff  is  good,  and  no  exception  as  to 
sheriff's  capacity  allowed. 

Gradnige  vs.  Moore,  10  A.  670,  citing  5  A.  156,  6  A.  161,  3  A.  633. 

^V   187.  Modes  of  Service — The  citation  and  the  petition 
'   accompanying  it  may  be  served  in  two  different  ways, 
by  being  delivered  to  the  defendant  in  person,  or  by  being 
left  at  his  domicile. 

188.  Personal — The  service  is  made  in  person  when  the 
citation  and  petition  are  delivered  to  himself. 

189.  Domiciliary — It  is  made  at  the  domicile  when  the 
copies  of  the  citation  and  petition  are  left  at  the  usual  place 
of  domicile  or  residence  of  the  defendant,  if  he  be  absent, 
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oy  delivering  them  to  a  person,  apparently  above  the  age 
of  fourteen,  living  in  the  house. 

C.C.38. 

('^J  Sheriff^ 8  return  of  service  at  domicile  must  show: 

1.  That  service  was  made  at  domicile.     Service  at  store  not 
connected  with  dwelling  invalid ;  so  also  at  office. 

Adams  A  Co.  vs.  B  as  lie,  35  A.  101;  Marin  vs.  Thierry.  29  .\.  362;  Mc- 
Cracken  vs.  Slmms,  19  A.  33;  12  L.  550;  14  L.  212;  5  A.  147-217;  12  A.  2^; 
Lehman,  Stem  &  Co.  vs.  Broussard,  45  A.  —;  21  A.  26. 

^-  That  if  store  was  domicile,  service  was  made  there. 

Id. 

^-  That  defendant  was  absent. 

Okey  vs.  Drummond,  4  A.  363;  Arnault  vs.  St.  Julien,  21  A.  630;  Ker- 
(irick  vs.  Kendrick,  19  L.  36. 

*•  That  the  service  was  made  on  one  living  in  the  house  with 
defendant. 

ITalker  vs.  Barelli,  32  A.  470;  Lewis  vs.  Smith,  24  A.  617;  Feazel  vs. 
Cooper,  15  A.  462;  Thibodaux  vs.  Wright,  a  A.  130;  Cole  vs.  Hocha,  21 
-A.  613;  24  A.  617,  and  cases  cited ;  Arnault  vs.  St.  Julien,  21  A.  630. 

'  ^at  said  person  was  apparently  above  the  age  of  fourteen. 

Acta.tti8  A  Co.  vs.  Basile,  35  A.  lOL 

•  liLat  elieiiff  knew  name  of  party  to  whom  he  handed  cita- 
tion oir  learned  it  by  interrogating  that  person. 

0*-n  a»-a  vs.  Lumber  Co.,  42  A.  226. 
(B)  Ameti€in%^nt  of  return  : 

1.  Wa©i-^  service  was  good,  but  return  bad,  sheriff  may  amend 
^\i^Tk  oase  is  remanded. 

A**^»iis4  Co.  vs.  Basile,  35  A.  101 ;  U'Hara  A  Whitney  vs.  Lumber  Co., 
^^  A.,  227. 

%  Bttt.  no|.  afjjQj.  judgment  when  citation  is  null, 
^^lanc  vs.  Perroux,  21  A.  26. 

^ej  Vi^  ojieer  amends: 

Qt^'i  deputy  serving  may  amend. 
HtKnight  V8.  Connen,  14  A.  397. 

|pj  Seti^Mie  anywhere  at  domicile  is  valid.     Overseer  in  rear   of 
j)lfl«to«ori  may  be  served  there. 
Sttcoeision  of  MoCalop,  10  A.  224 ;  Maxwell  vs.  Collier,  6  R.  86 ;  Rousseau  vs. 
*'»yMTe.24A.365. 
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(E)  Return  9ole  evidence  of  service : 

1.  Oitation  proved  only  by  sheriff's  return — ^not  by  parol  evi- 
dence. 

Gllddon  vs.  Goos,  21  A.  682;  LeBlano  vb.  Perroux,  31  A.  26;  Harris  rt, 
Alexander,  1  R.  80;  Hobsou  vs.  Peake,  44  A.  887. 

2.  Return  itself,  unaided  by  evidence  aliunde,  must  establlBh 
all  essentials  of  domiciliary  service. 

Corcoran  vs.  RIddell.  7  A.  268. 

IQO.  Service  on  Defendant  Sui  Juris — The  petition  and 
citation  must  be  served  on  the  defendant  in  person  or  left 
at  his  domicile,  in  the  manner  provided  in  the  two  preced- 
ing articles,  in  all  cases  where  the  defendant  is  of  age, 
enjoys  civil  rights,  is  present  in  the  place,  or  has  there  his 
acknowledged  domicile  or  residence. 

C.  p.  254. 

iQi.  Service  on  Defendant  not  Sui  Juris — But  if  the 
defendant  be  a  minor,  a  person  interdicted,  or  a  married 
woman,  or  if  the  suit  be  brought  against  the  members  of  a 
corporation,  of  a  public  institution,  or  of  a  commercial 
partnership,  the  petition  and  citation  must  be  served  in  the 
manner  hereafter  provided  in  the  following  articles. 

192.  Service  on  Married  Woman— If  the  petition  and 
citation  be  directed  against  a  married  woman  not  sepa- 
rated from  bed  and  board  from  her  husband,  the  service 
may  be  made  by  delivering  to  either  the  husband  or  the 
wife,  or  by  leaving  them  at  the  domicile  of  the  latter,  by 
delivering  the  same  to  a  person  apparently  above  the  age 
of  fourteen  years,  living  in  their  house. 

1.  Citation  addressed  to  wife  and  husband,  and  served  upon 
the  wife  in  person,  is  sufficient. 

Gatnes  vs.  Morris,  6  R.  4;   Harris  vs.  Alexander,  1  B.  80;  Holt  vs. 
Liquidators,  33  A.  673. 

2.  Also  if  served  on  the  husband. 

MoEIvIn  vs.  Taylor,  30  A.  552;  Jordan  A  Co.  vs.  Anderson,  29  A.  f49. 

193.  Service  on  Woman  Divorced  or  Separated — But  if 
the  woman  be  separated  from  bed  and  board,  or  divorced 
from  her  husband,  the  service  must  be  made  as  if  sole. 
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194.  Service  on  Tutor  or  Curator — If  the  suit  be  brought 
against  minors  not  emancipated,  interdicted  or  absent  per- 
sons, whose  property  is  administered  by  a  curator,  then 
the  petition  and  citation  must  be  served  either  by  delivery 
in  person  to  the  tutor  or  curator  of  such  minors,  inter- 
dicted or  absent  persons,  or  by  leaving  them  at  the  usual 
place  of  domicile  or  residence  of  such  tutor  or  curator. 

C.C.56,145;  C.  P.  116, 163. 

Curator  can  not  waive  any  legal  rights. 

Hill  TS.  Barlow,  6  B.  142. 

IQS-  Service  on  Special  Tutor — If  the  minors,  the  in-  ^t  -  ^  ?  ^ 
terdicted  or  absent  persons,  against  whom  the  suit  is 
brought,  had  no  tutor  or  curator,  and  the  plaintiff  has  had 
a  special  tutor  or  curator  appointed  to  defend  them  in  the 
suit,  the  service  must  be  made  on  that  curator  in  person, 
or  at  his  domicile. 

CO.  66;  C.  P.  116,964. 

196-  Service  on  Agent — Nevertheless,  if  the  person  ab- 
sent has  an  attorney  in  fact,  whose  name  appears  in  the 
Petition,  the  sheriff  shall  serve  the  same  on  that  attorney 
^^iact,  in  person  or  at  his  domicile. 

O.C.  47;  see  Art.  246,  Constltatlon  1879,  as  to  service  on  agent  of  foreigrn 
corporations. 

1-  SeiYice  of  citation  on  one  aUeged  to  be  attorney  in  fact  is 
invalid  if  he  be  not  snch  agent. 

Farmer  vs.  Hafley,  38  A.  282. 

2.  Or  on  former  agent  of  dissolved  firm. 

Conery  vs.  Rotchford,  Brown  A  Co.,  30  A.  692. 

3.  Hetom  does  not  prove  agency. 

Johnson  vs.  Brown,  18  A.  334,  and  cases  cited. 

4.  Service  on  agent  of  defendant  is  sufficient,  provided  agency 
appears  in  petition. 

Pilie  vs.  Eenner,  16  L.  670;  Municipality  vs.  Church,  3  A.  463. 

^97.  Service  on  Emancipated  Minor — When  the  suit  is 
btoughi  against  an  emancipated  minor,  the  sheriff  must 
•^^  the  citation  and  petition  on  such  minor  in  person  or 
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at  his  domicile,  unless  he  is  absent  from  the  State,  in 
which  case  they  must  be  served  on  the  advocate  appointed 
by  the  judge  to  defend  him. 

198.  Service  on  Corporation,  Banks,  Partners,  etc. — 
When  a  suit  is  brought  against  a  corporation,  a  public  in- 
stitution, or  against  persons  associated  in  ordinary  part- 
nership, the  service  must  be  made  as  follows: 

Public  Corporations — In  suits  against  the  corporation  of 
cities  and  of  other  places,  on  the  Mayor  in  person,  or  on 
any  other  officer  exercising  similar  functions,  or  in  his 
absence,  at  the  place  where  he  holds  his  office,  by  delivery 
to  some  of  the  officers  employed  there. 

Banks — In  suits  against  banking  establishments,  on  their 
president  in  person,  or  at  the  house  where  the  bank  is  kept, 
by  delivery  to  the  teller,  or,  in  his  absence,  to  some  other 
officer  of  the  establishment. 

Other  CoriK)rations — In  suits  against  other  civil  or  re- 
ligious corporations  or  public  institutions,  on  their  presi- 
dent in  person,  or  at  their  office,  if  they  hold  such  in  per- 
manence, by  delivery  to  some  of  their  agents. 

Commercial  Firms — In  suits  against  any  commercial 
association  trading  under  a  title  or  as  a  firm,  on  any  of  the 
partners  in  person,  or  at  their  store  or  counting  house,  by 
delivery  to  their  clerk  or  agent. 

C.  p.  112, 119. 

1.  Foreign  corporations  must  nominate  resident  agent  who 
may  be  cited. 

Constitution,  Art.  245. 

2.  Foreign  corporation  sued  through  general  agent,  not  mere 
sub -agents. 

Weight  vs.  Liverpool,  London  and  Globe  Ins.  Co.,  80  A.  1186. 

8.  And  such  corporation  can  not  defeat  suits  by  revoking 
power  to  agent. 

Michael  vs.  Mutual  Ins.  Co.,  10  A.  737. 

4.  Authority  to  receive  service  of  citation  must  be  special. 

Bowland  vs.  Pannars  Executors,  10  L.  698;  DeLizardi  vs.  Pouverin,  4 
R.  398;  Dickson  vs.  Morgan,  6  A.  562. 
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5.  And  alleged  agent's  admission  is  not  sufficient  evidence  of 
his  power  to  receive  citation. 

Dawson  ts.  Landreauz,  29  A.  863. 

6.  Ck>mmercial  firm : 

Service  of  citation  on  any  one  of  the  firm  sufficient. 

Montague  V8.  Well,  30  A.  62. 

AlUer  after  dissolution  of  firm. 

Michie  vs.  Brown  &  Co.,  20  A.  75;  Anderson  vs.  Arnt'tte,  27  A.  237; 
Wilmot  vs.  Steamer  Ouachita  Belle,  82  A.  612;  Kearney  vs. 
Fenner,  14  A.  870;  Galenne  vs.  Akin,  17  L.  42;  Montague  vs. 
Weil.  30  A.  50. 

7.  And  where  firm  had  no  social  name. 

Heffemian  vs.  Brenham,  1  A.  147. 

8.  In  particular  partnerships,  each  partner  must  be  cited. 

MeGehee  vs.  McCord,  14  L.  362 ;  Billgery  vs.  Dameron,  18  A.  U  9 ;  Steven- 
son vs.  Riser,  28  A.  421 ;  LeBlanc  vs.  Marsoudet,  25  A.  4U. 

199.  Service  on  Captain  or  Master  of  Ship,  or  Crew — 

If  the  suit  has  been  brought  against  the  captain  or  mas- 
ter of  a  ship  or  other  vessel,  or  against  some  one  forming 
part  of  the  crew  of  such  ship  or  vessel,  having  no 
domicile  or  residence  in  the  State,  the  petition  and  cita- 
tion must  be  served  either  on  the  defendant  in  person,  or 
on  board  of  the  ship  or  vessel  in  which  he  is  employed, 
by  delivery  to  any  person,  apparently  above  the  age  of 
fourteen,  belonging  to  the  crew  of  that  ship  or  vessel. 

L  In  suite  against  owners  of  vessels  who  are  not  captains  or 
masters  this  article  does  not  apply. 

Fellows  vs.  Lockett,  7  A.  461. 

2.  Captain  may  be  served  by  leaving  citation  on  board,  though 
he  may  occupy  furnished  rooms  in  the  city. 
Erwin  vs.  Butler,  5  L.  381. 

JOO.  Return  of  Sheriff — When  the  sheriff  shall  notify 
the  defendant  of  the  suit  brought  against  him,  in  some  of 
the  modes  above  provided,  he  must  make  his  return  in 
writing,  on  the  back  of  the  original  citation  delivered  to 
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him,  stating  in   what   manner  this  notificatio'n  has  beeo 
effected  conformably  to  the  following  provisions. 

1.  Return  can  not  certify  waiver  of  service. 

Shannon  ts.  Goffe,  16  A.  86. 

2.  False  return  may  be  shown  in  action  to  annul  judgment. 

Sloan  T8.  Menard,  S  A.  218. 

201.  Returns  of  Domiciliary  Service — If  the  service 
was  made  at  the  domicile  of  the  defendant  by  delivery 
to  a  third  person,  the  sheriff  must  state  in  his  return: 

1.  Where  the  domicile  or  the  house  inhabited  by  the 
defendant  is  situated. 

2.  The  name  of  the  person  on  whom  the  service  was 
made;  whether  such  person's  name  was  known  to  him, or 
whether  he  learned  it  by  interrogating  that  person ;  or,  in 
the  latter  case,  if  the  person  refused  to  tell  his  name,  the 
return  must  mention  that  circumstance. 

See  0.  P.  189  and  authorities. 

,    Sheriff  presumed  to  know  the  person  who  in  his  certificate  he 
states  he  was. 

Whiting  vs.  Haggerty,  5  A.  686. 

202.  Same — The  same  formalities  which  are  prescribed 
in  the  preceding  articles  must  be  observed  by  the  sheriff 
in  serving  citations  at  the  office  of  chartered  banks  or 
other  public  institutions,  or  at  the  counting  house  of  com- 
mercial establishments,  or  on  board  of  ships  or  vessels. 

203.  Recitals  of  Return — Signature — The  return  of 
the  sheriff  must  state  the  day,  month  and  year,  when  the 
process  was  served,  and  be  signed  by  him. 

204.  Return  of  Original  to  Clerk — Immediately  after 
a  service  of  the  process,  the  sheriff  must  send  back  to 
the  office  of  the  clerk,  from  whom  he  received  it,  the 
original  citation  on  which  his  return  has  been  endorsed^ 
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in  order  that  it  may  be  deposited  at  the  office  previous  to 
the  expiration  of  the  delay  given  to  the  defendant  to  file 
his  answer. 

205.  Sheriff  Failing  to  Serve  or  Make  Return,  Liable — 
When — If  a  sheriff,  who  has  charge  of  a  citation  and  pe- 
tition, neglect  or  postpone  servingthem  regularly,  or  delay, 
without  good  cause,  to  deliver  or  to  send  back  the  orig- 
inal citation,  with  his  return  endorsed,  to  the  office  whence 
it  issued,  he  shall  be  liable  for  all  the  loss  and  damages 
which  the  party  may  have  sustained  through  his  neglect. 

a  C.  2316. 

206.  Citation  Essential — Citation  being  the  essential 
ground  of  all  civil  actions  in  ordinary  proceeding,  the 
neglect  of  that  formality  annuls  radically  all  proceedings 
had,  unless  the  defendant  have  voluntarily  appeared  to 
the  suit  and  answered  the  demand. 

But.  citation  is  not  necessary  in  executory  proceeding, 
nor^whentheproc  are  in  rem  against  the  thing 

asJiereafterjjroyidedL 

C.  p.  292, 608.  Sec.  4. 

(A)  No  valid  judgment  except  in  special  oases  can  be  rendered 
vhere  there  is  no  citation  or  a  citation  which  is  fatally  defective. 

Collier  vs.  R.  R.  Co.,  41  A.  37;  Conery  vs.  Botchford,  Brown  A  Co.,  30  A.  692; 
citing  17  A.  91 ;  21  A.  613, 680;  20  A.  75;  15  A.  2;  10  A.  674;  30  A.  140;  30  A.  8b3. 

(B)  C(ue  remanded  for  citation  of  necessary  parties. 

i^tate  vx  Tel.  Swing  T8.  Tontelieu,  30  A.  1122;  Adams  &  Co.  vs.  Basile,  35 
A.  lOL 

1^}  CiUUion  invalid  if  not  to  person  in  proper  capacity, 
Dlnncyer  vs.  O'Hern,  39  A.  961. 

W)  *Vo  technical  citation  is  required. 

1.  Where  judgment  is  confessed. 

Marbury  vs.  Pace,i9  A.  667. 

2.  Where  proceedings  are  for  coUection  of  taxes,  published 
notice  to  delinquents  stands  in  lieu  of  citation. 

Elder  vs.  City,  81  A.  500;  10  A.  771 ;  28  A.  17. 
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3.  Where  order  of  court  directing  administrator  to  account  i» 
served  on  him. 

Farmer  vs.  Judge,  31  A.  116. 

4.  Where  it  is  waived  or  acknowledged  to  have  been  served. 

Bartlott  vs.  Wheeler,  31  A.  Ml ;  Fly  vs.  Noble,  87  A.  667. 

5.  In  proceedings  by  rule,  in  settlement  of  successions  and 
insolvencies,  etc. 

Isaacson  vs.  Judge,  84  A.  78. 

6.  Where  oppositions  to  respite  or  surrender  are  made. 

Anderson  vs.  His  Creditors,  32  A.' 8. 2;  Mi^ewslci  vs.  Creditors, 40  AM. 

(E)  Cfitation  waived, 

1.  By  plea  to  jurisdiction  and  by  plea  of  Us  pendens. 

City  vs.  Walker,  23  A.  803. 

2.  By  plea  to  merits,  such  as  prescription. 

Nicholson  ft  Co.  vs.  Jennings,  27  A.  482. 

(F)  Want  of  citation  cured. 

By  appearing  in  cause  for  any  purpose  except — 

(a)  To  object  to  citation. 

Livingston  vs.  Dick,  1  A.  82-^;  Tutorship  of  Heirs  of  Byland,8> 
A.  756;  Suooesslou  of  Baumgardin,  85  A.  180. 

And  so  on  appeal.  • 

Id. ;  City  vs.  Hall,  21  A.  488. 

(b)  To  move  for  bond  for  costs. 

Collier,  Tutrix,  vs.  R.  R.  Co.,  41  A.  37. 

(o)  To  move  to  set  aside  writ  of  arrest. 

Jacob  vs.  Sartorious,  3  A.  9. 
(d)  To  appeal. 

Marin  vs.  Thierry,  29  A.  862. 

(G)  Ex  parte  orders.     Usually  invalid  when  no  notice  given  to  par- 
ties interested;  hence  following  ex  parte  orders  will  be  set  oMde: 

1.  Order  on  rule  taxing  fees  of  experts. 

state  vs.  Gauthreaux,  35  A.  116*^. 

2.  Order  reinstating  on  docket  a  suit  once  dismissed. 

Lacroix  vs.  Bangs,  19  A.  88. 
8.  Order  setting  aside  a  continuance. 

Ogden  vs.  Wilson,  18  A.  596;  3  L.  445. 

4.  Order  dissolving  attachment. 

ClaHin  &  Co.  vs.  Lisso  &  Scheen,  81  A.  172. 

5.  Order  annulling  appointment  of  administrator  pro  tempore. 

State  ex  reL  Duncan  vs.  Judge,  18  A.  628. 
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6.  Order. by  judge  ex  proprio  motu  makiiig  substantial  correc- 
tion or  alteration  of  judgment  once  entered  on  minutes. 

Miller  vs.  Chandler,  29  A.  88. 

7.  Order    homologating    provisional    account    regardless   of 
oppositions. 

Wood  T8.  His  Creditors,  86  A.  257. 

8.  Order  granting  alimony  to  plaintiff. 

Madden  vs.  Fielding,  19  A.  605. 

9.  Order  of  judge  reinstating  dismissed  exceptions  or  grant- 
ing new  trial. 

Culverhouse  ts.  Marx,  38  A.  668. 

10.  Order  directing  sheriff  to  pay  money. 

Bank  ts.  Payne  &  Gilman,  21  A.  880. 

11.  Order  of  judge  ex  proprio  motu  ousting  an  alleged  tres- 
passer on  property  of  vacant  estate. 

Sriiccession  of  Townsend,  37  A.  114. 

12.  Order  putting  heirs  in  possession  —particularly  collateral 
heirs. 

Dulton  vs.  Wieklifle,  35  A.  356;  Succession  of  Charmbury,  84  A.  1093; 
i>uccession  of  Allen,  44  A.  801 ;  Succession  of  T»renz,  41  A.  1098. 

13.  Order  directing  sheriff  to  place  money  in  certain  bank. 
Morris  vs.  Cain's  Executors,  34  A.  666. 

14.  Order  dismissing  opposition  and  intervention. 

Uareshide  vs.  Enterprise  Ginning  Co.,  42  A.  1199;  Dcerd  vs.  Postle- 
walte,  36  A.  236. 

16.  Order  appointing  receiver  without  notice. 
Ober  TS.  Manufacturing  Co.,  44  A.  572. 

16.  Order,  rendered  out  of   presence  of  accused,   directing 
sheriff  to  take  him  to  another  parish  to  be  present  at.  taking 
of  depositions  of  sick  witness  for  State. 
Sute  TB.  Chambers,  44  A.  608. 

ffl)  Orders  which  are  ex  parte  may  be  assailed  by  rule. 
Soceession  of  Thompson,  42  A.  121. 


/....    ; 


207.  Dies  Non,   no  Citation,  Demand,  or  Proceeding  ^v^/  -  0 
Allowed  on — No  citation  can  issue,  no  demand  can  be  *- 
made,  no  proceeding  had,  nor  suits  instituted,  on  Sun- 
days, on  the   fourth  of  July,  on   the  first  or   eignth   of 
January,  on  the  twenty-fifth  of  December,  twenfy-second 
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7 
of  February,  or  on  Good  Friday;  nor  shall  any  arrest  be 

made  after  sunset,  on  any  individual  within  his  domicile. 

B.  S.  824,  522,  IIU;  0.  P.  237,  818,  763. 

1.  Diesnon:  By  Act  93  of  1892  following  and  no  others  are  legal 
holidays :  Sundays,  the  first  of  Januajy,  eighth  of  January, 
twenty-second  of  February,  (Jood  Friday,  Fourth  of  July, 
the  first  of  November,  twenty -fifth  of  December,  Thanks- 
giving Day  as  designated  by  President,  Mardi  Gras  and  25th 
of  November  in  the  parish  of  Orleans,  and  eveiy  Saturday 
from  twelve  noon  to  twelve  midnight  in  cities  and  towns 
whose  population  exceeds  one  hundred  thousand. 

See  Act  9  of  1880,  p.  16. 

2.  Act  98  of  1892  fixes  time  for  protesting  bills  and  notes 
maturing  on  Saturdays,  etc. 

See  also  Aot  12  of  1876,  p.  27. 

3.  Writs  of  arrest,  attachment,  sequestration,  provisional 
seizure  and  injunction  may  issue  on  Sundays  and  legal 
holidays. 

Aot  98  of  1890. 

4.  When  first  day  of  term  falls  on  legal  holiday,  court  opens 
on  first  legal  day  thereafter.  y 

Maskell  vs.  Homer,  10  A.  641.  7 
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SECTION  IV. 

0/  the  Conservatory   Acts   Which  May  Accompany  the 

Demand. 

2o8.  Provisional  Orders — He  who  brings  action  may,  in 
certain  cases  provided  by  law,  obtain  provisional  orders, 
either  against  the  person  of  his  debtor  or  his  property,  in 
order  to  give  effect  to  the  suit  which  he  has  brought  or 
intends  to  institute  against  him. 

0.  p.  126. 

1.  Debtor  must  be  cited  and  served  though  arrested. 

Wall  vs.  Wilson,  2  L.  171. 

2.  Mere  informality  in  petition  will  not  vitiate  a  legal  arrest. 

Desba  ts.  Solomons,  12  L.  272. 
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209.  Kinds  of    Conservatory    Writs — There   are   five 
sorts  ot  conservatpry  acts,  to-wit:  \^,   , 

^  •    The  arrest  of  the  debtor.  /  ■/"  ^,-  /  ^/^ 

-jj^-  Attachment  in  the  hands  of  third  persons.  /  ,         -  /9<- 

-^X^'  Sequestration.  ^  .^.v^^.i/'y    ^  -^- *     •■■* 

-j^'  Provisional  seizure, 
^^'  Injunction. 

§1. 

Of  the  Arrest  of  the  Debtor. 

^"^Tj  210.  Arrest — The  arrest  is  one  of  tht*  means  which  the 
iaw  gives  the  creditor  to  secure  the  person  of  his  debtor 
while  the  suit  is  pending,  or  to  compel  him  to  give  secur- 
ity for  his  appearance  after  judgment. 

C.  p.  729.  et  teq. 

211.  Who  Can  Not  Be  Arrested — Minors,  of  both  sexes, 
interdicted  persons,  and  women,  married  or  single,  can 
not  be  arrested;  provided,  that  emancipated  minors,  for 
debts  legally  contracted  by  them  after  emancipation,  shall 
not  be  exempt. 

R.  8.  94, 523.  2321 ;  C.  P.  1037. 

1.  Emancipated  minor. 

Emancipated  minor  may  be  arrested  for  debt  contracted 
after  emancipation. 

Ina.  Co.  vs.  Barroso,  12  L.  412. 

2.  Women. 

Women  can  not  be  arrested  in  ordinary  actions  of  debt, 
but  possibly  may  when  acting  en  autre  droit,  as  tutrix, 
curatrix  or  executrix. 

Monili'lli  V:*.  Russell's  Executrix,  17  L.  638. 

212.  Cause  for  Arrest  and  Mode  of  Obtaining  Writ — 

Any  creditor,  whose  debtor  is  about  to  leave  the  State,  ■ 
even  for  a  limited  time,  without  leaving  in  it  sufficient 
property  to  satisfy  the  judgment  which  he  expects  to  obtain 
in  the  suit  he  intends  to  bring  against  him,  may  have  tiie 
person  of  such  debtor  arrested  and  confined  until  he  shall 
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give  sufficient  security  that  he  shall  not  depart  from  the 
State  without  the  leave  of  the  court ;  provided,  that  no  citi- 
zen of  another  State  shall  hereafter  be  arrested  in  this  State 
at  the  suit  of  a  resident  or  non-resident  creditor,  except  in 
cases  where  it  shall  be  made  to  appear,  by  the  oath  of 
the_creditor,  that  the  debtor  has  absconded  from  his  resi- 
dence. 

£.  S.  87,  534,  3586;  C.  P.  214. 

1.  Act  abolishing  capias  od  aaiiafa^iiendum  does  not  abrogate 
statute  providing  for  incarceration  of  debtor  for  fraud. 

Miltenberger  ys.  Burgess,  15  A.  8;  Gottsohalk  vs.  Meyer  38  A.  885. 

2.  Acts  granting  right  to  arrest  must  be  strictly  construed. 

Levi  A  Navra  vs.  Levy,  20  A.  662. 

8.  A  writ  of  arrest  may  be  obtained  on  a  claim  for  damages 
arising  ex  delicto ,  when  amount  is  certain. 

Block  vs.  Bannermann,  10  A.  I;  Canal  Bank  vs.  Seroeder,  7  A.  615; 
Wilder  vs  Bush,  7  A.  657 

4.  Agent  can  not  take  the  oath  above  provided ;  creditor  him- 
self  must  make  it. 

Merritt,  Bliss  ACo  vs  Openheitn,9  A.  54. 

6.  Arrest  for  fraud  is  a  civil  remedy. 

Thompson  vs.  Chapman,  7  A.  259;  Martin  vs.  Ohrystal,  4  A.  845. 

6.  Foregoing  proviso  applies  only  to  citizens  of  another  State 
of  this  Union — not  to  foreigner. 

Bank  vs.  Seroeder,  7  A.  615;  Tallaman  vs.  Cardenas,  14  A.  614. 

7.  Word  '*  residence ''refers  to  last  place  of  residence. 

Hand  vs.  Taliaferro,  1  A.  26. 

8.  Partner  may  arrest  debtor  of  the  partnership. 

Hrodnax  vs.  Thomasou,  1  A.  382.  * 

9.  Debtor  leaving  State,  even  for  a  limited  time,  may  be  ar- 
rested and  held  to  bail. 

Ueiishaw  vs.  Ladd,  8  L.  513. 

10.  Affidavit  need  not  state  where  defendant  resides. 

Hiuniey  vs.  Bo«hner,  14  A.  872. 

11.  Intention  to  leave  State  easily  presumed  in  cases  of  fraud- 
ulent disposition  of  property. 

Hudson's  Case,  2  M.  .72. 

213.  Writ  Allowed  for  Debt  or  Damages — Such  arrest 
may   be    ordered    in    all    demands    brought   for   a   debt, 
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whether  liquidated  or  not,  when  the  term  of  payment  has 
expired,  and  even  for  damages  for  any  injury  sustained  by 
the  plaintiff  in  either  his  person  or  property. 


C.  p.  244. 
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'214.  Affidavit  and  Bond— JErcYiQus  to  obtaining  ^^^2X^*4^^  ^  ^ 
order  of  arrest  against  his  debtor  to  compel  him  to  give  Cu^*  /  3  ^  ^7  ' 
sufficient  security  that  he  shall  not  depart  from  the  State, 
ihe  creditor  must  swear,  in  the  petition  which  he  presents 
to  that  effect  to  any  competent  judge,  or  ip  an  affidavit 
written  at_ the  foot  Qf^  or  annexed  to  the  same,  that  the 
debj^or  the  damages^  which  he  cLiijQ^  and  the  ^amount  of 
which  he  specifies,  is  really  due  to  him,  and  that  he  verily 
believesjBiaFlthe  defendant  is  about  to  remove  from  the 
Siate^permanently,  without  leaving  in  it  sufficient  prop* 
erty  to  satisfy  his  demand;  and  that  he  does  not  take  this, 
oath  with  the  intention  of  vexing  the  defendant,  but  only 
in  order  to  secure  his  demand. 

The  creditor^  his  agent  or  attorney  in  fact,  praying  such 
arrest,  must,  besides,  annex  to  his  petition  his  obligation 
in  favor  of  the  ikfrmiiiii  for  a  ^sum^exceedingby^ne^  h^  ^^ 
h^tjhe  amount^gf  that  which  he  claims,  with  the  surety 
ofjone  goodjind  solvent  person^esiding  within  the  juris* 
diction  of  the  court,  as  a  security  for  the  payment  of  such 
damages  as  the  defendant  may  recover  against  him,  in 
case  it  should  be  decided  that  the  arrest  was  wrongfully 
sued  out. 

R.  S.  *<,  96,  96, 524,626,  627,  853  i ;  0.  P.  244,  212,  246,  276,  287, 1097,  1109,  22L 

1  Bond  and  affidavit  required  in  aU  eases  of  arrest. 
Graham  vs.  Noble,  19  A.  612. 

2.  Creditor  must  swear  positively  to  existence  of  debt,  but 
may  swear  that  he  verily  believes  that  defendant  is  about 
to  leave,  etc. 

Herwlg  vs.  Beach,  16  A.  261. 

S*  In  injunction  entire  affidavit  may  be  '  'to  best  of  knowledge 
and  belief.' ' 
Jewell  vs.  Jewell,  1  R.  317. 
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4.  Surety.    Bound  by  judgment  against  debtor. 

Kcune  vs.  Fisher,  10  A.  261 ;  Gottsohalk  vs.  Meyer.  28  A,  88&. 

5.  Damages. 

(a)  Malice    presumed    from    want  of  probable  cause  in 
arrest. 

Kin^  vs.  DIttrich,  28  A.  243;  Letzler  vs.  Huntington,  24  A.  83u. 

(b)  Where  no  malice,  no  vindictive  damages  allowed. 

Gourgucs  vs.  Howard  et  als.,  27  A.  340. 

(c^  But  actual  damages  may  be  proved  and  allowed  with- 
out malice. 

iVrrin  vs.  Blanciiard,  15  A.  133;  Philips  vs.  Uonliam  &  Iven,  16 
A.  387;  Kogay  vs.  Juillard,26  A.  8u7;  Wentz  vs.  Bernliardt, S7 
A.  tJ37. 

(d)  Dissolution  of  writ  of  arrest  is  res  judicata  on  ques- 
tion of  right  to  actual  damages. 

Batrimore  vs.  McPeely,  82  A.  1182;  Block  tb.  Meyersi,  a'^  A.  230; 
Kuos  vs.  Goldman,  36  A.  133. 

(e)  Counsel  fees.     Fees  of  attorney  for  procuring  disso- 
lution of  writ  are  allowed  as  damages. 

Roos  vs.  Goldman,  36  A.  133. 

But  not  fees  for  prosecuting  damage  suit. 

Chapin  vs.  Waterman,  84  A.  61. 

6.  Suit  for  damages  premature.  Suit  for  damages  premature 
before  final  termination  of  the  main  suit  unless  the  illegality 
of  arrest  finally  established  by  appeal. 

Wentz  vs.  Bernhardt,  37  A.  638;  citing  15  A.  421 ;  16  A.  3;  .^3  A.  230. 

7.  Probable  cause.     Probable  cause  saves  damages. 

Hopkins  vs.  Gartbwaite,  38  A.  325. 

215.  Oath— by  Whom  Taken — The  oath  prescribed  in 
the  preceding  article  may  be  taken  either  by  the  creditor 
himself,  or,  in  his  absence,  by  his  attorney  in  fact,  or  his 
agent. 

1.  Afladavit  can  not  b^  made  by  agent  when  principal  is 
present. 

Wimbish  vs.  Wade.  21  A.  181. 

2.  Except  possibly  when  principal  is  sick. 

11  A.  274. 

8.  Absence  of  principal  and  fact  of  agency  need  not  be  sworn 
to;  may  be  proved  subsequently. 

Schneider  vs.  Verekner,  II  R.  '274. 
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2i6.  Oath— Before  Whom    Taken— Terms— The   o2X\\  cC^tJ^] ;   f,^,^ 
which  the  creditor  is  required  to  take,  of  the  existence  and  ,x.  .-^  /  "^ '  ^^  c^^*^  ^ 
nature  of  the  debt,  of  which  he  claims  payment,  in   the  i  AJ^.i'T   ^^* 
cases  provided    in    the   two    preceding  articles,    may  be     ,  .s  ^      ^T*^* 
taken  before  ^n^-ilidSS  ^^  justiceof  thej>eace,  or  clerk_  /    ^-^ 
otthe  court  before  which  he  sues,  or  before  the  judge  of 
any  other  place,  provided  the  signature  of  such  judge  be 
proved  or  duly  authenticated. 

And  in  all  cases  when,  by  any  provision  of  this  Code, 
an  oath  of  a  party  is  required,  it  may  (in  case  of  the 
absence  of  said  party)  be  made  by  his  agent  or  attorney; 
and  in  such  case  it  shall  be  sufficient  for  the  agent  or 
attorney  to  swear  to  the  best  of  his  knowledge  and 
belief. 

R.  S.  97, 98, 130,  629,  '2567,  2568 ;  C.  P.  244,  276 ;  R  S.  528. 

Up  to  1838,  at  least,  agent  was   required  to  have  personal 
knowledge  of  existence  of  debt. 
Sanford  vs.  Pyne,  18  L.  304. 

217.  Id.,  Applies  to  All  Provisional  Writs — The  above 
rale  governs  in  all  cases  where  the  oath  is  taken  by  the 
agent  or  attorney  of  the  creditor  topbtain  the  attachment 
»n  the  hands  of  third  persons,  the  provisional  seizure,  or 
the  Sequestration  of  the  debtor's  property,  or  in  order 
^at  he  may  be  enjoined  not  to  dispose  of  the  same  while 
the  action  is  pending. 

C.  p.  245, 276, 287.  304,  UIO,  1117 ;  B.  S.  397, 528,  529,  2567.  2569. 

An  attachment  sworn  to  before  any  other  officer,  though  com- 
petent to  administer  oaths,  will  not  support  the  writ. 
Tallant  vs.  Thompson  A  Musselman,  4  N.  S.  614. 

218.  Discharge  of  Debtor  by  Disproving  Allegations — 
The  debtor  who  has  been  arrested  and  held  to  surety 
fnay  be  discharged  by  proving  to  the  judge,  either  in 
open  court  or  at  his  chamber,  after  having  given  notice 
♦i)the  plaintiff  of  his  intended  application,  that  the  facts 
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Btated  by  the  plaintiff  in  order  to  obtain  his  arrest  are  not 
true ;  but  the  plaintiff  shall  be  allowed  to  support  them 
by  other  testimony. 

See  Leyl  A  Navra  vs.  Levy,  20  A.  S62. 
{A)  Debtor  may  be  discharged. 

1.  By  disproying  the  alleged  facts. 

0.  p.  218. 

2.  By  giving  bond  or  note  secured. 

0.  P.  219,  222. 

8.  By  making:  a  surrender  of  his  property,  when  no  charge  ol 
fraud  is  pending* 

0.  P.  219. 

4.  By  placing  in  sheriff's  hands  sufficient  property  to  satiiiy 
prospective  judgment. 
0.  P.  220. 

{B)  Debtor  may  not  be  discharged  m^ely  by: 

Oonfessing  judgment. 

State  ex  rel.  Wong  Chang  t8.  Sheriff,  81  A.  799;  Anderson  Ti.  Brink- 
ley,  1  A.  126. 

{OJ  Debtor  arrested  after  judgment  must  be  discharged. 

Tbomhill  vs.  Cbristmas.  lOB.  S48. 

219.  Discharge  by  Bond  or  Surrender — The  defendant 
may  also  be  discharged  by  giving  to  the  sherff  his  bond 
for  a  sum  exceeding  by  one-fourth  that  which  is  demanded, 
with  the  security  of  one  good  and  solvent  person,  condi- 
tioned that  he  will  not  depart  for  the  term  of  three 
months ;  and  that  in  case  he  should  depart  before  the  ex- 
piration of  such  time,  or  without  leave  of  the  court,  the 
said  security  shall  pay  to  the  sheriff  the  amount  for  which 
definitive  judgment  shall  be  rendered  in  the  cause. 

When  arrested  on  a  charge  of  fraud,  the  condition  of 
the  bond  shall  be,  that  if  the  fraud  complained  of  be 
established,  the  security  shall  be  liable  for  the  debt  due 
the  complaining  creditor,  in  case  the  debtor  shall  have 
departed  from  the  State  without  leave  of  the  court. 

Any  debtor  who  may  be  imprisoned  under  a  writ  of  ar- 
rest, and  against   whom  no  charge  of  fraud  is  pending, 
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may  also  be  discharged  from  arrest,  by  making  a  surren- 
der of  his  property  to  his  creditors. 

B.  8.65,86,103;  C.  P.  1106. 

220.  Discharge  by  Deposit  of  Property — The  defend- 
ant may  be  discharged  likewise  by  placing  in  the  hands 
of  the  sheriff  property  of  sufficient  value  to  satisfy  the 
amount  of  the  plaintiff's  demand,  in  case  judgment  should 

be  rendered  against  him. 
c.  c.  ao66. 

221.  Arrest  on  Unmatured  Obligation — Even  when  the 
debt  is  not  yet  due,  if  the  debtor  be  about  leaving  the  State, 
the  creditor  may  have  such  debtor  arrested,  if  he  make 
the  oath  above  prescribed,  adding,  that  he  verily  believes 
that  such  debtor  is  about  to  depart  with  the  intention  to 
defraud  his  creditors,  and  setting  forth  specially  the  cir- 
cumstances on  which  that  belief  is  grounded ;  but  the  de- 
fendant will  always  be  allowed  to  disprove  such  allega- 
tions as  above  provided. 

a  p.  214, 348, 314. 

This  article  does  not  refer  to  debtors  who  were  non-residents 
St  the  time  debt  was  contracted. 
Armistoad  vs.  Sanderson,  I  K.  176. 

222.  Discharge  of  Debtor  Arrested  When  Obligation 
lot  Due— The  defendant  thus  arrested  may  be  discharged 

by  giving  his  note  or  obligation  to  the  sheriff  for  a  sum  / .  f 
exceeding  by  one-fourth  the  sum  due  to  the  creditor  at 
whose  suit  he  has  been  arrested,  with  the  security  of  one 
good  and  solvent  person,  that  he  shall  appear  when  the 
debt  shall  become  due  and  judgment  shall  have  been  ren- 
dered on  the  same,  and  that,  on  his  failing  to  appear,  the 
said  security  shall   be   bound  to  pay  the  amount  of  said 

judgment, 
a  p.  uus. 

Plaintiff  may  sue  on  this  obligation,  in  case  defendant  ab- 
sconds, by  appointing  curator  ad  hoc, 
Lougbery  vs.  Crooks,  5  A.  4H.;, 
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223.  Arrest  After  Surrender — When — A  debtor,  though 
he  has  called  a  meeting  of  his  creditors  in  order  to  make 
a  surrender  of  his  property,  and  has  obtained  a  stay  of 
proceedings  against  his  person  or  property,  may,  never- 
theless, be  arrested  if  one  or  more  of  his  creditors  declare, 
on  oath,  before  the  court  in  which  the  failure  took  place, 
that  he  or  they  verily  believe  that  such  debtor  intends  de- 
parting from  the  jurisdiction  of  the  court  to  secrete  his 
person  from  his  creditors;  provided  they  set  forth,  spe- 
cially, the  circumstances  which  have  induced  them  to 
form  such  a  belief. 

This  article  refers  to  arrest  for  debt  simply  and  does  not  re- 
peal or  conflict  with  law  providing  for  arrest  of  appUcant 
for  benefit  of  insolvent  laws. 

FIguiere  v  .  His  Creditors,  11  A.  567. 

224.  Discharge — A  debtor  arrested  pursuant  to  the 
provisions  of  the  preceding  article,  may  be  discharged  by 
disproving  the  charge  brought  against  him,  or  by  giving 
to  the  sheriff  his  obligation  for  such  suni  as  shall  be  de- 
termined by  the  judge,  with  the  security  of  one  good  and 
solvent  person,  that  he  shall  not  leave  the  limits  of  the 
jurisdiction  of  the  court  until  after  the  surrender  of  his 
property  shall  have  been  accepted  by  his  creditors  or  duly 
homologated,  and  the  property  surrendered  by  him  de- 
livered. 

0.  p.  1108. 

Debtor  entitled  to  summary  trial  by  rule  to  dissolve  arrest. 

Gardner  vs.  O'Connell,  6  A.  364. 

225.  Sheriff  Taking  Obligation  Returns  It  to  Clerk- 
When  the  sheriff  takes  an  obligation  with  a  surety  in 
any  of  the  cases  specified  in  the  preceding  articles,  he 
must  immediately  return  svtch  act  to  the  office  of  the  clerk 
of  the  court  where  the  suit  is  pending,  in  order  that  it 
may  be  communicated  to  the  plaintiff. 
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226.  Twenty  Days  Allowed  to  Except  to  Security  Re^- 

ceived— If  no  exception  be  taken  by  the  plaintiff  to  the. 
sufficiency  of  the  security  taken  by  the  sheriff  within 
twenty  days  after  said  act  is  so  returned,  no  such  ex- 
ception shall  ever  after  be  allowed,  and  the  act  of  surety 
shall  be  assigned  by  the  sheriff  to  the  plaintiff. 

227.  Rule  on  Sheriff  to  be  Made  Personally  Liable — 

But  if  within  twenty  days  after  the  act  shall  have  been  re- 
turned by  the  sheriff  to  the  office  of  the  clerk  of  the  court, 
the  plaintiff  except  to  the  surety  accepted  by  the  sheriff,  as 
not  being  solvent  and  sufficient,  said  plaintiff  must  move 
for  a  rule  of  the  court,  or  he  may  make  his  exceptions  be- 
fore the  judge  in  chambers,  calling  on  the  sheriff  to  show 
cause,  ten  days  after  being  notified  of  the  same,  if  such 
I  sheriff  reside  in  the  parish  where  the  court  is  held,  why 

I  he  should  not  be  made  liable,  personally,  to  the  plaintiff, 

as  security  for  the  debt  in  the  same  manner  as  the  secui.'ty 
received  by  the  said  sheriff  would  have  been,  had  he 
proved  good  and  sufficient. 

I  K.S.  1*9,  5»>,  3730. 

'  228.  Where  Such  Sheriff  Resides  in  Other  Parish,  Proper 

j  Delay  Allowed — In   case   such  sheriff  should   reside  in 

I  another  parish,  the  judge  shall  give  such  delay  as  he  may 

think  sufficient  to  enable  him  to  appear  and  answer  the 

rule  granted  against  him,  as  above  stated. 

229.  Sheriff  Bound  Personally  if  Security  InsufEicient — 
At  the  expiration  of  this  delay,  the  court  shall  decide  on 
the  validity  of  the  exception  taken  by  the  plaintiff,  and 
•hould  the  security  received  by  the  sheriff  be  pronounced 
not  good  and  sufficient,  the  court  shall  adjudge  him  to  be 
oound  to  the  plaintiff  in  the  same  manner  as  the  security 
^us  improperly  received  by  him  would  have  been. 

230.  Discharge  of  Surety— When — One  who  has  be- 
come surety  that  another  shall  not  depart  the  State,  or 
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leave  the  jurisdiction  of  the  court  by  which  the  order  of 
surety  was  granted,  and  that  he  will  appear  to  answer  to 
the  judgment,  may ^e, discharged  from  all  responsibility 
by  surrendering  to  the  sheriff  the  person  of  the  debtor 
whom  he  had  arrested. 

B.  S.  89.  85. 91,  392,  868,  864,  866;  C  P.  790. 

1.  Surety  also  discharged  by  death  of  debtor. 

Frey  ▼■.  Hebenstreit,  1  B.  565. 

2.  Bail  may  coerce  surrender  of  principal. 

FUk  ▼■.  Oomstook,  2  B.  36. 

231.  Surrender  by  Surety  at  Any  Time — Such  sur- 
render of  the  person  of  a  debtor  may  be  made  in  every 
stage  of  a  cause,  previous  to  judgment  having  been  ren- 
dered against  the  surety,  as  hereafter  provided. 

0.  p.  785. 

1.  Bven  after  stay  of  proceedings  ordered  and  out  of   tbm 
State. 

Bx  parte  Lafonta,  2  B.  496;  Henderaon  ys.  Lynn,  2  M.  57. 

2.  But  qumre,  whether  this  applies  since  the  act  of  1840. 

See  Llndley  yb.  Havens,  11  B.  204. 

232.  Steps  Necessary  to  Release  Surety— The  sheriff 
to  whom  the  person  of  a  debtor  is  so  surrendered,  must 
deliver  to  the  surety  a  certificate  of  his  having  so  sur- 
rendered the  person  of  the  debtor,  and  on  producing  such 
a  certificate  to  the  court,  after  due  notice  having  been 
served  on  the  defendant,  the  surety  may,  on  moti<^,  have 
the  act  of  surety  executed  by  him  canceled. 

233.  Arrest  of  Debtor  by  Surety — If  one  who  has  be- 
come surety  for  a  debtor  in  any  of  the  cases  above  men- 
tioned, wish  to  be  discharged  of  such  surety  by  surrender- 
ing his  person,  and  such  debtor  refuses  to  go  voluntarily 
to  be  so  surrendered,  or  attempt  to  leave  the  State  or  the 
jurisdiction  of  the  court  without  his  consent,  such  surety 
may  have  the  debtor  arrested  in  order  to  surrender  him 
to  the  sheriff,  by  petitioning  and  obtaining  the   order  of 
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the  judge  to  that  effect;  provided  he  annex  to  his  petition 
an  authentic  copy  of  the  act  by  which  he  became  surety. 

R.  S.  69,  88,  91,  862,  363,  9&i,  365. 

234.  Id.  In  Case  of  Cession — If  the  debtor  has  failed 
and  has  obtained  a  stay  of  proceedings  against  his  person 
and  property,  the  surety  may,  nevertheless,  have  him 
arrested,  in  the  manner  provided  in  the  preceding  article. 

235-  Judgment  Against  Surety — But  if  the  surety  fail 
to  present  the  person  of  the  debtor  on  execution  of  the 
definitive  judgment  rendered  against  him,  the  plaintiff 
shall  be  entitled  to  judgment  against  such  surety  for  the 
amount  of  the  judgment  rendered  against  the  debtor,  by 
moving  for  it  before  the  court  by  which  it  was  rendered, 
after  exhibiting  the  act  of  surety  transferred  to  him  by  the 
sheriff;  provided  written  notice  of  the  intended  motion  be 
given  to  such  surety  ten  days  previous  to  taking  judgment 
against  him ;  and  said  surety  shall  be  tried  summarily,  and 
without  the  intervention  of  a  jury,  unless  he  shall  allege  un- 
der oath  that  the  signature  to  the  bond,  purporting  to  be  his, 
is  not  genuine,  or  that  the  judgment  has  been  satisfied. 

K.  8.  100. 681,  3731, 

236.  Surety's  Liability  Measured  by  Judgment  Against 
Debtor — ^Judgment  can  only  be  rendered  against  the  surety 
for  ihe  amount  of  the  sum  for  which  he  became  surety. 
^^  must  be  the  same  as  that  given  against  the  debtor 
Winself. 

Jind  if  he  be  condemned  to  pay  more,  jndgment  will  be  an- 
nulled. 

M.trcy  V8  Praeger,  34  A.  54 ;  Florat  vs.  Handy,  35  A.  816. 

-''^la?.  At  What  Time  Arrests  May  Be  Ordered— Petition 
Hay  Be  Filed  Next  Day — A  creditor  may  have  his  debtor 
arrested  when  such  debtor  is  about  leaving  the  State,  at 
the  very  moment  of  instituting  his  actionrwhile  it  is  pend- 
ing, inievery  stage  of  the  proceeding,  and^ven  after  ap- 
peal. 
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Attachments,  Arrests  and  Sequestration  Issue  in  Affi- 
davit and  Bond — And  in  all  cases  where  attachments, 
arrests,  and  sequestration  are  demandable,  the  plaintiff, 
his  a^etit,  or  attorney  having  made  affidavit  and  given  bond, 
in  conformity  to  law,  and  having  filed  the  same  in  court, 
and  obtained  the  order  of  the  judge  for  the  issuance  of  the 
writ,  it  shall  be  the  duty  of  the  clerk  to  issue,  forthwith, 
the  same,  without  any  petition  being  then  presented;  but 
the  usual  petition  shall  be  filed  on  the  day  succeeding  that 
on  which  the  said  process  shall  have  issued,  except  in 
^ases  where  a  Sunday,  (jood  Friday,  First  of  January, 
Eighth  of  January,  Twenty-fifth  of  December,  or  Twen- 
tysecnnd  of  February,  or  Fourth  of  July,  shall  be  the 
succeeding  day;  then,  on  the  day  next  succeeding  such 
day  of  public  rest;  and  the  sheriff  shall  proceed  imme- 
diately to  execute  said  process  according  to  law. 

B.  8,  101,  324,  622,  525, 1114;  0.  P.  207,  276,  239,  269,  2S4,  296. 

Bj  Act  14  of  1880  conservatory  write  may  issue  the  day  before 
{petition  is  filed,  provided  affidavit,  bond  and  order  is  filed. 
See  Act  98  of  1892  for  Legal  Holidays. 

238.  Wo  Arrest  Except  in  Cases  herein  provided — No 
debtor  can  hereafter  be  arrested,  and  held  to  surety,  all 
laws  to  the  contrary  notwithstanding,  except  in  the  cases 
above  provided. 

§2. 

Of  Attachments  in  the  Hands  of  Third  Persons. 

239.  Attachments — An  attachment  in  the  hands  of  third 
persons,  is  a  mandate  which  a  creditor  obtains  from  a 
competent  judge,  commanding  the  seizure  of  any  prop- 
erly, credit,  or  right,  belonging  to  his  debtor,  in  whatever 
hands  they  may  be  found,  to  satisfy  the  demand  which 
he  intends  to  bring  against  him. 
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(A)  Competent  judge: 

1.  Clerks  of  court  may  issue  writs  in  absence  of  judge,  shown 
by  affidavit. 

Act  106  of  1880, 

Or  in  his  absence  his  chief  deputy. 

Act  43  of  1882,  p.  64;  Act  75  of  1884,  p.  97;  Act  137  of  l^"^.  pV^« 

2.  Judge  of  defendant's  domicile  alone  competent  when  writ 
is  merely  conservatory  remedy. 

Bochereau  vs.  Goldry,  24  A.  311;  Smith  vs.  Durbrid^e,  26  A.  53-1; 
Bradley  yh.  Woodruff,  2'>  A.  29:);  Guyol  vs.  Dugan.  26  A.  6.'i*;  Gay 
vs.  Katoii,  27  A.  166. 

(a)  When  action  is  purely  in  rem  court  where  property 
is  situated  issues  writ,  and  judgment  has  no  effect 
except  upon  property  seized. 

Page  vs.  Generes,  6  A.  649. 

(b)  And  first  court  attaching  may  send  attachment  pro- 
cess to  different  parishes. 

Kahn  &  Bigart  vs.  SipllI,  3IA.  10  9;  overruling  Favrot  vs.  Delle, 
4  Piano,  4  A.  684. 

8.  As  to  garnishee.  Judge  of  main  defendant's  domicile  may 
order  garnishment  to  issue  to  resident  of  another  parish 
when  such  garnishment  accompanies  attachment,  but  he 
can  not  under  a  ft.  fa. 

Harqueze  vs.  LeRlanc,  29  A.  194;  Smith  vs.  Durbridge,  26  A.  531. 

And  under  a  judgment  and  fl.  fa.  from  another  court, 
court  of  garnishee's  domicile  will  order  garnishment. 

Featherstone  vs.  Oonipton,  3  A.  380. 

4.  Order  of  attachment  necessary. 

Punlee  vs.  Cocke,  18  L.  482;  Erwin  vs.  Connnerclul  Bank,  3.  A.  186. 

6.  Filing  petition  on  succeeding  day,  when  writ  issues  before 
petition  filed,  is  absolutely  necessary. 

Lacey  vs.  Kenley,  3  L.  17. 

6.  Conflicting  seizures : 

First  court  attaching  has  jurisdiction, 
state  ex  rel.  Newman  vs.  Burke,  36  .v.  188. 

7.  Who  may  attach : 

(a)  United  States  Government. 

U.  S.  vs.  Murdock,  18  A.  .39i.  See  7  A.  186,  11  R.  4 IS,  8  R.  262.  5  R.  120. 

(b)  Agent,  with  power  to  sue  on  claim,  may  make  affi- 
davit and  bond. 

.  lIen,Nugentft  Co.  vs.  Champlin,  32  A.  611;  DePoretvs.  Gasman. 
30  A.  933;  Dwlghtvs.  Weiss,  6  A.  706.  Fulton  vs.  Brown,  lo  A.  350. 

(c)  Political  corporation,  such  as  city. 

N«*w  Orleans  vs.  Gauthrt'uux,  32  A.  112';. 
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8.  Who  may  not  attach : 

(a)  Judgment  creditor. 

Frellson,  Stevenson  ft  Co..  vs.  Stewart,  14  A.  844. 

(b)  Creditor  of  a  snccession,  who  can  not  thus  obtain 
advantage  over  others. 

Levy  V8  Saoeession  of  Lehman,  38  A.  9;  Levy  vs.  Mayo,  27  A. 
656;  lloyoe  vs.  Escoffler,  £  \.  573;  Cheatham  vs.  Carrinxion, 
14  A.  690;  Trimble  vs.  Brechta,  10  A.  778. 

But  where  debtor  was  alive  when  attachment  exe- 
cuted. 

See  Manning's  U.  C,  p.  sai*. 

0.  Alias  writ.  Where  first  writ  abandoned,  there  must  be 
new  affidavit,  order  and  bond  for  alias  writ. 

Krwin  vs.  Itaiik,  3  A.  IW;  Erwiu  vs.  Hank,  12  K.  2*i7. 

10.  Seal: 

Writ  must  have  seal  of  court,  order  need  not. 
iSellgman  A  Co.  vs.  UigmaiUen  A  Co.,  37  A.  724. 

11.  Conditions  existing  at  time  attachment  obtained  control. 
Thus  attachment  will  be : 

(a)  Maintained  when  debtor's  intention  was  fraudulent 
when  writ  was  issued,  but  appear  honest  afterwards. 

Boyd  vs.  Labranclie,  35  A.  286;  Leathers  vs.  Cannon,  27  A.  5TJ. 

(b)  Dissolved  when  creditor  only  became  such  after 
writ  is  executed. 

Bank  vs.  Moss  ft  Co.,  41  A.  229. 

(c)  Maintained  when  grounded  on  permanent  departure 
of  defendant  fortified  by  circumstances,  notwithstand-. 
in^  subsequent  return. 

N.  O.  Cunal  Co.  vs.  Comly,  I  It  231;  Keeves  vs.  Comly,  3  K.  »Pt, 
Offut  vs.  Kd wards,  9  R.  90. 

12.  Party  in  whose  hand  property  of  debtor  is  found  is  proper 
person  to  serve  seizure  on. 

Griefl  A  Byrnes  vs.  Bettertou,  18  A.  349. 

18.  Rights  of  attaching  creditor  are  not  fixed  until  recognized 
by  judgment.  Hence  he  can  not  prior  thereto  compel  de- 
pository to  turn  over  property  to  sheriff. 

Mt'Slu'W  vs.  Gould,  .m  A.  163. 

14.  Subsequent  attaching  credicors  may  intervene  and  oppose 
validity  of  first  attachment. 

tiaflin  &  Co.  vs.  FoiblcMiian  A  Co.,  44  A.  51^. 
l'4-> 
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t^240.  Causes  for  Attachment — ^A  creditor  may  obtain 
such  attachment  of  the  property  of  his  debtor,  in  the  fol- 
lowing cases : 
-<- ,      I.  Permanent  Departure — When  such  debtor  is  about 
^  leaving  permanently   the    State,    without  there  being  a 
possibility,  in  the  ordinary  course   of  judicial   proceed- 
ings,  of  obtaining  or  executing  judgment  against  him 
previous  to  his  departure,  or  when  such  debtor  has  already 
left  the  State  permanently. 
^     2.  Non-Residence — When  such  debtor  resides  out  of  the 

State. 
^.     3.  Concealment  to  Avoid  Service — When  he  conceals 
j>>^  himself  to  avoid  being  cited  and  forced  to  answer  to  the 
suit  intended  to  be  brought  against  him. 
.    4.  Fraudulent  Mortgage,  Assignment  and  Disposition 
of  Property — When  he  has  mortgaged,  assigned  or  dis- 
posed of,  or  is  about  to  mortgage,  assign  or  dispose  oi 
his  property,  rights  or  creidits,  or  some  part  thereof  with 
intent  to  defraud  his  creditors  or  give  an  unfair  preference 
to  soi;ne  of  them. 
]J       5.  Fraudulent  Conversion  in  Money,  etc. — ^When  he  has 
converted,  or  is  about  to  convert,  his  property  into  money 
or  evidences  of  debt,  with  intent  to  place  it  beyond  the 
reach  of  his  creditors. 

R.  S.  103, 109, 532 ;  0.  0. 1969 ;  0.  P.  248, 1116. 

{A)  Ad  105  of  1877 J  extra  sessUmy  gives  right  to  attachment  for 
above  caueesy  in  suits  before  justices  of  the  pea^e. 

(B)  Attachment  faUs  when  any  of  above  grounds  are  alleged  but 
disproved, 

Lefebre  ▼•.  L4Uidry,  24  ▲.  82. 

(C)  Contra,  attachment  maintained  where  grounds  for  attaching  are 
proven, 

W  jtherow  vs.  Oroslin,  24  A.  128;  Abrams  vs.  Teague,  24  A.  667. 

(D)  Plaintiff  must  prove  fraudulent  intent 

Hoy  T».  Weiss,  24  A.  269;  Oalhoun  vs  McKnIght,  44  A.  3'J9;  Rawlins  vs.  Sher 
iff,  45  A.  67. 
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(E)  hitention  existing  at  time  of  act  complained  of,  not  suhaequeiU 
intention,  controls. 

Bank  VB.  Moss,  41  A.  281 ;  Blanohard  \  s.  Qrousset,  i  A.  98. 

(F)  Permanent  departure. 

1.  Intention  to  be  absent  permanently  mnst  exist. 

Olark  vs.  Pratt,  19  A.  102 :  Schorteu  vs.  Davis,  21  A.  173    Winter  Works 
vs.  Toy,  12  A.  200;  Gordnu  vs.  Balliio,  18  A.  478. 

2.  Acts  and  declarations  of  party  are  evidence  of  his  inten- 
tion. 

Rhodes  vs.  Meyers,  16  A.  898;  Leathers  vs  Bell,  27  A.  628. 

8.  Even  when  made  ont  of  plaintiff's  presence. 

Offat  vs.  Edwards,  9  R.  90. 

4.  Acts  weigh  more  than  declarations. 
Henderson  vs.  Travis,  6  A.  174. 

6.  Subsequent  return  no  evidence  that  ori&rinal  intention  wai 
not  to  be  permanently  absent. 

Simons  vs.  Jacobs,  16  A.  425;  Reeves  vs.  Comly,  3  U.  363;  l  R.  231. 

(O)  Who  may  be  attached. 

1.  Foreign  corporation. 

Hazard  vs.  Agrrlcnlturai  Bank,  11  R..')26:  Martin,  Pleasants  A  Co.  vs. 
Bank  of  Alabama,  14  L.  416;  Life  .\ssociation  vs.  Levy,  33  A.  1203. 

2.  Respited  debtor. 

state  ex  rel.  Williams  vs.  Judge,  42  A.  73;  Pecquet  vs.  Golis,  1  N.  S.439: 
15  A.  19. 

But  it  appears  that  the  process  must  be  for  the  mass  of 
creditors  and  must  be  preceded  by  a  demand  for  the 
nullification  of  the  respite  order. 

Mitchell  vs  Dalton  A  Williams,  44  A.  927;  Andrus  vs.  His  Cred- 
itors, 46  A. 

8«  Debtor  absconding,  though  leaving  co-debtor  liable  in  sol- 
ido,  who  is  perfectly  solvent. 
Maxwell  vs.  Gunn,  2  N.  S.  140. 

fE)  Non-reeident. 

1.  Attachment  lies  in  every  case  where  defendant  is  non- 
resident, even  if  plaintiff  have  mortgage. 

Sandel  vs.  George,  18  A.  536;  De  Poret  vs.  Gusman,  30  A.  934. 

2.  And  even  when  non-resident  debtor   is   present  in  the 
State. 

Id.,  citing  1  N.  8.  412;  McKowen  vs.  McGuIre,  16  A.  637;  Samlel  vs. 
George,  18  A.  526,  305. 
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8.  And  even  if  he  have  a  commercial  domicile  here. 

Bayne  vs.  Taylor,  10  A.  736. 

4.  Besidenee  animo  manendi  within  the  State  for  anj  length 
of  time  prevents  attachment  on  ground  of  non- residence, 

I«rty  vs.  Skllton,  19  A.  186;  but  see  State  vs.  Jadge,  2  B.  461;  oUlng  14 
Lb  169;  Boone  vs.  Savage,  7  L.  476;  See  10  A.  687. 

6.  Attachment  against  absentee  not  a  conservatory  process; 
it  is  main  action,  and  dlBSolution  is  dismissal  of  suit. 
Watson  vs.  Simpson,  16  A.  709. 

(I)  Scope  of  Judgment  cigainst  non-reHdeuL 

L  Judgment  in  attachment  against  non-resident  is  purely  im 
fwi^  and  binds  only  the  property  attached. 

Berber  vs.  Abbott,  89  A.  112;  George  vs.  LeGrand,  8  A.  682  Tavrol  TS. 
Delle  Piano,  4  A.  686;  Sucoesslon  of  Durand,  24  A.  882;  Pennoyer  vs. 
Nefl,  96  U.  8. 714;  Brougbton  vs.  King,  2  A.  671;  Thayer  vs.  Tudor,  2 
A.  1018. 

!•  But  where    non-resident    defendant   appears    to   bond 
attached  property,  he  submits  himself  to  jurisdiction  in 
peraofiam,  and  judgment  may  be  rendered  against  him. 
Bathbone  vs.  Ship  London,  6  A.  441. 

(J)  Attachment  ordinarily  i$  eole  remedy  against  abeentee. 
Uaghlln  vs.  Ice  Oo.,  85  A.  1184;  Overruling  19  A.  86;  29  A.  821. 

(I)  No  eMenee  of  change  of  domicile. 

Mere  voting  in  other  place. 
MaadevIUe  vs.  Huston,  16  A.  282. 

(I)  Original  domicile  retained  until  new  one  €U)quired. 
Saaderson  vs.  Balston,  20  A.  812;  Walden  vs.  Oanfleld,  2  B.  466. 

W  hirtner$hip  ae  non-reeidenk 

1.  Partnership  domiciled  in  another  State  and  having  an 
astabhshment  here  can  not  be  attached  here  as  non-resi- 
dents  for  a  partnership  debt. 

Monroe  vs.  Frosh,  2  A.  962.  ' 

).  And  even  when  the  partnership  is  outside  of  State  but  one 
partner  resides  here. 
idUrley,  Xscott  A  Oo.  vs.  Steamer  Bridge,  5  A.  260. 
1  Bat  interest  of  partner  may  be  attached  here. 

Itaser  A  Oo.  vs.  Thorpe,  9  A.  618;  Banplere  A  Oo.  vs.  HoBean,  12  A.  496; 
Taylor  vs.  Kehlor,  Updike  A  Oo.,  28  A.  680;  Frost  vs.  White,  14  A.  140. 

t^)  inmekment  void  in  paH^  void  in  Mo. 

When  boat  attached  belongs  to  a  resident  and  non-residents 
as  commercial  partners,  attachment  set  aside  entirely. ' 
OoaT«se  va.  Lo^  Bobinson,  16  A.  484. 
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(O)  Fraudulent  asHgnmer^t^   dUpoHticn  or  mortgage  of  prqjjerty 

JuMtifles  attachment 
:  :    ;E0B»^s..WJUiam8,24  4..  598;  Zubetbler  A  Beha^  yb.  Prudhomme^  t4  A. 
1049;  Wetherow  vs.  Oroslin,  24  A.  128;  Good  well  A  Webb  vs.  Minohew.K 
-''     A;62l'.  42A.864. 

1.  QrantiDg  a  mortgage    with  no    fraudulent  intent  is  no 
ground  for  attachment.  .  ,'< 

Abnojr,  Love  A  Ck>.  vs.  Whitted,  28  A.  818. 

2.  Sales  in  usual  course  of*  business  not    objectionable  as 
fraudulent;,  even  when  debtor  is  insolvent. 

Hernsheim  A  Bro.  ts.  Leyy,  82  A.  840.  ^ 

^  '     '.   ■    ■    i     '  • 

(P)  Under  Act  46  of  1886 ^  the  direct  seizure  of  property  ao  fraudu- 
lently transferred  ia  permitted  either  under  mesne  or  final  prooessy 
and  the  seizing  creditor  may  allege  and  prove  simulrdion  or  fraud 
in  the  transfer.     Former  jurisprudence  changed. 

See  Bedwitz  ts.  Waggaman,  33  A.  26.  f 

Except  where  sale  was  pure  simulation,  property  could  not, 
^  under  former  jurisprudence,  be  seized. 
Lefevre  vs.  Landry,  24  A.  82. 

(Q)  Intent  to  defraud. 

1.  Fraudulent  intent  must^ exist;   appearances  arenotsoffl- 
cient. 

Ferguson  vs.  Cbastant,  86  A.  889;  Abney  vs.  Whitted,  28  A.  818;  Mo- 
Farland  A  Dupre  vb  Lehman,  Abrabaai  A  Co.,  85  A.  624;  SellgmanA 
Co.  vs.  Biguialden  A  Co.,  87  A.  722. 

2.  Where  «uch  intention  exists  attachment  is  justified. 

Ne-winan-TS.  Kralme,  84  A.  910. 

3.  Unfair  preferences  to  one  creditor  and  misrepresentatioiifl 
...  to  others  justify  attachment, 

Stevens  ts.  Helpman,  29  A.  636. 

4.  But  when  preference  is  allowed  by  law,  as  in  favor  of  wife, 
no  attachment  lies  therefor. 

,    ,   .      Wilson  T8.  Ohalaron,  26  A.  641. 

5.  And  where  attaching  creditor  himself  sought  preference, 
he  is  estopped. 

Seligman  A  Co.  ts.  Blgmaiden  A  Co.,  87  A.  922 

(li)  ifitigation  qf  damages^ 

1.  Appearances  of  fraud. 

Ferguson  ts.  Chastant,  86  A.  889. 

2.  Advice  of  counsel. 

Decoux  TS.  Lleux,  88  A.  892. 
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(8)  Burden  of  proof.  •   .  * 

1.  On  role  to  dissolve  on  ground  that  allegations  were  untrae, . 
'  "  plaintiff  must  prove  them. 

Hermann  A  Vignes  vs.  Amedee.  30  A.  894. 

2.  But  afiEldavit  for  attachment  makes  prima  facie  proof. 

Walker  vs.  BareUi,  32  A.  467. 

8.  Specific  act  of  immorality  distinct  from  f rand  charged  will 
not  substantiate  the  charge. 

Ball,  Lyons  A  Co.  vs.  LIgnoskI,  24  A.  484. 

-^Mi.  What  Property  May  Be  Attached — A  creditor 
may, in  the  like  manner,  obtain  a  mandate  of  seizure  against 
all  species  of  property  belonging  to  his  debtor,  real  or  per- 
sonal, whether  it  consists  of  credits,  or  rights  of  action,  and 
whether  such  property  be  in  the  debtor's  possession  or  in 
that  of  third  persons,  by  whatever  title  the  same  be  held, 
either  as  deposit  or  placed  under  their  custody. 

a  p.  284, 648. 

Uj  What  property  may  be  seized  in  attachment:  O.  P.  5#^. 

1.  Boat,  notwithstanding  sale  of  part  interest;  interest  of 
debtor  may  be  seized. 

Stere^nsoD  vs.  Prather,  23  A.  484;  Owen  vs.  Davis,  15  A.  22;  Sibley, 
Gulon  A  Co.  vs.  Femie  Bros.,  22  A.  163;  but  see  contra  Converse, 
KennettftCo.  vs.  Steamer  Luoy  Robinson,  15  A.  434,  citing  2  A.  962; 
6  A.  262;  13  A.  290;  10  A.  726;  Nimmiok,  MoOloskey  A  Go.  vs.  Tehaante- 
yec  Co.,  16  A.  46. 

2.  Fonds  in  hands  of  third  person  belonging  to  debtor  even 
ftfter  order  to  pay  over  to  some  one  else  before  notice  to 
mcb  third  person. 

Bobertoon,  Hudson  A  Pnlliam  vs.  Scales  A  Gibson,  16  A.  646 ;  St.  Bomes 
V8.  Cotton  Press,  21  A.  292;  Hill  vs.  Hanney  A  Co.,  16  A.  654;  Golson 
A  Go.  vs.  Powell,  82  A.  523 ;  Fall  vs.  Dardeu,  17  A.  286. 

t.  Personal  property,  such  as  cotton,  while  in  hands  of  debtor, 
though  sold  to  third  person. 
Bancker  A  Go.  vs.  Brady,  26  A.  749. 

(a)  Where  debtor  may  sell,  his  creditor  may  attach.  Be- 
fore delivering  to  third  person,  property  liable  to  attach- 
ment by  debtor's  creditors. 

Delop  A  Co.  vs.  Windsor  A  Randolph,  26  A.  186. 

(b)  Delivery  to  carrier  is  delivery  to  consignee. 
Chafle  vs.  Heyner,  81  A.  594. 

(c)  Provided  consignee  accepts. 

▲ot «  of  1874 ;  Ohoppin  V!>.  Clark,  81  A.  847. 
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4.  Notes  dne  debtors  before  endorsement  and  deliTery. 

Hill  ▼■.  Hanney,  16  A.  666 ;  Lasslter  vs.  Bussy,  14  A.  699. 

(a)  Notes  and  judgments  must  be  actually  soiced  bj 
taking  physical  possession  unless  attaching  creditor 
garnishee  the  debtor  in  note  or  judgment. 

Gaines  vs.  Merchants'  Bank,  4  A.  869;  Anderson  tb.  Valentine,  U 
A.  879,  citing  14  L.  449, 614;  4  A.  860, 187;  8  A.  890, 186;  3  A.  8S8,  786, 
910;  7B.600;  6B.846. 

(h)  Aliter^  where  note  or  draft  is  in  oustodia  legi$t  inter- 
rogatories  on  clerk  sufficient. 

Mill  vs.  Hebert,  19  A.  69;  Baler  vs.  McAllister,  14  A.  884;  bat  tee 
Daley  tb.  Cunningham,  8  A.  66. 

(o)  Mere  notice  to  clerk  without  citation  and  interroga- 
tories insufficient. 

Woodworth  ts.  Lemmerman,  9  A.  624. 

5.  Judgment;,  even  when  such  judgment  be  against  attachinf^ 

creditor. 

*  Bichardson  tb.  Gumey,  9  L.  286 ;  Bank  tb.  Hancock,  86  A.  48;  Qrayton 
va.  Yleohe,  12  M.  688. 

(a)  But  had  the  judgment  expressly  recognized  the  de- 
posity  it  would  seem  it  could  not  have  been  seized,  as 
that  would  bo  a  virtual  plea  in  compensation. 

Purvis,  Wood  A  Co.  vs.  Breed,  7  A.  687 

(b)  Notice  to  judgment  debtor  sufficient. 

Uanna  vs.  Dry,  6  A.  661. 

6.  Draft  or  note  itself  mu3t  be  seized;  copy  will  not  suffice. 

Scott  vs.  Niblet,  6  A.  182. 

And  note  transferred  to  debtor  will  not  be  seizable  undl 
he  accepts  said  transfer. 

Dunbar  vs.  Dinkgrave,  10  A.  645. 

7.  Fees  due  officers  of  private  corporations,  e.  g. : 

(a)  Liquidating  commissioner  of  bank. 
Conrey  vs.  Copeland,  4  A.  807. 

(b)  Auditor  of  succession  accounts. 

Vance  vs.  Lafferanderle,  4  B.  840. 

8.  All  seizable  property  of  debtor  in  possession  of  third  person 
under  simulated  title. 

Bowman  vs  McElroy,  15  A.  633. 

(a)  And  since  Act  46  of  1886  creditors  may  seize,  either 
by  mesne  or  final  process,  property  of  debtor  in  third 
hands  under  titles  simulated  or  fraudulent.  Former 
jurisprudence  sanctioned  the  seizure  only  when  the  tiile 
was  a  pure  simulation. 
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(b)  Seizure  under  attachment  does  not  affect  title  claim  jd 
by  third  persons. 

Bank  yb.  Williams,  48  A.  418 

9.  Leased  property,  subject  to  lessor's  lien. 

Case  Y8.  Kloppenborg,  27  ▲.  482 ;  Plokens  vs.  Webster,  81  A.  870 ;  Homer 
*  TS.  Dennis,  84  A.  890. 

(B)  What  property  may  not  be  seized  in  atta^ihment     C  P.  644, 
1.  Rights  in  a  suit  after  snbrogation  in  open  court  in  favor  of 
another  person  after  notice. 

MoDa  siel  A  Co.  vs.  Gardiner,  84  A.  84L 

3.  F^es  of  office  due  to  public  officer. 

Dunbar  vs.  DinkgrraTe,  10  A.  646. 

8.  Interest  of  partner  in  a  particular  piece  of  partnership 
property.  His  entire  interest  in  partnership  may  be  seised 
and  sold,  subject  to  prior  partnership  claims. 

Alexander  ys.  Bums,  6  A.  i704;  Levy  ▼■.  Mayo,  27  A.  666;  Pittman  A 
Barrow  YS.  Bobiohoau,l4  A.  110;  Marston  vs.  Dewberry,  21  A.  618; 
Carwlh  Y8.  Bates,  lO  A.  767,  citing  8  A.  819,606;  11  B.  186.  Also  see 
U  A.  ^05;  6A.638;  9  A.61»;  12  A.  493;  New  Orleans  vs.  Qauthreauz 
82  A  1126. 

4.  Taxes  due  State  or  municipalities. 

Egerton  ys.  Municipality,  1  A.  4H6;  Municipality  ys.  ^art,  6  A.  670;  86 
A.  568;  Wood  ys.  Board  of  Liquidation,  40  A.  406. 

6.  Public  property,  such  as  court  houses,  etc. 
Police  Jury  vs.  Michel,  4  A.  84. 

6.  Any  property  brought  by  force  or  fraud  within  the  jurisdic- 
tion of  the  court  for  the  purpose  of  being  attached. 

Myers  ys.  Myers,  8  A.  370;  Powell  ys.  McKee,  4  A.  108;  Wingate  ys. 
Wheat,  6  A.  241;  Paradise  ys.  BHnk,  6  A.  711. 

7.  Interest  of  heir  in  a  particular  piece  of  succession  prop- 
erty.   His  whole  interest  in  estate  should  be  seized. 

BolBse  YS.  Dickson,  31  A.  742;  4  A.  296 ;  Mayo  ys.  Stroud,  12  B.  106;  Koble 
YS.  Nettles,  8  B.  162;  Temant  ys.  Boudreaux,  6  B.  488. 

8.  AH  property  exempt  by  law  from  seizure.  But  no  property 

is  exempt  from  seizure  against  a  non-resident  or  absconding 

debtor. 

Lambeth  ts.  Milton,  2  B.  81. 

9.  Property  fraudulently  and  illegally  in  possession  of  debtor. 

Galbraith  ys.  DaYis,  4  A.  96;  Oasquet  ys.  Johnston,  2  L.  614;  Parmele 
YB.MeLaaghlin,9L.486;  see  also  8  L.  262;  16  L.  860. 

"5^242.  Debt — ^The  property  of  a  debtor  may  be  attached 
in  the  hands  of  third  persons  by  his  creditor,  in  order  to 
Becore  the  payment  of  a  debt,  whatever  may  be  its  nature. 
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whether  the  amount  be  liquidated  or  not,  provided  the 
creditor,  his  agent  or  attorney  in  fact,  who  prays  for  the 
attachn\gat*  State  expressly  and  positively  the  amount 
which^  he  claims.   . 

B.  S.  104, 633,  2569;  C.  P.  217. 

Nature  of  Debt.    Debt  must  be  Absolute  and  Certain. 

}         '  ■ 

(A)  Absolute  natu/re  of  the  debt  a^  to  amount, 

1.  No  attachment.  Where  amount  of  debt  can  not  be  fixed 
with  certainty,  as : 

(a)  Claim  for  damages  arising  ex  delicto. 

Prewitt  vs.  Curmiohael,  2  A.  943;  West  vs.  Chew,  18  A;6a0;  Cbllds 
vs.  Wilson,  16  A.  512;  12  B.  110;  Toun^  vs.  Ship  Prinoess  Royal, 
22  A.  389;  Grimes  vs.  Prendergast,  3  A.  376;  Holmes  vs.  Barclay, 
4  A.  63;  S wager  vs.  Pierce,  3  A.  436;  24  A.  268. 

(h)  Olaim  by  one  partner  against  another. 

Brinegar  vs.  Griffin,  2  A.  164 ;  Barrow  vs.  McDonald,  12  A.  110. 

2.  Actions  for  damages  for  breach  of  contract,  resting  upon 
certain  elements,  may  be  accompanied  by  attachment. 

Hyde  and  Mackie  vs.  Hlggins,  16  A.  61 ;  Orane  vs.  Lewis,  4  A.  320. 

(B)  Certainty  of  debt.     Where  existence  of  debt  is  uncertain,  no  at' 
tachrnent  Ues,  as: 

1.  Attachment  against  drawer  of  a  bill  before  maturity,  though 
acceptor  has  become  insolvent. 

National  Bank  vs.  Moss  A  Co.,  41  A.  229;  Denegre  vs.  Milne,  10  A.  324; 
Bead  vs.  Ware,  2  A.  498;  Shannon  vs.  Langhorn,9  A.  526;  Price  vs. 
BIsley,  13  A.  626;  Johnson  vs.  Flanagan,  26  A.  689. 

2.  Attachment  by  one  partner  against  another  before  a  settle- 
ment has  fixed  respective  claims  of  each  and  where  nature 
of  the  business  necessarily  renders  such  claims  indeter- 
minate. 

Brinegar  vs.  Griffin,  2  A.  164 ;  Levy  vs.  Levy,  11  L.  681. 

8.  Aliter,  where  partnership  existed  for  a  limited  or  particular 
enterprise  and  profits  or  interest  or  part  interest  of  one  is 
'susceptible  of  easy  calculation. 

Belden  vs.  Bead  and  Hunt,  27  A.  108;  Flower  vs.  Griffith's  Helts,  13 1* 
846. 

243.  Petition — Affidavit — A  creditor  wishing  to  h^tve 
the  property  of  his  debtor  attached,  must  demand  it  in  a 
petition  presented  to  a  competent  judge,  and  to  obtain  the 
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issuance  of  such  attachment  it  shall  be  sufficient  for  the 
creditor  to  swear  to  the  existence  of  the  debt  demanded 
by  him,  and  that  he 'verily  believes  that  the  debtor  has  left 
the  State  permanentlv,  or  is  on  the  eve  of  leaving  the 
State  permanently,  or  that  he  resides  out  of  the  State,  or 
toDceals  himself,  so  that  citation  can  not  be  served  on 
him,x)r  that  he  has  mortgaged,  assigned  or  disposed  of  9 
or  is  about  to  mortgage,  assign,  or  dispose  of  his  prop- 
erty, rights  or  credits,  or  some  part  thereof,  with  intetnt  to 
defraud  his  creditors  or  give  an  unfair  preference  to  some 
of  them;  •or  that  he  has  converted,  or  is  about  to  convert 
his  property  into  money  or  evidences  of  debt  with  intent 
to  place  it  beyond  the  reach  of  his  creditors. 

R.  8.  96, 104, 100,  UO,  5S3, 534,  2569,  2570 ;  0.  P.  287,  240,  276. 

(A)  AfidavU. 

L  Must  be  positive  as  to  debt  and  amount. 

Friedlander  vs.  Myers,  2  A.  920;  Blam  y8.  Heirs  of  Barr,  11  A.  633;  Bod- 
ing, Pasteur  A  Oo.  vs.  Bidge,  14  A.  86. 

But  creditor  may  swear  to  his  belief  otherwise. 

Clements  yb.  Oassldy,  2  A.  667. 

2.  Must  refer  to  present  or  future,  not  past  intentioni. 

City  YB.  Garland,  U  A.  488. 
8.  May  be  made  with  reference  to  the  petition. 

Sonberaln  yb,  Benand,  6  A.  201 ;  Irying  yb.  Bdrlngton,  41  A.  67^ 

4.  Must  be  for  specific  sum. 
Friedlander  yb.  Meyers,  2  A.  920. 

6.  May  state  that  defendant  is  about  to  leave  permanently 
without  adding  "  forever." 
Sawyer  ts.  Arnold,  1  A.  816. 

AUter,  before  amendatory  act  of  March,  1B89. 

SoQberain  ts.  Benaud,  6  A.  201. 

(B)  By  whom  made, 

1.  May  be  made  by  agent,  but  only  when  principal  absent. 

Beatty  tb.  Tete,  9  A.  129;  LizardI  ts.  Arthur,  16  L.  677;  Clark  ▼*.  Horse, 
16  L.  676. 

2.  Except  where  principal  is  physically  incapable. 

Schneider  ys.  Verckner,  U  A.  274  ;  Hawley  vs.  Tarbe,  14  L.  92. 
8.  Attorney  at  law  may  make  affidavit  without  other  procur- 
ation. 

Bardie  &  Oo.  yb.  GoItIb,  48  A.  858 ;  Fulton  ts.  Brown,  10  A.  360;  Dwight 
TS.  Weir,  6  A.  706. 
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(G)  Evidentiary  value  of  affidavit. 

Affidavit  makes  prima  facie  proof. 
Watt:er  vs.  Barelli»  82  A.  467. 

(D)  Before  whom  taken.     C.  P.  217. 

May  be  taken  before  any  one  competent  to  administer  oftths. 
each  as  Lonisiana  commissioner. 

Irving  T8.  Bdrf ngton,  11  A.  671. 

(E)  Demand  for  aUachment  in  petition  eseentiaX, 
Kelly  A  Fraser  ys.  Bently,  9  A.  S86. 

(F)  Peti/fAon  may  foUow  wriU 

1.  Petition  need  not  precede  attachment;  it  may  follow  next 
day.     So  of  all  conservatory  writs  except  injonction. 

See  Act  14  of  1880;  Haxm  vs.  Base,  86  A.  727. 

2.  But  must  be  filed  next  day. 

Laoey  vs.  Kenley,  8  L.  17. 

(O)  Informalities  in  the  jurat. 

Will  not  invalidate  attachment  where  law  substantially  com- 
plied with. 

English  vs.  Wall,  12  B.  182. 

(H)  Affidavit  of  a^ent  need  not  show  absence  of  principaU 
Farley  rs.  Farlor,  6  A.  725;  Schneider  vs.  Verokner,  11  A.  274. 

244,  Debt  Not  Due — ^Oath — That  in  cases  where  the 
debt  or  obligation  is  not  yet  due,  such  attachment  may  be 
granted,  on  the  oath  of  the  creditor,  or  of  his  agent  or 
attorney  in  fact,  if  such  creditor  be  absent;  and  it  shall 
be  lawrful  for  any  judge  of  competent  jurisdiction  to  order 
a  writ  of  attachment  to  issue,  whenever  the  said  judge 
shall  be  satisfied  by  the  oath  of  the  creditor  or  his 
agent  or  attorney,  of  the  existence  of  said  debt,  and  upon 
the  said  creditor,  his  agent  or  attorney  in  fact,  taking  oath 
to  the  requisites  contained  in  any  one  of  the  numbers 
one,  two,  three,  four  or  five,  of  article  two  hundred  and 
forty,  Qt  swears  that  said  debtor  is  about  to  remove  his 
property  out  of  the  State  before  said  debt  becomes  due; 
and  it  shall  be  sufficient  for  the  oath  required  to  be  taken 
by  the  agent  or  attorney  in  fact  to  be  to  the  best  of  his 
knowledge  and  belief. 

C.  F.  216, 158,  214,  276,  221,  217;  B.  S.  104,  10^,  533,  535,  2569. 
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L  Bj  act  of  1826  sffldavlt  may  be  taken  by  agent  in  absence 
of  principal  and  when  debt  is  not  dae. 
Tyson  tb.  Laoslxig,  10  L.  447. 

2.  Where  debt  is  not  dne,  affidavit  need  not  show  intention 

to  remove  property  ont  of  the  State  before  maturity  of  debt. 

Bank  ys.  MoEellar,  44  A.  940,  but  alUer  prior  to  1870;  Brent  y0.  Shouse, 

16  A.  UO;  MUIaudon  yb,  Foucher,  8  L.  686;  Irish  vs.  Wright,  8  B.  42& 

8.  Attachment  does  not  lie  at  suit  of  vendor  where  from 
character  of  property  sold  parties  must  have  contemplated 
its  removal,  e.  g.,  a  steamboat. 

Biisiel  TB.  Willis,  18  L.  867;  Hogan  vs.  Oarras,  9  A.  88;  bat  oA^er  where 
remoral  was  contemplated,  16  A.  46. 

4*  Sorrender  in  another  State  will  not  mature  debts  in  this 
State. 

Hogan  TB.  Oarras,  9  A.  49. 

fi.  A  surrender,  not  mere  insolvency,  will  mature  a  debt  in 
this  State. 

Kleinwort  A  Cohen  vs.  Kllngender,  14  A.  96. 

245.  Attachment  Bond — A  creditor,  his  agent  or  at- 
torney in  fact,  praying  such  attachment,  must,  besulea* 
annex  to  hisjpetition  his  obligation  infayor  of  the  dolcnd" 
ftgt-for  agum  equaLto  thaLadiich  he  claims,  with  the  sure^  / . 
rf_QPg  go^d  and  solvent  p^erson  residing  within  the  juris- 
dictioiLof  the  court  tp  which  the  petition  is  presented,  as 
a  security  for  the  payment  of  such  damages  as  such  de- 
fendant may  recover  against  him  in  case  it  should  be  de- 
cided that  the  attachment  was  wrongfully  obtained. 

a  p.  214.  276,  287. 

Bond  of  attachment. 
(A)  Amount. 

1.  Since  Act  17  of  1880  amount  must  equal  plaintifTs  claim ; 
under  former  jurisprudence,  one -half  more  than  the  amount 
claimed  by  the  plaintiff. 

Tale  A  Bowling  vs.  Oole,  81  A.  688;  Graham  ts.  Bnrokhalter,  2  A.  415; 
Bank  ts.  Byrne,  8  A.  687. 

2.  Bond  need  equal  only  amount  sworn  to. 

Jaokaon  vs.  Warwick,  17  L.  466;  Johnson  vs.  Dickens,  6  A.  18L 

8.  Bond  less  than  plaintiff's  claim  is  insufficient,  even  if  it  ex- 
ceed value  of  property  attached. 
i  TS.  Warwick,  17  L.  486. 
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4.:  Where  amoont  of  bond  is  insufficient  by-okte  dollar,  rule 
de  minimia  applies.  > 

Boudet  Y8.  Nlbourel,  26  A.  499. 

6.  Attachment  maintained  to  extent  of  the  bond  and' affidavit, 
where  the  bond  is  sufficient  for  amount  named  in  affidavit, 
but  not  for  amount  named  in  supplemental  petition. 

Johnson  ft  Oo.  vs.  Dickens,  6  A.  131 ;  Pope  vs.  Hunter,  i3  L.  808. 

6.  Accrued  interest  included  in  calculating  amount. 

Graham  ti.  Burckhalter,  2  A.  415.  •        n 

7.  Amount  based  on  whole  debt,  whether  matured  or  not. 

Allen,  Nngent  ft  Oo.  vs.  ChampliD,  82  A.  613. 

8.  Bond  blank  as  to  amount  invalid. 

Lehman,  Stern  ft  Go.  vs.  Mrs.  M.  A.  Broussard,  46  A.  ' 

.  B)  Bond  in  favor  of  clerk.     Act  103  of  1870, 

1.  And  when  in  favor  of  A  (who  has  ceased  to  be  clerk) 

''^  and  his  successor  in  office,"  will  be  sufficient. 

Scooler  vs.  Alstrom,  38  A.  907;  Schliedor  vs.  Martinez,  38  A.  847. 

2.  Means  clerk  of  court  from  which  writ  issaos. 

,  _^        ,  Act  17  of  1880. 

fO  Beal  plaintiff  must  give  Inmd, 

Where  wife  is  real  plaintiff  bond  by  husband  is  in:^ufflcient. 
Goodin  vs.  Allen,  12  A.  448. 

(D)  Bond  and  affidavit  by  agent, 

1.  Attorney  at  law  employed  to  sue  may  sign  bond  and  niake 
affidavit  without  special  authority. 

Stewart  T8.  Clark,  11  A.  819;  Denegre  vs.  Milue,  10  A.  324;  Hardle  Ts. 
Colvln  48  A.  851. 

2.  AliteTj  where  such  attorney  is  not  licensed  to  practise  in 
this  State.  .    .         • 

Wctmore  vs.  DafOn,  6  A.  496. 
8.  Authority  of  agent  must  exist  at  tiihe  bond  and  affidavit 
are  made.     Subsequent  ratification  not  retroactive.    . 
.    ,  Bank  vs.  Moss,  41  A.  229;  Grove  vs.  Harvey,  12  R.  221. 

(E/  Identification  with  suit  necessary, 

Bonner  ft  Smith  vs.  Brown,  10  A.  334 ;  Erwin  vs.  Bank,  12  B.  227. 

(F).  Surety  on  bond„    Who  may  be  surety : 

1.  Member  of  bar  may  be  surety. 

Daley  vs.  Duffy.  26  A.  468.  ,\ 

2.  Tutor  as  such  can  not. 

ShlffTS.  8hlfl,20A.269. 

8*  Respited  debtor. 

Oaillard  vs.  Creditors,  20  A.  144, 
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4.  Individaal  member  of  commercial  firm,  eyen  if  he  signs 
11  ym  name. 

Denton  yb.  Bank,  18  L.  488, 86L 

.G)  Residence  of  swety.     See  Act  67  of  1876. 

J.  Surety  must  reside  within  the  jurisdiction  of  the  couii 
issidng  attachment. 

Anstin  vs.  Latham,  19  L.  88;  Wallace  ts.  Gloyer,  8  B.  412. 

2.  So  also  as  to  surety  on  sequestration  bond. 
Qosaett  yb.  Oashell,  14  L.  246 ;  Bres  vs.  Booth,  1  A.  S67. 

8.  Surety  must  be  good  for  amount  of  attachment  bond,  not 
property  attached. 

Jackson,  Blddle  ft  Oo.  vs.  Warwick,  17  L.  436. 
4.  Surety  need  not  necessarily  be  real  estate  owner.     Tt  is 
enough  if  he  own  seizable  property,  and  prior  to  Act  67  of 
1876  that  property  need  not  have  been  in  this  State. 

state  ex  reL  Liquidators,  etc.,  27  A.  662;  State  ys.  Judge,  27  A.  63j; 
Frost  TB.  White,  14  A.  140 ;  Austin  vs.  Latham,  19  L.  88. 

(E)  Bof/oeney  of  mirety. 

h  Perhaps  contingent  liabilities  are  considered. 

Durham  A  Oo.  vs.  Llsso  A  Bcheen,  32  A.  416 ;  but  see  Law  vs.  Strother, 
4.R.96. 

2.  Respited 'debtor  may  be  surety. 
GalUard  ts.  His  Creditors,  20  A.  144. 

(I)  Surety  on  ctliaa  atUtohment. 

Surety  on  first  attachment  is  not  bound  on  alias  attachment. 
Erwin  vs.  Bank,  12  B.  227. 

(J)  New  mirety. 

Supreme  Court  can  not  permit  substitution  of  solvent  for  in- 
solYent  surety. 

Darham  ts.  Llsso  ft  Soheen,  82  A.  41C. 

(K)  OondUione  and  term$  qf  bond,  ^ 

1.  Bond  must  mention  name  of  person  or  defcriptlon  of 
property  against  which  attachment  issues. 

Hami  YS.  Base,  tt  A.  725. 

2.  Bond  need  not  mention  number  of  the  suit. 

Hann  vs.  Boae,  85  A.  725. 

(f»)  Exemption  from  giving  bond. 
1.  United  States  government. 

U.  &  TB.  Murdock,  18  A.  807. 

'.    >•  State. 

Ins.  Ck>.  T8.  Board  of  Assessors,  40.  A.  871. 
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246.  Garnishment  under  Attachment — ^If  a  creditor 
know  or  suspect  that  a  ^ird  j?erson  has  in  his  possessioa 
property  belonging  to  his  debtor,  or  that  he  is  indebted  to 
such  debtor,  he  may  make  such  a  person  a  party  to  the 
suit,  by  Ijaviiigjiim^cited^  declarejm  oatfi  what  property 
bdonging  to  the  defendant  he  has  in  his  possession,  or  m 
what  aum  he  is  indebted  to  such  defendant,  even  when 
the  term  of  payment  has  not  yet  arrived. 

The  person  thus  made  a  party  to  the  suit  is  termed  a 
garnishee. 

Garnishment  under  Fieri  Facias — And  whenever  a 
party,  plaintiff  in  a  cause,  has  applied  for  a  writ  oi  fieri 
facias  against  the  defendant,  and  has  reason  to  believe 
that  a  thirdsEftlS!^  ^^^  property  or  effects  in  his  posses- 
sion, or  under  his  control,  belonging  to  the  defeiidant, 
or  is  indebted  to  him,  he  may  cause  such  third  person  to 
be  cited  to  answer,  under  oath,  such  interrogatories  as 
may  be  propounded  to  him  touching  said  property  and 
effects,  or  such  indebtedness,  in  the  same  manner  and 
with  the  same  regulations  as  are  provided  in  relation  to 
garnishees  in  cases  of  attachment.  Such  third  person 
shall  thereupon  be  bound  to  answer  in  the  same  manner, 
and  shall  be  liable  in  ihe  same  manner  for  his  neglect  or 
refusal  to  answer,  and  his  answers  may  be  disproved  in 
the  same  manner  as  those  of  garnishees.  In  case  such  third 
person  shall  confess  in  his  answers  that  he  has  property 
or  effects  in  his  possession,  or  under  his  control,  belong- 
ing to  the  defendant,  or  is  indebted  to  him  in  any  sum  of 
money,  the  court  shall  order,  him  forthwith  to  deliver  up 
said  property,  to  pay  such  sum  (if  the  same  be  due,  and  if 
not,  when  the  same  shall  be  due)  to  the  sheriff,  and  a  copy 
of  said  order,  with  the  receipt  of  the  sheriff  endorsed, 
thereon,  shall  be  delivered  to  the  said  third  person,  and  shall 
be  decreed  equivalent  to  a  receipt  from  the  debtor  himself* 
The  property  and  effects  in  the  possession  of  a  third  per- 
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son,  belonging  to  the  defendant,  or  debts  due  by  him  to 
such  defendant,  shall  be  decreed  to  be  levied  as  by  the 
sheriff,  from  the  date  of  the  service  of  the  interrogatories 
on  such  persons. 

Personal  Service  of  Interrogatories  on  Garnishee  Re- 
quired— And  no  seizure  shall  bind  any  property,  money, 
or  effects,  rights  or  claims,  in  the  hands  of  a  garnishee, 
either  under  process  of  attachment  ox  fieri  facias^  unless 
service^  of  the^  interrogatories  has  been  ^personal  Jjpon 
such  garnishee*. 

B.  8.  696, 1523;  C.  P.  643. 

{A)  Oamuhment,  Faundati(m  of: 

L  Based  on  writ  of  attachment  or  fieri  faciaSy  and  where 
there  is  no  writ  or  one  thaj  has  expired,  gamishmeut  inef- 
fectual. 

Matta  vs.  Thomas,  21  A.  37 ;  Copley  vs.  Fretwell,  2  A.'SIO. 

2.  When  writ  is  returned  or  expires,  it  no  longer  supports 
seizure  not  made  before  that  time. 

Baboteau  vs.  Valeton,  11 B.  220;  Byrne  vs.  Taylor,  2  E.  841. 

S.  And  under  alias  writ,  new  seizure  must  be  made. 
Cochrane  vs.  Bank,  11 B.  64;  Black  vs.  Catlett,  1  B.  540. 

(M)  Who  may  be  garnished: 

1.  Only  a  third  person,  not  a  defendant  in  the  suit,  or  in  ex- 
ecution. 

Bailey  vs.  Laoey,  Terry  ft  Co.,  27  A.  89. 

And  garnishment  process  can  not  be  substituted  for  re- 
vocatory action. 

Hodges  vs.  Graham,  Hodges  &  Co.,  25  A.  369;  Kearney  vs.  NIzon, 
19  A.  16;  bat  now  see  Act  46  of  1886. 

2.  Any  resident  of  State,  even  out  of  jurisdiction  of  court, 
when  garnishment  accompanies  writ  of  attachment,  but 
when  it  accompanies  fieri  facias ^  garnishment  must  issue 

•  from  court  of  garnishee's  domicile. 

Gomilla  A  Co.  vs.  MilUkln,  41  A.  119;  Marqueze  vs.  LeUIanc,  29  A.  194; 
Alter  vs.  Pickett,  24  A.  613. 

8.  Attorney  at  law  who  holds  funds  or  property  of  debtor. 

Daigle  vs.  Bird,  22  A.  139;  White  vs.  Bird,  20  A.  IS-i;  Bank  vs.  Boatner, 
»  A.  846. 

Bat  attorney  will  not  be  compelled  to  answer  when  his 
reply  will  divulge  confidential  oomipnmcations  of  client. 
Shaughnessy  vs.  Fogg,  15  A.  330. 
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4.  Anctioneer  who  has  possession. 

Grieff  &  Byrnes  vs.  Betterton,  18  A.  349. 

5.  Warehouseman ;  but  property  in  his  keeping  may  be 
directly  attached  and  taken  possession  of  by  sherifl  or  left 
with  warehouseman  as  keeper. 

Trounstein  vs.  ttoaenham,  22  A.  62S.  ' 

6.  City  of  New  Orleans.  •' 

Marohand  vs.  Bell,  21  A.  88. 

7.  Wife,  with  citation  to  husband  to  authorize  her  to  answer^ 

Delacroix  vs.  H  irt,  23  A.  192;  Henry  vs.  Bryoe,  U  A.  691. 

8.  Executor,  for  resulting  interest  of  heir. 

Dickson  vs.  Boise,  31  A.  741. 

(C)  Who  may  not  be  gamUhed. 

1.  Executor  for  any  specific  property,  but  interest  of  heir, 
even  in  unliquidated  succession,  may  be  seized  in  g-imish- 
ment  or  under  ft,  fa. 

'  Deblieux  vs.  Uotard,  31  A.  194;  Dickson  vs.  Boise,  81  A.  741. 

2.  United  States  marshal  as  such  by  process  from  State  court. 

Moore  vs.  Witbcnberg,  13  A.  22,  citing  6  A.  684;  7  A.  664;  9  A.  8U,  624. 

3.  Principal,  through  agent. 

Lewis  vs.  Franks,  18  A.  664;  Dickson  vs.  Morgan,  7  A.  480;  6  A.  663; 
Buford  vs.  Valentine,  3  N.  S.  58. 

4.  Wife,  for  any  debt  due  to  husband  or  community,  priot  to^ 
its  dissolution  and  liquidation. 

Kelly  vs.  Bobertson,  10  A.  309. 

5.  State. 

Wild  vs.  Ferguson,  23  A.  762. 

fD)  Service  on  garnishee, 

1.  What  papers  served. 

O.  F.  252. 

2.  Mode  of  service. 

(a)  Need  be  personal  as  to  interrogatories  only;  otlier 
papers  may  be  served  at  domicile. 

Act  March,  1868 ;  Sohindler  vs.  Smith,  Bullins  A  Ck>..  18  A.  479. 
(h)  Notice  of  seizure  in  hands  of  garnishee,  under  AfLfa. 
i^  sufficient  where  thing  seized  is  incorporeaL 
Levy.  Loeb,  Scbeuer  A  Oo.  vs.  Acklen,  37  A.  646. 

8.  Service  must  be  on  garnishee  himself — ^not  upon  agent. 

Lewis  vs.  Franks,  18  A.  664,  citing  6  A.  662;  7  A.  490;  8  N.  S.  67. 
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(E)  No  acceptance  of  service  by  garnishee, 

Del3<m  V8.  Simpson,  9  A.  311;  Blghtor  vs.  Pholp,  16  A.  105;  Phelps  vs. 
Broughton,  37  A.  693;  Marqueze  Y8.  LeBlanc.  29  A.  194;  18  A.  476,  480;  21 
A.  880. 

(F)  Answer  of  garnishee, 

1.  Requirements  in  answer.  It  mnst  be  fall  and  specific. 
Bnt  one  answer  may  explain  another  and  a  substantial 
compliance  is  sufficient. 

Uaduel  vs.  Monsseaux,  28  A.  681;  Gaty,  MoOtine  A  Oo.  vs.  Ins.  Oo.,  12 
A  272. 

2.  Failure  to  answer. 

(a)  Judgment  then  rendered  pro  eonfessis;  but  it  is  dis- 
■      .  '      cretionary    with  court  to  allow    garnishee   on  mere 
motion  to  set  aside  judgment  and  answer. 

Bose  A  McCarthy  vs.  Whaley,  14  A.  874;  Elder  vs.  Bogers,  11 
:  A.606. 

(h)  And  no  default  or  rule  to  show  cause  is  needed  to 
take  judgment  pro  eonfessis. 

Sturges  vs.  Kendall.  2  A.  666;  Landry,  vs.  Diok  jon,  7  A.  341. 

(o)  Nor  other  evidence    than   failure  to    answer  when 
properly  cited. 

McKinbrough  vs.  Castle,  19  A.  129. 

8.  Refusal  to  answer.  Garnishee  may  except  to  answer- 
ing, and  on  oyerruling  of  exception,  may  answer. 

Madael  vs.  Monsseaux,  28  A.  691;  Bank  vs.  Boatner,  39  A.  843;  Shaagli- 
nessy  vs  Fogg,  16  A.  330. 

4.  Binding  on  plaintiff  unless  traversed. 

Plash  A  Co.  vs.  Norrls,  27  A.  94;  Oator  vs.  Merrill  A  Co.,  16  A.  137; 
Coleman,  Brftton  A  Co.  vs.  Fennimore,  16  A.  253. 

5.  Amendment  of  answer. 

(a)  Allowed.    At  any  time  before  judgment  against  de- 
fendant, where  amendment  is  merely  to  amplify. 

Hennen  vs.  Forget,  27  A.  381 ;  Tapp,  Kennedy  A  Co.  vs.  Green,  22 
A.  42;  Bose  vs.  Whaley.  14  A.  874. 

(h)  Not  allowed.    When  former  answer  admits  in4ebted- 
ness,  or  is  evasive,  etc. 

Davis  vs.  Oakford,  11  A.  379;  DeBlano  vs.  Webb,  6  L.  86;  Thomas 
vs.  FuUer.  26  A.  625. 

,  6.  Traverse  of  answer. 

(a)  Necessity    of    traverse.    When    answers    deny    in- 
debtedness or  possession  of  property,  etc. 

DaVld  vs.  Bode,  86  A.  961 :  Flash  A  Co.  vs.  Xoi  ris,  'i7  A.  9.'. 
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(h)  And  on  role  to  take  confessed,  on  answers  already 
filed,  no  evidence  to  operate  a  traverse  received* 
Ck>e,  Shenehan  A  Dewitt  yb,  Rooha,  23  A.  600. 

7.  Mode  of  traverse. 

(a)  Bole  or  other  proceeding  on  garnishee  is  necessary. 

David  vs.  Rode,  35  A.  961 ;  Sstil  yb,  Goodloe,  6  A.  122. 

(h)  No  answer  to  role  required. 
Oakey  vs.  R.  R.  Oo.»  13  L.  669. 

(o)  Rule  must  be  tried  by  jury  when  lawfoDy  called  for. 

Foulhouse  vs.  Gaines.  26  A.  84;  Denouvion  vs.  HoNlght,  26  A.  74; 
Burke,  Watt  A  Co.  ys.  Taylor,  16  L.  339. 

8.  Time  of  traverse. 

(a)  By  Act  27  of  1877,  attaching  creditor  had  twenty  Ju- 
dicial days  from  filing  of  answers. 

Id. ;  Aoge  ts.  Varlol,  81  A.  866. 

(b)  By  Act  73  of  1884,  p.  96,  seizing  creditor  has  twenty 
"clear"  days  from  time  he  receives  notice  from  clerk 
of  the  filing  of  garnishee's  answers,  and  his  failure  to 
traverse  ipso  facto  releases  seizure. 

0.  Sufficient  evidence  for  successful  traverse. 

Positive  written  proof,  or  oath  of  two  witnesses  worthy 
of  belief. 

Bier  &  Gaatier  vs.  Godchanz,  86  A.  206. 

(O)  Judgment  against  garnishee. 

1.  Time  when  rendered. 

(a)  No  judgment  before  judgment  against  defendant. 
Collins  &  Leake  vs.  Friend,  21  A.  7. 

(b)  Nor  before  determination  of  the  order  in  which  pre- 
vious attachments  are  to  be  paid. 

Oakey  vs.  R.  U.  CJo.,  13  L.  5G8. 

(c)  But  immediately  on  rendition,  and  before  signing  of 
judgment,  proceedings  against  garnishee  allowed. 

Burke,  Watt  A  Co.  vs.  Taylor,  15  L.  237. 

(d)  Defendant  and  garnishee  may  be  condemned  in  same 
judgment. 

Eirkman  vs.  Hil  s.  16  L.  624. 

2.  Amount  of  judgment. 

(a)  Sum  proved  to  be  due  by  garnishee  to  debtor,  when 
•    his  answers  were  successfully  traversed. 

Clark  Bros.  A  Co.  vs.  Powell,  17  A.  177;  Marks  A  Oo.  yb,  Beinberg, 
16  A.  84»;  Peet,  Sims  A  Co.  vs.  Whitraore,  16  A:  48. 
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(b)  But  where  garnishee  altogether  failed  or  refused  to 
answer,  he  is  liable  for  plaintiff's  entire  claim. 

lu. ;  C.  P.  263. 

(c)  No  judgment  against  garnishee  holding  property  or 
money  only  contingently  belonging  to  debtor  or  un- 
certain in  amount. 

Deblieuz  vs.  Hoturd,  32  A.  280;  Larche  vs.  Kent,  10  A.  146;  Cole- 
man, Britton  A  Withers  vs.  Fenniiiiore,  16  A.  '26'6',  Maduel  vs. 
Monsseaux,  29  A.  231. 

(d)  But  garnishee  owing  a  certain  sum,  and  another  sum 
not  liquidated,  may  be  compelled  to  pay  the  sum  ad- 
mitted as  due. 

McDowell  vs.  CYaok,  10  A.  31. 

iB)  GamUhment  process  not  used  as  revocatory  action. 

Hodges  vs.  Graham,  Hodges  &  Co.,  26  A.  .165;  Kearney  vh.  Nixon,  19  A.  16; 
BaUles  vs.  Simmons,  21  A.  416;  Iveus  vs.  Ivens,  30  A.  249;  1  K.  435;  2  A.  99; 
3  A.  661. 

AUter  since  Act  46  of  1887.^ 

Revocatory  action    and  attachment  may   proceed  pari 
passu  and  creditor's  remedy  is  twofold. 
Ranlett  vs.  Constance,  15  A.  423. 

(I)  Order  of  court  to  obtain  garnishment  not  necessary. 
Parmely  vs.  Bradbury,  13  L.  352. 

i/it€r  perhaps  where  no  petition  and  citation. 
Elder  vs.  Sogers.  11  A.  606. 

^'^}  Scope  of  seizure, 

I*roperty  of  debtor  coming  in  hands  of  garnishee  after  notice 
•    of  seizure  is  affected  thereby. 
Buddig  vs.  Simpson,  33  A.  375. 

/aj  Garnishee  owes  no  interest  running  after  seizure, 
Cltrk  Bros.  &  Co.  vs.  Powell,  17  A.  177. 

^^j  Sale  of  property  garnished. 

Court  may  order  sale,  subject  to  rights  of  garnishee,  and  on 
condition  that  sufficient  be  realized  to  pay  him. 
Bier  vs.  Gauthreanz,  35  A.  206;  Auge  vs.  Variol,  31  A.  865. 

'^)  Garnishee's  answers  are  part  of  pleading,  and  need  not  be 
offered. 
Meyer  ts.  Deffarge.  30  A.  548. 

^)  GoniMfcee'g  answer  not  divided, 
Augi  vs.  Variol,  31  A.  865. 
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(O)  Oamishment  on  firm. 

1.  Any  member  may  answer,  and  if  answers  of  indiyidoal 
members  are  desired  such  members  should  be  Individually 
cited. 

Bell  vs.  8hort«a6  A.  812;  DupeririB  vs.  Halliclay,27  A.  1H2;  FergiuoD         ] 
A  O'Dowd  vs.  Murphy,  10  A.  6JJ.  ; 

2.  Where  answer  of  one  member  conflicts  with  presumption       , 
arising  from  silence  of  the  other,  weight  of  evidence  decides.       'i 

McCloskey,  Bigley  A  Co.  ts.  Winfffleld  A  Brides,  83  A.  43.  1 

(P)  Defences  by  garnishee,  , 

He  can  plead  only  defences  porely  personal  to  himself.  ] 

Campbell  vs.  Myers,  16  A.  862 ;  Kimball  vs.  Plant,  U  L.  911 ;  Hardy  vs. 
Palmer,  18  L.  406. 

(Q)  He  may  plead. 

1.  Prescription  of  debtors'  claim  against  him. 

James  vs.  Fellows  A  Co.,  20  A.  116. 

2.  That  he  is  defendant  and  can  not  be  garnished. 

Richardson  ts.  Terry  et  al.,  27  A.  62. 

3.  That  he  owes  defendant  only  in  his  fiduciary  capacity,  as 
a  ininistrator. 

Ualpin  T8.  Barringer,  26  A.  171. 

4.  Lis  pendens. 

Peet,  Tale  A  Bowling  vs.  McDaniel  A  Co.,  27  A.  455. 

6.  Nullity  of  judgment  and  fieri  facias. 

Pollock  vs.  Williams,  9  A.  460;  Featiienfton  ts.  Compton.S  A.  380;  8 
A.  2^5. 

6.  That  defendant's  claim  against  himself  is  undetermined, 
such  as  unadjusted  loss  on  a  policy. 

Katz  A  Bamett  vs.  Sorsby,  34  A.  588. 

7.  That  same  debt  was  garnished  by  process  ftom  other  court. 

Woodruff  vs.  French,  6  A.  62;  4  R,  529;  5  L.  428;  7  N.  S.  82. 

8.  That  he  owes  a  negotiable  noie,  which  may  not  now  be  in 
hands  of  defendant. 

Denham  vs.  Pogue,  20  A.  195. 

(R)  Paying  over  to  sheriff. 

1.  Qamishee  may,  but  can  -  ot  be  compelled  to,  pay  over  to 
sheriff  amount  due  defendant. 

Oakey  vs.  B,  R.  Co.,  13  L.  568;  Yale  A  Co.  vs.  Whitmore,  16  A.  63. 

2.  Payment  to  sheriff  a  ter  return  of  writ,  without  order  of 
court  or  consent  of  attaching  creditor,  will  not  discharge 
garnishee. 

Pcct,  SImms  A  Co.  vs.  Whitmore,  16  A.  48. 
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(8)  Supplemental  interrogcitories  to  garnishee. 

Additional  qnestionB  to  garnishee  may  issue  without  traverse 
of  former  answers. 

Ober,  Nanson  A  Co.  ts.  Mathews,  21  A.  92. 

(T)  Garnishee  may  appeal. 
Halpin  TS.  Barrlni^er,  26  A.  170. 

Bat  not  until  final  judgment  in  the  main  action. 
state  ex  rel.  Scooler  vs.  Oooley.  28  A.  213. 

(U)  Garnishee  as  necessary  party  to  appeal, 

L  Not  necessary  party  except  in  proceedings  affecting  hia 
liabiHty. 

Barnes  vs.  Gordon,  16  A.  324 ;  16  A.  128;  27  A.  201 ;  23  A.  260. 

2.  Aliter  where  proceedings  are  taken  against  them. 
Copley  vs.  Snow,  3  A.  62{;  Reese  vs.  Conyers,  16  A.  »9. 

(V)  Answers  in  open  court, 

1.  Garnishees  may  be  required  to  answer  in  open  court. 

Petway  vs.  Goodin,  12  R.  446. 

2.  Bat  they  are  entitled  to  ample  notice. 

Cockfield  vs.  Tourres,  24  A.  168. 

247.  Interrogatories  to  Garnishee — A  creditor  may  like- 
wise annex  to  his  petition  interrogatories  on  facts  and 
articles,  to  be  answered  categorically  under  oath  by  such 
garnishee,  as  to  the  nature  of  the  property  belonging  to  the 
defendant  which  may  be  in  his  possession,  and  as  to  the 
amount  of  the  sums  for  which  he  may  be  indebted  to  him. 

Anest  of  Garnishee — And  in  case  a  garnishee  acknowl- 
edges himself  indebted  to  the  defendant,  it  shall  be  lawful 
for  the  judge  to  order  said  garnishee  to  be  held  to  bail  in 
the  same  case  as  if  he  was  the  original  defendant,  unless 
lie  prefers  depositing  the  money  in  court. 

248.  Arrest  of  Garnishee — If  a  creditor,  who  has  fikd 
interrogatories  on  facts  and  articles  to  be  answered  by  a 
garnishee,  declare  upon  oath  that  he  verily  believes  that 
such  garnishee  has  in  hands  property  or  effects  belonging 
to  his  debtor,  or  is  indebted  to  the  defendant  in  any  sum 
of  money,  whether  the  same  be  due  or  not,  and  that  such  ' 
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garnishee  is  about  to  depart  from  the  State  without  hav- 
ing filed  his  answers  to  such  interrogatories,  such 
garnishee  may  be  arrested  and  confined  until  he  gives 
J  J.  / /  good  and  sufficient  security,  in  a  sum  exceeding  by  one- 
'  halt  the  amount  claimed  by  the  plaintiff,  that  he  shall 
appear  whenever  cited  so  to  do  before  any  judge  or 
justice  of  the  peace,  to  answer  the  interrogatories  put  to 
him,  and  that  he  shall  answer  them-  in  the  manner  pro- 
vided in  the  preceding  article. 

C.  p.  221. 

Garnishee  about  to  depart  may  be  arrested. 

Kirkman  V8.  Hill,  8  L.  711. 

g  ^  ^    rf  ■'         ^^^*  ^^®  Discharge — The  garnishee  may  nevertheless 
^  '     '    be  discharged,  without  bein^r  obliged  to  give  security,  if 

^  V  ^  0>  g  ^^  he  prove  to  the  satisfaction  of  the  court  which  had  given 
the  order  of  arrest,  after  notice  in  writing  having  been 
served  on  the  defendant,  of  his  intention  of  making  such 
proof  that  he  has  no  intention  of  leaving  the  Slate;  or  if 
he  immediately,  in  the  presence  of  the  court,  answer  in 
writing  and  pertinently  the  interrogatories  put  to  him,  and 
|ile  such  answer  in  the  office  of  the  clerk  of  the  court. 

250.  Garnishee — How  Brought  In — A  garnishee  may 
be  made  a  party  to  a  suit,  and  be  cite^^to  answer  inter- 
rogatories on  facts  and  articles,  either  by  praying  to  that 
effect  in  the  original  petition,  or  by  a  supplemental  pet  - 
tion  tiled  at  any  stage  of  the  suit  previous  to  rendering 
the  judgment. 

251.  Citation  of    Garnishee — Copy    of    Petition    and 
,                       Order — When  an  order  to  attach  property  in  the  hands  of 

a  third  person  has  been  given  by  a  court,  the^l^rkof  such 
court  shall  deliver  or  send  to  the  sheriff  a  copy  of.  such 
order,  as  well  as  of  the  petition,  together  with  a  citation^ 
to  the  person  made  party  to  the  suit,  to  answer  such  peti- 
'  lion  within  the  usual  delay  granted  in  ordinary  cases. 
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252.  Copy  of  Petition  and  Interrogatories  for  Gar- 
nishee— If  there  be  a  garnishee  made  party  to  the  suit,  the 
clerk  must  deliver  or  send  to  the  sheriff  a  copy  of  the 
petition  and  of  the  interrogatories  annexed  to  it,  if  there 
be  such,  with  a  summons  is  directed  to  such  garnishee  to 
answer  the  same  within  the  delay  given  in  ordinary  suits. 

What  papers  must  be  served:     Petiti(m  and  citation. 

1.  And  when  ganliBhee  is  married  woman,  citation  to  the 
husband  also. 

Henry  V8.  Brice,  11  A.  691 ;  Delacroix  vs.  Hart,  24  A.  141 ;  Marqueze  vs. 
LeBlanc,  29  A.  194. 

2.  Where  sapplemental  petition  is  presented  praying  garnish- 
ment, unless  it  recite  aU  the  essential  aUegations  of  original 
petition,  both  must  be  served  on  garnishee. 

Lovell  vs.  Cartwrlght,  17  L.  547. 

253.  Service  of  Citation  on  Defendant — The  sheriff 
must  serve  such  citations : 

<  \  I.  On  the  person  of  the  defendant,  or  at  his  domicile,  if 

^  he  has  one  in  the  place,  or  if  he  be  about  to  leave  the  Stale. 

^     2.  At  the  place  where  the  defendant  has  resided  last, 

-^if  he  had  a  domicile  in  the  place,  and  conceal  himself  to 

avoid  being  cited. 

L  Service  oy  deputy  sheriff  who  is  a  minor  is  valid. 
Irving  vs.  Edrington,  41  A.  672. 

2.  Where  absconding  debtor  stiU  has  domicUe  here,  citation 
may  be  left  there. 

Williams  vs.  Kimball,  8  N.  S.  355;  Thomas  vs.  Wetzler,  4  A.  184. 

8.  Domiciliary  service  strictly  construed. 
Sparks  vs.  Weathersby,  16  L.  505. 

254.  Posting  Citation  in  Case  of  Absent  or  Absconding 
Debtor — If,  on  the  contrary,  the  defendant  has  no  known 
place  of  residence,  conceal  his  person,  be  absent  or  reside 
out  of  the  State,  in  such  case  the  sheriff  shall  serve  the 
^ttg^hgient  aad  citation,  by  affixing  copies  of  the  same  on 
the  door  of  the  room  where  the  court  in  which  the  suit  is 
ptnding  is  held. 
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1.  Posting  of  the  writ  and  citation  is  fouii^ation  of  suit,  and 
omission  is  fatal :     This  is  true  only  in  cases  of  attachment. 

Morris  vs.  Blenvenu,  30  A.  881 ;  Wooldrldge  vs.  Monteuse,  27  A.  82;  Pat- 
terson vs.  Coy,  3  B.  362;  Cox  vs.  Bradley,  16  A.  629;  Putnam  vs.  R.  B. 
Co.,  3  E.  232. 

2.  And  sheriff's  return  must  show  such  posting,  which  cannot 
be  proved  aliwnde. 

Id. ;  DeBIano  vs.  Perroux,  21  A.  26 ;  Harris  vs.  Alexander^  1 R.  30. 

3.  Posting  of  writ  essential. 

Connell  vs.  Medlook,  24  A.  612;  Mithofl  vs.  Dewees,  9  A.  650. 

Posting  on  leading  door  sufficient. 

Connell  vs.  Medlock,  26  A.  590;  Irving  vs.  Edrington,  41  A.  673. 

4.  Informalities  can  not  be  waived  by  curator's  answer. 

Kroentler  vs.  Bank,  12  R.  461;  Carpenter  vs.  Beatty,  12  R.  541. 

5.  Who  is  absentee. 

Citizen  of  another  State,  though  he  have  a  dwelling  here 
where  he  resides  a  few  months  is  an  absentee. 

Morris  vs.  Bienvenu,  30  A.  878. 

G.  Unrepresented  absentee. 

Absentee  is  unrepresented  unless  he  have  here  agent  with 
special  power  to  sue  and  be  sued. 
Seymour  vs.  Cooley,  9  L.  77. 

7.  In  doubtful  cases. 

Original  domicile  considered  true  one. 
Cole  vs.  Lucas,  2  A.  946. 

8.  Citation  to  non-resident. 

Number  of  days  to  answer  may  be  omitted. 

Wtvst  vs.  Wilson,  4  L.  220. 

9.  To  whom  citation  is  addressed. 

(a)  Ordinarily  to  the  defendant,  not  the  curator. 

Jacobs  vs.  Frere,  28  A.  625. 

(h)  But  when  addressed  to  curator,  his  capacity  must  be 
stated.  * 

Galloche  vs.  Grivot,  21  A.  481. 

255.  Sheriff  Keeps  Petition — When— In  the  latter  case, 
the  sheriff  must  keep  the  copy  of  the  petition,  in  order  to 
deliver  the  same  to  such  party,  should  he  appear,  or  to 
the  advocate  appointed  to  defend  him,  in  his  absence. 
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1.  Writ  and  citation  are  posted,  not  served  on  the  advocate. 

Walker  V8,  Barelll.  32  A.  467;  Cox  vs.  Bradley,  16  A.  530;  Kroentler  vs. 
Bank,  12  R.  460. 

2.  In  nearly  all  other  instances  when   absentees  are  repre- 
sented by  curators,  citations  served  on  them. 

Morris  vs.  Bieovenu,  30  A.  881 ;  Samory  vs.  Montgomery,  19  A.  341. 

3.  At  what  time  curator  must  be  appointed. 

Suit  must  be  first  instituted  and  pending. 

Seymour  vs.  Ck)oley,  9  L.  77. 

256.  Seizure  by  Sheriff — Return — The  sheriff,  as  soon 
as  he  shall  have  served  the  copy  of  the  petition,  in  the 
manner  prescribed  in  the  preceding  articles,  and  notified 
the  garnishee  of  the  same  in  the  form  required  to  be  ob- 
served as  relates  to  garnishees,  if  there  be  such  made 
party  to  the  suit,  qgustseizejini  detaii\sq  much  of  what- 
everproperty  the  debtgr  may^  possess  within  the  parish 
over  which  his  powers  extend,  whether  it  consists  of 
goods,  effects,  rights,  credits,  or  right  of  actions,  as  may 
be  equal  in  value  to  the  amount  claimed  in  the  suit;  and 
he  must  immediately  after,  delivtr  or  send  to  the  clerk  of 
the  court  by  which  the  attachment  was  granted,  his  return 
in  writing,  stating  the  manner  in  which  he  has  executed 
the  same. 

Under  fieri  facias^  mere  notice  to  the  debtor  of  incorporetki 
right  is  a  sufficient  seizure. 

McDonald  vs.  Insurance  Co..  32  A.  .594;  Stafford  vs.  Maxwell,  23  A.  347; 
Levy,  L(>eb,  Scheuer  &  Co.  vs.  Acklen,  37  A.  .M5. 

257.  Possession  by  SheriflE.  Inventory — The  sheriff 
must  take  charge  and  keep  possession  of  all  goods  and 
effects  which  he  may  have  attached,  with  the  exception 
of  such  sums  which  may  be  due  by  the  garnishee,  and  he 
shall  make,  in  the  presence  of  422.  witnesseSj  an  exact  * 
and  minute  inventory  of  the  same»  which  he  shall  be 
bound  to  deliver  or  send,  annexed  to  his  return,  to  the 
office  of  the  clerk  of  the  court  whose  mandate  he  has 
executed. 

C.  p.  282 
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(A)  Seizure  by  the  sheriff. 

1.  Except  in  cases  of  garnishment,  sheriff  must  take  aetaal 
physical  possession. 

Woodworth  vs.  Lemmermann,  9  A.  524;  Scott  vs,  Davis,  26  A.  688; 
Fai^e  vs.  Generes,  6  A.  651, 581 ;  Erwin  vs.  Bank,  8  A.  186;  Rightor  ts. 
Phelps,  16  A.  105;  Devllle  vs.  Hayes,  23  A.  650;  Gordon  vs.  Gllfoll,  1 
A.  265. 

2.  No  actual  seizure  by  sheriff  necessary  in  garnishment. 

Wight  vs.  Mason,  12  A.  846. 

3.  Nor  where  impossible,  as  in  cases  of  incorporeal  righta, 
where  mere  notice  of  seizure  is  sufficient. 

Harris  vs.  Bank,  5  A.  538.    * 

(B)  Notes  and  judgment.     Mode  of  seizure. 

1.  Actual  possession  by  sheriff  necessary. 

Anderson  vs.  Valentine,  15  A.  379. 

2.  Particularly  negotiable  notes. 

Denham  vs.  Poque,  20  A.  196;  Pleasant  vs.  Kemp,  28  A.  124. 

3.  Except  when  notes  are  in  custodia  legis. 

KstateoCMillevs.  Hebert,  19  A.  .58;  see  contra  Scott  vs.  Neblett,6.  A.m. 

(C)  Power  to  appoint  keeper. 

1.  Sheriff  may  appoint  keeper,  whose  possession  is  that  of 
sheriff. 

Winn  vs.  Elgee,  6  R.  100;  Trounstein  vs.  Rosenham,  22  A.  626;  Wbaan 
vs.  Hufty,  12  A.  280. 

2.  Keeper  is  sherifTs  agent,  for  whom  he  is  responsible. 

Watkins  V3.  Cawthorn,  33  A.  1195,  citing  18  A.  604;  12  R.  25;  12  A  280;  8 
A.  870. 

8.  Sheriff  need  not  appoint  keeper  when  he  seizeo  a  yacant 
lot. 

Boyles  vs.  Ferry,  12  A.  426. 

(D)  Right  to  custody  lost — when. 

Sheriff  loses  right  to  custody  by  sending  goods  or  property 
out  of  his  jurisdiction  without  order  of  court  or  consent  of 
parties. 

Dick  vs.  Bailey,  2  A.  974. 

(E)  Return. 

Must  show  taking  of  physical  possession,  not  merely  seisure 

*  *  according  to  law. ' '  • 

Ivilbourne  vs.  Frellsen,  22  A.  208;  LIrette  vs.  Oorrane,  27  A.  296;  Id- 
ler vs.  Streeder,  lb  A.  56. 
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(Fj  Intfeniory, 

Not  necessary  when  property  is  bonded. 

MoRae  ts.  Austin,  9  A.  361^ 
(Q)  Duty  of  sheriff, 

1.  To  seize  at  once,  and  to  serve  writs  in  order  in  which  they 
are  filed  with  him. 

Lynch  ft  Co.  vs.  Leckle,  9  A.  ft06. 

2.  To  make  proper  and  legal  return. 

Stockton  T8.  Downey,  6  A.  &81. 

{E)  Rights  of  SheHff. 

To  demand  bond  of  indemnity ;  but  this  does  not  affect  hia 
liability  for  illegal  seizure. 
Janes  ts.  Thompson,  12  A.  174. 

:/258.  Dissolution  of  Writ— K  the  defendant,  thus  made  3  ^^'  I'fy 
a  party  to  a  suit  appear,  after  having  been  served  with  3  f*A/' /  7^' 
the  citation,  or  prove^in  a  gumjuarY-  way,  after  having  ->  ^^   . 

given  due  notice  in  writing  to  the  adverse  party,  that  the    ^  ^    (''  '     ' 
allegations  on  which  the  order  for  attachment  had  been  "/  61^/ 
obtained  were  false,  such  attachment  shall  be  dissolved, 
and  the  party  will  be  allowed  to  proceed  in  his  defence 
as  in  ordinary  suits. 

C.  p.  279. 

[A)  Dissolution  of  attachment  on  motion. 

Attachment  dissolved  either  by  role  or  by  exception. 

Fonts  T0.  ReggIo»  26  A.  805. 
(Bj  Ismies  presented. 

1.  Allegations  authorizing  the  attachment  may  be  denied  and 
pat  at  issue. 

Herman  ft  Vignes  vs.  Amedee,  80  A.  8^. 

2.  Bat  trath  of  all  the  allegations  of  petition  cai;i  not  be 
inqaired  into,  merely  allegations  tending  to  attachment. 

Miller  T8.  Chandler,  29  A.  88;  80  A.  893;  Read  vs.  Ware,  2  A.  498. 

(Cj  Mbttofi  to  dissolve  is  no  appearance  on  merits, 

BiUan  vs.  White,  15  A.  624;  Bouner  ft  Smith  vs.  Brown,  10  A.  331. 

(D)  No(ice  to  attaching  creditor. 

Kotice  is  absolutely  necessary. 
Claflin  YS.  Lisso  ft  Scheen,  81  A.  172. 

(E)  £Nimniary  trial  of  motion, 
n  A.  992;  Bead  vs.  Ware,  2  A.  296. 
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(F)  No  dissolution  for  slight  technical  informalities,  when,  if  dis- 
^    solved,  another  writ  could  be  obtained. 
Bank  vs.  Hancock,  as  A.  48. 

(0)  Grounds  for  dissolving  attachment, 

1,  For  informalities  in  issuing:  writ ;  as,  for  instance  * 

(a)  That  bond  was  insufficient,  as  when  in  blank  amount. 

Graham  ts.    Burkhalter,   2  A.  415;   Lehman,   Stern  ft  Co.   va. 
Broussard,  45  A. 

(b)  That  affidavit  is  insufficient. 

Brent  vs.  Shoiis<\  15  A.  110. 

2.  For  failure  of  grounds  alleged  as  where  it  is  proved: 

(a)  That  debt  was  only  contingent. 

Price  vs  Merritt,  U  A.  526;  Read  vs.  Ware,  2  A.  498. 

(b)  That  defendant  di8  not    conceal  himself  to   avoid 
citation. 

Evans  vs.  Saul,  8  N.  S.  249. 

(c)  That  defendant  was  guilty  of  no  fraud. 

Herman  ft  Vignes  vs.  Amedee,  30  A.  3»4;  Bruni^anl  V8.  Ander- 
son, 16  L.  341. 

(H)  No  interest  in  dissolving  attachment. 

1.  Party  disclaiming  title  to  property  attached  has  no  in- 
terest. 

Williams  vs.  Williams,  26  A.  644. 

2.  Wife  alleging  that  property  attached  belongs  to  husband 
has  no  interest  in  dissolving  writ. 

Mortgage  Co.  vs.  Ralston,  HH  A.  598;  Watts  vs.  Shropshire,  12  A.  797. 

(1)  Estoppel  to  dissolve. 

Consent  to  sale  of  property  by  sheriff  estops  defendants  from 
contesting  validity  of  process. 

Wiekham  ft  Pendlettm  vs.  Nalty,  41  A.  286. 
(J)  Suit  on  attachment  bond. 

1.  Prematare,    before   final   dissolution   of    attachment,    but 
amendment  permitted. 

Mf  Daniel  vs.  Gardner,  34  A.  H43. 

2.  Prescription. 

(a)  Action   is  ex  contractu   and   not   prescribed  in    one 
year. 

Levusjseur  vs.  Gardner,  .^4  A.  2(>4. 

8.  Aliter  as  to  claim  for  damages  by  third  person. 

Kdwards  vs.  Turner,  0  K.  3s2. 
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.  K)  Effect  of  dissolving  the  attachment, 

1.  When  writ  is  dissolved  for  mere  informalities  in  execution, 

but  valid  grounds  exist  for  said  attachment,  no  damages 

can  be  visited  on  plaintiffs :     It  is  damnum  absque  injuria. 

Baldwin  ft  Co.  vs.  Mumford,  36  A.  349;  Phelps  vs.  Broughton,  27  A.»92; 
32  A.  511;  29  A.  74;  35  A.  488;  22  A.  243;  37  A.  280. 

2.  But  when  writ  is  dissolved  as  having  wrongfully  issued, 
such  judgment  is  res  Judicata  on  right  to  damages,  and  sole 
question  remains  is  the  quantum. 

Block  vs.  Meyers,  36  A.  220;  Barrlmore  vs.  MoFeely,  32  A.  1179;  MoDan- 
lei  ft  Co.  vs.  Gardner,  34  A.  343;  Cretin  vs.  Levy,  87  A.  182;  but  see 
Cox  vs.  Robinson,  2  B.  313. 

(L)  ActtuU  damages. 

When  writ  is  decided  to  have  wrongfully  issued,  but  no  mal- 
ice is  shown,  defendant  is  entitled  on  dissolution  to  claim 
actual  damages  only. 

Stelnhardt  vs.  Leman,  4  A.  835;  Mc Daniel  ft  Co.  vs.  Gardner,  34  A.  343; 
Dickinson  vs.  Maynard,  20  A.  66;  Byrne  vs.  Gardner,  33  A.  6;  Carter 
V--.  Tufts.  15  A.  16;  Leen  Kce  ft  Co.  vs.  Sinitli  Brothers  ft  Co.  35  A. 518; 
Cox  vs.  Robinson,  2  R.  313. 

fM)  Elements  of  actual  damages, 
S  e  rtyrne  vs.  Gardner,  33  A.  8. 

Damages  claimed  must  have  been  caused  by  the  atttachment 
suit  proper.     Thus : 

(a)  Attorney's  fees  for  services  rendered  exclusively  in 
attachment  proceedings. 

McRae  vs.  Brown,  12  A.  181;  Cretin  vs.  Levy,  37  A.  183;  Adam 
Bros.  vs.  Gomlla  ft  Co.,  37  A.  480. 

(b '  Loss  of  credit  when  such  is  caused  by  the  attachment 
alone  and  not  when  pre-existing. 
Stoinhardt  vs.  Leman,  41  A.  838. 

(c)  Or  when  caused  by  the  main  suit,  or  when  crisis  was 
inevitable. 

MoFarland  ft  Dupre  vs.  Lehman,  Abraham  ft  Co.,  38  A.  351. 

(dj  Property  lost  during  attachment. 

Teal  vs.  Lyons,  30  A.  1140;  but  see  squarely  contra  Frank  ft 
Co.  vs.  Chaffe  ft  Sons,  34  A.  1205. 

{N)  Writ  must  be  decided  to  have  wrongfully  issued  before  damages 
can  be  reoavered.    Hence  no  damages  recoverable : 

1.  Where  attachment  is  maintained.     So  also  as  to  other  con- 
servatory write. 

Gusiuan  Vs.  DePoret,  33  A.  334;  Carroll  vs.  Readheimer,  35  A.  374. 
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2.  Where  attachment  dissolved  merely  for  technical  infor- 
mality. 

Baldwin  ft  Ck).  vs.  Mumford,  36  A.  349;  Phelps  vs.  Broaghton.  27  A.  592  ;. 
Garrctson  vs.  Zacharie,  10  M.  249. 

8.  When  defendants  make  surrender  and  syndic  estops  him- 
self from  claiming  damages. 

Chaffe  A  Sons  vs.  Lisso  A  Scheen.  33  A.  208. 

(O)  Time  within  tohich  to  dissolve. 

Attachment  may  be  dissolved  on  motion  at  any  time  be- 
fore pleading  to  merits,  bnt  not  afterward. 

Qnine  vs.  Mayes,  2  R.  512;  Myers  vs.  Perry,  1  A.  372;  Enders  vs.  Clay,K 
R.30. 

Except  possibly  where  surety  becomes  insolvent   after 
such  pleas,  but  not  for  prior  insolvency. 

Ealervs.  McAllister,  14  A.  821. 

(P)  Bonding  no  bar  to  motion. 

Bonding  attachment  does  not  debar  dissolution  on  motion. 

Edwards  vs.  Prather,  22  A.  335;  Mfyers  vs.  Perry,  1  A.HT^;  Avct  v.-. 
Albo,  21  A.  349;  Brinegar  vs.  Griftln,  2  A.  156;  Baker  vs.  Hunt,  1  M.  194. 

(Q)  Dissolution  terminates  the  suit  against  non-resident. 

Successful  motion  to  dissolve  attachment  against  non-resident 
ends  the  suit,  but  bonding  does  not. 

Kendall  vs.  Brown,  7  A.  66S. 
(R)  No  amendment  of  petition  after  motion. 

1.  To  pray  for  the  writ. 

Kelley  vs.  Bently,  9  A.  686. 

2.  To  allege  any.  substantial  omission  in  original  petition. 

Bank  vs.  Moss,  41  A.  232;  Hart  vs.  Bowie,  34  A.  325. 

(8)  Plaintiff ^s  discontinuance  by  consent  no  bar  to  actum  by  de- 
fendant for  damages. 

Spaulding  et  als.  vs.^ Wallet,  10  A.  106. 

(T)  Main  suit  proceeds  after  dissolution. 

Soiiipeyrae  vs.  Estrada,  8  M.  723;  Williams  vs.  Kimball,  8  N.  S.  363. 

259.  Bonding  Attachment — Terms  of  Bond — The  de- 
fendant, if  he  appear  either  in  person  or  by  his  advocate, 
may,  moreover,  in  every  stage  of  the  suit,  have  the  prop- 
erty attached  released  by  delfvering  to  the  sheriff  his  ob- 
f-^/V     ligation  for  the   sum   exceeding  by  one-half  the  value  of 
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the  property  attached,  with  the  surety  of  a  good  and  sol- 
vent person  residing  within  the  jurisdiction  of  the  court 
where  the  action  was  brought,  that  he  will  satisfy  such 
judgment,  to  the  value  of  the  property  attached,  as  may 
be  rendered  against  him  in  the  suit  pending. 

Return  of  Bonds  into  Court — When  the  defendant  has 
given  such  obligation  with  security,  the  sheriff  shall  be 
bound  to  return  the  bond  so  taken  by  him  into  court  in  the 
same  manner  as  is  provided  for  bail  bonds;  and  the 
plaintiff  shall  have  the  same  right  and  same  time  to  object 
to  the  insufficiency  of  the  security  on  such  bond  as  the 
security  on  bail  bonds;  and  in  case  the  security  on  said 
bond  should  be  declared  insufficient,  the  sheriff  shall  be 
liable  as  surety  on  the  said  bond,  and  the  said  act  of 
surety  shall  be  assigned  by  the  sheriff  to  the  plaintiff  in 
the  same  manner  as  bail  bonds. 

Proceedings  Against  Surety — And  when  the  defendant 
fails  to  satisfy  the  judgment  rendered  against  him,  the 
plaintiff  may,  on  the  return  of  the  sheriff  that  no  prop- 
erty has  been  found,  and  on  exhibiting  to  the  court  said 
obligation  duly  transferred  to  him,  obtain  judgment 
against  the  surety  on  said  obligations,  upon  motion,  after 
ten  days'  previous  notice  to  said  surety,  which  motion 
shall  be  tried  summarily  and  without  the  intervention  of  a 
jur\',  unless  the  said  surety  shall  allege  under  oath  that 
the  signature  to  the  bond  purporting  to  be  his,  is  not  gen- 
uine, or  that  judgment  has  been  satisfied. 

R.  S.  107,  5^7,  3563,  3732 ;  C.  P.  261,  224,  225,  226,  227,  235. 

(A)  Bonding  by  intervenor, 

1.  Prior  to  Act  61  of  1876  intervenor  was  not  allowed  by  law 
to  bond. 

Alexander  vs.  Silbernagel,  27  A.  657;  Myer  &  Bro.  vs.  Johnson,  28  A. 
2M;  Dawson  vs.  Morton  &  Williamson,  22  A.  535;  Dupericr  vs.  Flan- 
ders, 20  A.  29. 

2.  Bat  it  seems  such  was  common  practice. 

Meyer  vs.  Fletcher,  35  A.  881;  Euianuel  vs.  Munn,  14  A.  63. 
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8.  And  though  such  bond  wais  not  judicial,  it  was  binding  ac- 
cording to  its  terms,  which  the  courts  enforced. 

Id. ;  Slocomb  vs.  Roberts,  16  L.  174;  7  A.  570;  Slawson  vs.  Ker,  29  A.  296. 

4.  Under  such  act  of  1876,  No.  61,  intervener  may  bond  when 
he  makes  prima  f<uiie  proof  that  he  is  owner,  pledgee  or 
consig^iee. 

(B)  Evidence  of  title  authorizing  bonding, 

1.  Possession  of  bill  of  lading. 

Park  vs.  Porter,  2  R.  S42. 

2.  No  evidence  of  title. 

Deed  of  trust. 

Hughes  vs.  Klingeuder,  14  A.  52. 

(Cj  LeBseCy  not  being  owner,  pledgee  or  consignee,  can  not  bond  un- 
der Act  51  of  1876. 

ilardy  vs.  Lemons,  36  A.  107. 

(D)  Waiver  of  right  to  bond. 

Agreement  to  allow  funds  or  property  to  remain  with  sheriff 
until  termination  of  suit  amounts  to  waiver. 

state  ex  rel.  Moss  vs.  Younjf.  40  A.  203. 

(E)  Surety, 

1.  He  is  no  party  to  the  suit;  may  be  surety  on  appeal  bond. 

French  vs.  Davidson.  32  A.  718. 

2.  Aliter  as  to  surety  on  injunction  bond  when  judgment  is* 
asked  or  rendered  against  him. 

Dunms  v».  Mary,  2l»  A.  ho8;  Clineo  vs.  DanerWheim,  IS  A.  659;  Mehnert 
VH.  Dietrich,  36  A.  390. 

3.  Surety  on  defendant's  release  bond  may  subsequently  in- 
tervene and  claim  ownership. 

Redwitz  VS.  WaKganian,  33  A.  2G. 

(F)  Proceeding  against  surety. 

1.  Mode  of  proceeding  is  by  rule  against  the  surety,  but  not 
against  the  principal. 

lA'tlda  VS.  MaumiiH,  17  A.  317. 

2.  Time  within  which  to  proceed. 

Not  before  judgment  against  defendant  or  intervener. 

Id.;  Goodman  vs.  Allen,  6  A.  372;  8  A.  381. 

3.  Summary  trial  without  jury. 

Bealvfl.  Alexander,  1  B.  277. 
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(G)  Rights  of  8uretp, 

1.  May  bring  suit  for  indemnity  for  liability  on  bond. 

C  C.  nOSri;  Edwards  vs.  Prather,  23  A.  884;  Baker  ys.  Freilsen,  32  A. 
829;  VuBz  vs.  Tracer,  39  A.  298. 

2.  May  show  that  property  did  not  belong  to  defendant. 

Bauer  ys.  Antoine,  22  A.  145. 

3.  May  plead  absolute,   not  relative,   nullity  of   judgment 
against  principal. 

McCloskey  et  als.  vs.  Wingfleld,  32  A.  43;  29  A.  141. 

(H)   Terms  and  condition  of  bond, 
1.  As  to  defendant. 

Bond  conditioned  that  judgment  against  defendant 
will  be  satisfied  to  the  extent  of  the  value  of  the  prop- 
erty bonded. 

Ledda  ys.  Maumus,  17  A.  316;  Schmidt  &  Zieiifler  ys.  Brown  & 
Htrauss.  83  A.  416;  Bmanael  vs.  Mann,  14  A.  58;  United  States 
vs.  Ames,  99  U.  S.  36;  Lenian  vs.  Trnxillo,  32  A.  71 ;  Lemle  vs. 
Ronton*  S3  A.  1007;  Stewart  vs.  Lacoume,  30  A.  157;  29  A.  472; 
2  A.  160;  4  A.  372;  7  A.  571;  28  A.  643;  13  A.  342;  Kendall  vs. 
Brown,  7  A.  668. 

2,    As  to  intervenor.  ^ 

{a}  Bond  is  merely  a  forthcoming  bond  and  conditioned 
merely  for  delivery  of  property  when  lawfully  required. 

m  Mo'er  Vfl»  Flt'toh^r,  35  A.  883 ;  Stewart  vs.  Lacoume,  30  A.  157 ;  Act 

M  Kit  1676. 

(bj  Recital  of  bond  binding  on  surety. 

Prli'u,  Ctrnvtrse  A  Co.  vs,  Kennedy  &  Co.,  16  A.  78. 

ffj    £af^e£  of  bonding* 

1,    It  Btibetitiites  bond  for  property  attached  as  to  parties  to 
tpbe  salt.     And  after  bonding  further  intervention  not  al- 

Beal  *^'  A]fXatid<3r*  7  K.  849;  28  -\.  862;  Lcinan  vs.  Truxillo,  32  A.  71; 
l**>rr  vft.  Kerahuw,  18  L.  57;  McRae,  vs.  Austin,  9  A.  .t60;  Benton  vs. 
li«»bert&.  2  A.  243 ;  CaSfi  &  Dowlin^  ys.  Rouark,  26  A.  353. 

2-  It  releases  property  from  attachment  lien.  But  contra  in 
c  B^^B  of  provisional  geizure. 

lJiirris*f>n  vs*.  JtnkM,  n  A.  707;  McKae  vs.  Austin,  9  A.  H61;  39  A.  1108; 
%VttUace  vn.  Burham,  28  A.  792. 

B^  jt  ^ives  to  defendant  right  to  full  custody  and  disposition, 
but  to  intervenor  mere  custody,  with  obligation  to  produce 
when  required. 

(^-m**n  T^*  Truilllo,  3J  A.  78;  Warfleld  vs.  Stiibbs,  24  A.  570 
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4.  It  does  not  quash  order  of  attachment.   Motion  to  dissolye 
lies  after  bonding. 

Love  V8.  Voorhles,  18  A.  6S0;  Pailkes  ys.  Boaz,  14  L.  82;  1  A.  372;  3  A 
164 ;  Avet  ft  Oambon  ts.  Albo,  21  A.  849. 

(J)  A989ignment  of  bond  by  sheriff. 

Not  absolutely  required ;  any  party  in  interest  may  sue  with- 
out assig^nment. 

Wright  vs.  Oakey  A  Co.,  16  A.  127. 

(K)  lAahility  of  intervenor  on  bond.   . 

No  liability  until  breach  of  condition  of  bond  shown  by  judg- 
ment, and  then  liable  only  for  return  of  property  bonded. 
Yale  &  Co.  V8.  Hooper  &  Co.,  16  A.  811 ;  Meyer  vs.  Fletcher,  85  A.  888. 

(L)  Mandamus  to  bond, 

1.  Mandamus  lies  to  compel  judge  to  permit  bonding. 

state  ex  rel.  vs.  Judge,  37  A.  261;  State  ex  rel.  Block  Bros.  vs.  Jndge, 
44  A.  87. 

2.  And  appeal  lies  from  judgment  refusing  to  permit  bonding. 

state  ex  rel.  Taylor  vs.  Judge,  26  A.  65. 

(M)  Surety  on  release  bond. 

1.  Defences.     He  may  plead : 

(a)  Absolute  nullity  of  judgment. 

McCloskey  &  Co.  vs.  WIngfleld,  29  A.  141;  Quine  vs.  Mdyes,2 
R.  511. 

(b)  That  principal  did  not  sign. 

(Uements  vs.  Cassidy,  4  A.  380;  Benham  vs.  Collins,  28  A.  232; 
Gerson  vs.  Baker,  7  A.  571. 

(c)  That  judgment  is  silent  as  to  privilege  on  attached 
property - 

Nalle  vs.  Balrd,  30  A.  1140. 

2.  He  may  not  plead: 

(a)  Want  of  inventory. 

McUao  vs.  Taylor,  9  A.  362. 

(b)  Any  defence  which  principal  could  not  make. 

McCloskey  A  Co.  vs.  WIngfleld  A  Bridges,  32A.  :'8;  Keanevs. 
Fisher,  10  A.  261. 

/  N)  lAability  of  surety  on  release  bond. 

Fixed  by  return  nulla  bona  against  principal. 

Emanuel  vs.  Hann,  14  A.  63. 
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(0)  Proceedings  ogainM  surety . 

1.  Return  of  nuUa  bona.  Return  of  nulla  bona  in  execution 
against  principal  need  not  be  by  sheriff  of  parish  to  which 
be  has  removed. 

Goay  T8.  Andrews,  8  A.  141. 

2.  Premature  before  judgment  against  principal. 

Frazer  vs.  Thorpe,  U  A.  47;  Irish  vs.  Wrl»fht,  12  R.  563. 

260.  Advocate  to  Represent  Absentee — If,  on  the  con- 
trary, the  party  fail  to  appear  either  in  person  or  by  his 
attorney,  the  court  shall  appoint  an  advocate  to  represent 
him  and  defend  the  suit,  and  a  reasonable  delay  shall  be 
given  to  such  advocate  to  enable  him  to  communicate  with 
the  party  he  represents,  in  order  to  obtain  the  information 
necessary  to  defend  the  suit. 

(A)  Court  having  jurisdiction  of  attachment  appoints  curator. 
Bossy  A  Co.  vs.  Nelson,  3o  A.  25. 

And  acts  only  in  such  court. 
Harrod  vs.  Norrls,  10  M.  16. 

(Bj  He  can  waive  nothing,  as 

1.  Capacity  of  commissioner  taking  testimony. 

Edmondson  vs.  MIsh.  R.  R.  Co.,  13  L.  285. 

2.  Appeal. 

Bienvenu  vs.  Ins.  ("o.,  .33  A.  209. 

(C)  Correspondence  vnth  absentee  is  duty  of  curator,  and  is  pre- 
Mimad. 

Story  vs.  Jones.  14  A.  1H, 

261.  Sale  of  Perishable  Property  Pendente  Lite — If  the  j     c ^ 
property  attached  and  which  has  been  seized,  be  of  a  per- 
ishable nature,  and  subject  to  be  lost  or  deteriorated  dur- 
ing the  pendency  of  the  suit,  the  court  may,  at  the  request 

of  the  plaintiff,  order  the  sale  of  such  property  at  public 
auction,  after  the  usual  advertisement,  and  after  the  same 
has  been  appraised  by  two  experts  appointed  for  that  pur- 
pose, in  order  that  the  proceeds  of  such  sale  may  remain 
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in  deposit  in  the  hands  of  the  sheirff  until  the  definitive 
decision  of  the  suit. 

Where  the  ^oods,  etc.,  were  sold  on  a  twelve  months'  bond 
no  execution  can  issue  thereon. 

Levin  v«.  DeLaeey,  26  A.  271. 

262.  Answer  of  Garnishee — The  garnishee  who  has 
been  cited  in  a  suit,  must  put  in  his  answer  within  the 
usual  delay,  declaring  in  the  same,  fairly  and  truly,  what 
property  belonging  to  the  defendant  he  has  in  his  posses- 
sion, by  whatever  title  he  may  possess  the  same,  as  well 
as  what  sums  he  may  owe  to  such  defendant,  whether  the 
same  be  due  or  not  yet  due,  and  if  interrogated  on  facts 
and  articles,  he  must  answer  under  oath,  clearly  and  cat- 
egorically, each  question  put  to  him  touching  such  matter. 

C.r.  24i;642. 

263.  Refusal  or  Neglect  to  Answer — If  the  garnishee, 

to  whom  interrogatories  have  been  put,  refuse  or  neglect 

to  answer  the  same  under  oath  in  the  delay  of  the  law, 

such  refusal  or  neglect  shall  be  considered  as  a  confession 

of   his    having   in    his   hands    property  belonging  to  the 

debtor,  sufficient  to  satisfy  the  demand  made  against  such 

debtor,  and  judgment  shall  be  rendered  against  him  for  the 

amount  claimed  by  the  defendant,  with  interest  and  costs, 
c.  i».  354. 

Garnishees  provoking   unnecessary   litigation  are  liable  for 
costs. 

SeookT  vs.  Al8tr()in.  38  A.  907. 

264.  Traverse  of  Answer — Although  the  answer  of  the 
garnishee  to  the  question  put  to  him,  be  made  under  oath, 
the  plaintiff  may,  nevertheless,  show  the  same  to  be  false, 
either  by  positive  written  proof,  or  by  the  oath  of  two  wit- 
nesses worthy  of  belief,  in  the  same  manner  as  when  in- 
terrogatories on  facts  and  articles  have  been  put  to  a  party 
in  a  suit;   and  if  it  be  proved  by  such   evidence   that  the 
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gam\s\\ee  has  in  his  hands  property  or  effects  belonging 

lo  the  party  against  whose  property  the   attachment  has 

been  granted,  or  that   he   be    indebted   to   him   in    any 

amount,  such  property  and  eff  c?cts,  as  well  as  such  sum  as 

maybe  due  by  him,  shall  be  subject  to  .'-atisfy  such  judg- 

"^entas  may  be  rendered  against  the  defendant. 

B.^.MO;  C.P.  354,  724. 

Answers  must  be  traversed  within  twenty  days  from  date  of 
service  on  plaintiff. 

Acts  of  1884.  p.  95;  Acts  of  1877,  p,  215. 

265.  Judgment  and  Execution — In  suits  where  attach- 
ment is  demanded  after  answer  filed,  or  if  the  defendant 
has  failed  to  answer,  the  plaintiff  must  proceed  in  the  or- 
dinary form  to  obtain  judgment,  and  on  execution  of  the 
same,  have  so  much  of  the  property  attached  and  sold  as 
will  suffice  to  satisfy  the  judgment. 

t.  p.  fiM.  24*;.  724. 

(^>  PriHlege  results  from  attachm?nt. 

Tufts  vs.  Carradlne,  3  A.  430;  KmorHoii  vs.  Fox,  3  L.  178;  Tufts  A  llolmrt  va. 
<^a«ey,  16  A.  259;  Cochrane  vs.  Walker,  10  \.  4.31. 

Bat  not  such  a  privilege  as  is  necessary  to  support  a  seques- 
tration. 

Beck  vs.  Brady,  6  A.  414. 
(B)  Pnority  of  privilege. 

Piwt  attaching  creditor  has  priority  in  payment. 

Beck  T8.  Brady,  Brown  ft  Co..  7  A.  1. 

fQ  ^der  of  seizure  determines  priority, 

Uarman  vs.  Judge,  6  A,  768;  Edson  vh.  Freret,  11  A.  710;  UawHn*  vs.  Sheriff, 
^  A.  67;  Tatum  vs.  Colvin,  43  A.  856. 

(^}  Privilege  relates  hack  to  Ume  of  seizure. 

Fleming  V8.  Shields^ 21  A.  118;  Cochrane  ft  Co.  vs.  Walker,  10  A.  431;  Tufts 
V8.  Carradlne,  8  A-  430. 

'^)  Judgment  must  recognize  attachment  and  order  payment  by  priv 

HnriDonvs.  Judge,  6  A.  768;  Succession  of  Caldwell,  8  A.  42;  XuHe  vs.  Ualrd, 
*»  A.  U40;  but  see  Love  vs.  Voorhees,  13  A.  S50;  Hill  ft  Co.  vh.  Bourcier,  29 
A.  941. 

Rwognifion  of  privilege  on  property  attached  does  not  restrict 
l«<iymciU  necessarily  to  said  property. 
^•tbbone  *  Co.  vs.  ship  London,  6  A.  439. 
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(0)  Surrender  of  property  under  insolvent  laws  defeats  attachmerU 
not  ripened  into  judgment. 

Even  when  attachment  was  levied  in  Federal  court. 

Fisher  vs.  Vose.  8  K.  467;  Uunna  ts.  Creditors,  12  M.  82;  Collins  rs. 
Duffy.  7  A.  40;  Flassan  va.  Titus,  20  A.  846;  Tufte  vs.  Casey,  15  A.  299; 
6.  A.  680;  7.  R.  61;  6  R.  101;  8  A.  682;  Schwartz  vs.  Claflin,  60  F.  B.67S; 
Yuu  vs.  Carriere,  117  U.  S.  201. 

(H)  Conflict  of  privileges, 

'  1.  Attachment  privilege  primes. 

(a)  Privilege  resulting  from  subsequent  fl,  fa. 
Beck  vs.  Brady,  7  A.  2. 

(b)  Privilege  of  creditors  sequestering  subsequently 
against  absconding  debtors  under  act  of  1826. 

Tufts  vs.  Casey,  16  A.  260. 

(c)  Mortgage  of  intervenor  registered  subsequent  to  levy 
of  attachment. 

Fleming  &  Baldwin  vs.  Shields,  21  A.  118. 
2.  Attachment  privilege  is  primed: 
By  privilege  for  rent  due. 
Harmon  vs.  Judge,  6  A.  768. 

(1)  Accessories  to  thing  attached  belong  to  plaintiff. 

Attaching  creditor  may  sue  tenant  for  rent  not  paid  to  sheriff. 

Stockton  vs.  Hyde,  5  A.  800. 

fj)  Conflict  between  attaching  creditor  and  intervenor, 
1.  Intervenor  prevails: 

(a)  Where  cotton  is  shipped  to  and  accepted  by  them 
before  attachment  levied. 

Bumside  ft  Co.  vs.  McKinley  A  More,  12  A.  ^0!>;  Gray  vs.  Trafton, 
12  M.  702;  Oliver  vs.  Lake,  3  A.  78;  Bonaffe  vs.  Lane,  5  A,  2»: 
Collom  vs.  Gulllot,  18  A.  608;  Wrie  vs.  Sievens,  6  R.  253;  Flash, 
Lewis  ft  Co.  vs.  Schwabacher,  32  A.  360. 

(b)  Where  consignee  has  made  advances  in  good  faith 

before  levy  of  attachment. 

Maxen  ft  Schearor  vs.  Landrum,  21  A.  366;  Lambeth  vs.  Tom- 
bull,  5  K.  264. 

(c)  Where  before  levy  of  attachment  debt  due  defendant 
was  assigned  and  notice  given  to  the  defendant's 
debtor  in  any  way. 

Bank  vs.  Morton,  12  K.  409:  Ulll  vs.  Simpson,  8  A.  45. 
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(d)  Where  true  owner  of  stock  claims  stock  attempted  to 
be  seized  and  exhibits  a  certificate  bona  fide  transferred 
by  debtor  to  him,  though  transfer  be  not  on  books. 

Mineral  Water  Co.  vs.  Deblieux,  40  A.  155;  Kern  vs.  Day,  45  A.  71; 
Pitotvs.  Johnson,  33  A.  1286;  Ins.  Co.  vs.  Duck  Co  ,  31  A.  49; 
Smith  vs.  Slaughterhouse  Co.,  30  A.  1378. 

^-  Attaching  creditor  prevails : 

(a^  Where  intervenor  had  not  accepted  consignment 
prior  to  levy  of  attachment. 

Conery  vs.  Weljb,  Rawlins  A  Co.,  12  A.  2S2;  Goodhue  vs.  Mc- 
Carthy, 3  A.  56. 

(h)  Waere  assignee  of  debt  has  not  given  notice  to 
debtor  before  attachment  levied  in  debtor's  hands. 

Golsou  vs.  Powell,  32  .\.  52.i. 

fcj  Where  debtor  had  not  yet  delivered  property. 

(Mlver  vs.  Lake,  3  A.  78;  Armour  vs.  Cockburn,  4  N.  S.  669;  Jorda 
vs.  Lewis,  1  A.  59;  McCloskey  vs.  Central  Bank,  16  A.  284. 

(d)  Where  intervenor  does  not  show  clear  title. 

J  Ober  vs.  Miitthews,  24  A.  90;  Hill  vs.  Ilanuey,  15  A.  654;  32  A.  217; 

'  35  A.  271. 

(K)  What  constUutea  delivery, 

I  1.  Passing  the  scales  at  cotton  presses, 

jl  Campbell  ft  RIekarby  vs.  IVnn,  7  A.  371. 

2.  Mailing  of  bill  of  lading,  or  delivery  of  same  to  carrier  for 
transmission  to  factor. 

Flash,  Lewis  &  Co.  vs.  Schwabacher,  32  A.  356;  see  Act  66  of  1874,  p.  114; 
8ee  also  Act  44  of  1882,  p.  56. 

Under  prior  jurisprudence,  delivery  was  not  complete 
until  actual  receipt  of  bill  of  lading. 

See  Delop  A  Co.  vs.  Randolph,  26  A.  186. 

8.  Mere  giving  of  title  to  incorporeal  rights  and  notice  to  the 
debtor. 

Relf  A  Co.  vs.  Boro,  17  A.  259. 

4.  Delivery  of  certificate  of  stock,  without  notice  to  com- 
pany. 

Kern  vs.  Day,  45  A.  71;  Mineral  Water  Co.  vs.  Deblleux.  40  A.  155. 

m  Hcope  of  judgment  in  attachment, 
!•  When  purely  in  rem. 

When  defendant  is  not  personally  in  court,  in  cases  where 
he  may  be  attached,  judgment  is  purely  in  rem  and 
affects  only  the  property  seized. 

HiTbervs.  Abbott,  39  A.  1112;  Tennoyer  vs.  Neff,i»5  U.  S.  714; 
Succession  of  Durand,  21  A.  322;  Watson  vs.  Simpson,  15  A. 
709. 
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2.  When  in  personam  and  in  rem. 

When  defendant  is  personally  in  court,  recognition  of 
attaching  creditor's  lien  on  property  will*  not  affect 
right  to  judgment  in  personam. 

Hathbone  vs.  Ship  London,  6  A.  4i«;  Love  vs.  Voorbies,  13  A.  549. 

266.  Cancelling  Plaintiff's  Bond — If  the  debtor  whose 
property  has  been  attached  has  filed  his  answer,  or  has 
given  instruction  to  the  advocate  appointed  by  the  court 
to  defend  him,  the  act  of  surety  given  by  the  plaintiff 
shall  be  canceled  as  soon  as  judgment  shall  have  been 
rendered  in  favor  of  such  plaintiff. 

But  if  the  residence  of  the  debtor  whose  property  has 
been  attached  be  unknown,  and  the  advocate  appointed 
to  defend  him  has  been  unable  to  communicate  with  him, 
the  act  of  surety  so  given  by  the  plaintiff  shall  continue  in 
full  force  one  whoje  year  after  Jthe  date.ijf  the  judgment 
given  in  favor  of  the  plaintiff  in  order  to  secure  the 
recourse  which  the  debtor  may  have,  as  provided  in  the 
following  article. 

C. p.  614. 

267.  Absent  Debtor — Relief — The  absent  debtor,  against 
whom  judgment  has  been  so  rendered,  may,  within  two 
years  after  such  judgment,  obtain  the  reversal  of  the  same, 
if  he  prove  that  the  distance  at  which  he  lived  from  the 
place  where  the  attachment  was  obtained,  has  prevented 
his  being  apprised  of  the  proceedings  had  against  him, 
and  that  the  plaintiff  has  availed  himself  of  his  absence  to 
obtain  payment  of  a  debt  either  already  paid  in  totality,  or 
partly  discharged,  or  which  did  not  exist. 

C   1*.  614. 

1.  Prescription  of  action  to  annul  by  absentee  is  two  years. 

Lambert  vs.  Conrad,  18  A.  245;  Keith  vs.  Uenaud  A  Oo.,  18  A.  784;  Story 
v«.  Jones,  14  A.  73. 

2.  And  this  article  applies  to  absent  persons  whose  proper^ 
was  seized  and  sold  as  property  of  another. 

Keith  vs.  Uenaud  &  Co..  18  A.  734. 
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3*  Snch  third  person  may  assail  validity  of  proceedings  against 
the  absentee. 

Dumas  vs.  Lefebre,  10  E.  401;  Fox  vs.  Fox,  4  A.  135;  JadHon  vs.  Con- 
noil  J,  6  A.  400. 

4-  Judgments  against  absentee,  not  being  operative  beyond 
property  attached,  form  no  claims  against  his  estate,  and  ' 
Bhoald  be  stricken  from  tableau  filed  by  his  administrator. 

Huccession  of  Durand.  H  A.  H52. 

268.  Judgment  Against  Plaintiff — In  case  such  evi- 
dence be  shown  by  the  party  whose  property  has  been  at- 
^ched,  judgment  shall  be  given  against  the  plaintiff  in 
^e  first  suit,  not  only  for  such  amount  as  he  may  have  re- 
covered above  the  sum  which  was  really  due  to  him,  but 
^  for  such  damages  as  may  have  been  sustained  by  the 
defendant;  but  as  relates  to  the  security,  such  action,  if 
orougjit  against  him,  must  be  instituted  within  the  year 
loJJowing  the  judgment  wrongly  obtained. 

C.P.614. 

§3. 

Of  Sequestration.  ^ 

^269.  Sequestration — Sequestration  is  a  mandate  of  the 
court,  ordering  the  sheriff  in  certain  cases,  to  take  into  his 
possession  and  to  keep  a  thing  of  which  another  person 
^  the  possession,  until  after  the  decision  of  a  suit,  in  order 
^t  it  be  delivered  to  him  who  shall  be  adjudged  entitled 
^0  have  the  property  or  possession  of  that  thing.  This  is 
what  is  properly  called  a  judicial  sequestration. 

R. 8.  ftJ;  C.  C.  2979;  C.  P.  237, 724. 

(^i  Segue^trotton  constmied  strictly,  and  not  extended  by  implica' 
Urn. 
Pwley  V8.  McConneU,  37  A.  652 ;  Wilson  vs.  Ohurchinan,  4  A.  462;  Barriore 
T!«.  Feste,  9  A.  436;  bat  see  Klancbard  ts.  Luce,  19  A.  47. 

{^)  Sequestration  wUl  not  issue: 

1.  Where  plaintiif   brings  a  revocatory  action;    he   claims 
neither  ownership  nor  lien  or  privilege. 
Talainan  ts.  Tasse,  4  R.  462. 
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2.  Where  one  party  sues  another  for  account. 

Shropshire  vs.  Russel,  2  A.  961 ;  but  see  Blanohard  vs.  Laoe»  19  A.  47. 

8.  Where  plaintiff  claims  the  writ  merely  on  ground  of  in* 
solvency  of  debtor. 

Barrlere  vs.  Feste,  9  A.  S85. 

4.  Wherq  plaintiff,  a  common  carrier,  seqaesters  goods  en- 
trustei^  to  it. 

Pharr  vs.  Collins,  85  A.  940. 

{C)  .No  leave  of  court  necessary  to  file  supplementcU  petition  de- 
manding aequeetration. 

Leavenworth  vs.  Fiunkett,  7  L.  341. 

{D)   What  court  competent  to  iseue. 
1.  Competency  ratione  peraonce, 

(a)  Oourt  of  defendant's  domicile,  where  a  judgment  is 
also  sought  in  personam. 

Spear  vs.  Haicelberg,  1:6  A.  8. 

(h)  Court  of  new  domicile  competenti  when  domicile  is 

changed. 

Uippey  vs.  Drumgoole,  8  M.  711. 

(e)  Where  defendant  has  property  subject  to  privil^e 
in  other  parish  than  that  of  his  domicile,  exception  to 
jurisdiction  in  personam  sustained  and  suit  continued 
in  rem  alone. 

Peterson  vs.  Wlllard,  17  A.  93;  Lalaurle  vs  Wood.  8  A.  866; 
Henning  vs.  Steamer  St.  Helena,  5  R.  349;  Richard  vs.  Kimball. 
0  R.  142 ;  Blanchard  vs.  Davidson,  7  A.  654 ;  Thorn  vs.  Tyson,  9 
A.  281. 

But  see  the  following  cases  where  entire  procedings  are  dis- 
missed for  want  of  jurisdiction. 

Bradley  vs.  Woodruff,  26  A.  800,  380;  Hollander  vs.  Nicholas,  8R.  7; 
Qay  vs.  Eaton  A  Barstow,  27  A.  166;  Roehereau  vs.  Guidry,  24  A.  811 

By  Act  64  of  1876,  p.  106,  Court  where  property  is  situ- 
ated may  issue  writ  at  option  of  plaintiff. 

2*  Competency  ratione  materisB, 

Court  issuing  must  be  competent  ratione  materim. 
Overton  vs.  Overton,  ^0  L.  466. 

fS)  Conflict  of  Jurisprudence  settled. 

Ck>urt  where  property  is  situated  or  where  defendant  resides 
may  now  issue  writs  of  sequestration  and  provisional 
seizure. 

Act  64  of  1876,  p.  106. 
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W  /«ttanc«  by  clerk. 

Clerk  of  court  may  issue  writ  in  absence  of  judge. 

Act  106  of  1880,  p.  184 ;  Acts  1883,  No.  48. 

W  SequeftraHon  from  lower  court  pending  appeal, 

Lower  court  may  issue  writ  though  case  be  on  appeal. 

MoFarlane  vs.  Riohanlsoii.  1  A.  12;  Williams  vs.  Dner,  14  L.  886;  1 

M.79. 

W  Where  the  debt  of  creditor  claiming  privilege  exceeds  the  limU 
^  J^ri$dietion  of  court  sequestering^  he  may  compel  a  transfer  nf 
^^  to  higher  couH. 
Terry  vs.  Terry,  10  L.  70;  Lawes  vs.  Obion,  4  N.  S.  890. 

^^)  Scope  of  Judgment, 

^ere  defendant  is  not  personally  before  the  court,  as  being 

&  Hon -resident  or  haying  domicile  in  another  jurisdiction, 

the  judgment  should  be  purely  one  in  rem^  affecting  only 

the  property  sequestered. 

Ad  64  of  1876,  p.  106;  Peterson  vs.  WlUard,  17  A.  9G;   Ueuning  ▼•. 

Steamer  St.  Helena,  5  A.  349;  Lalaurie  vs.  Woods.  8  A  866. 

^'^J  StquestroHon  per  se  gives  no  privilege. 

L  Aliter  as  to  attachment. 
Soocession  of  Elliott,  31  A.  87. 

2.  But  privilege  on  sequestered  goods  follows  proceeds. 

Pratt  vs  Piet's  Carator.  3  L.  275. 

3.  Nor  does  sequestration  divest  title  of  the  owner. 

Succession  of  MoManus  vs.  Jewett,  6  L.  542, 530. 

^0.  Judicial  Sequestration — In  this  acceptation,  the 
^ord  sequestration,  does  not  mean  judicial  deposit,  be- 
^Qse  sequestration  may  exist  together  with  the  right  of 
^nistration,  while  mere  deposit  does  not  admit  it. 

'  271.  What  Can  Be  Sequestered — All  species  of  property, 
real  or  personal,  as  well  as  the  revenue  proceeding  from 
"^c  same,  may  be  sequestered. 

^^ property  may  not  be  sequestered: 

I  Property  in  custodia  legis  in  possession  of-* 
(aj  Sheriff  or  constable. 
Twitty  vs.  Clarke,  14  Ar  608. 

(bj  Receiver. 

Gest  ft  Atkinson  vs.  B.  R.  Co.,  30  A.  29. 
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(c)  Judicial  sequestrator. 
Bank  ys  Hozey,  2  R.  l&u. 

2.  Vessels,  in  sequestration  purely  in  rem,  in  State  court. 

The  Moses  Taylor,  4  Wallace;  Haberle  vs.  Barringer,  29  A.  410;  Brown 
▼B.  Matanzas,  19  A.  384. 

272.  Obligations  and  Titles — Obligations  and  titles  may 
also  be  sequestered  when  their  ownership  is  in  dispute. 

Certificate  of  stock  may  be  bonded . 

state  ^x  rel.  City  vs.  Judj^e,  22  A.  260. 

273.  Judicial  Sequestration — ^Judicial  sequestration  is 
generally  ordered  only  at  the  request  of  one  of  the  parties 
to  a  suit;  there  are  cases,  nevertheless,  where  it  is  decreed 
by  the  court  without  such  request,  or  is  the  consequence 
of  the  execution  of  judgments. 

The  rules  relative  to  the  sequestration  in  consequence 
of  the  execution  of  judgment,  will  be  found  in  the  chapter 
which  treats  of  the  execution  of  judgments. 

C.  p.  657. 
Ex  officio  sequestration  by  court. 

No  judicial  sequestrator  need  be  appointed  when  property  is 
released  on  bond. 

YounK  vs.  Magazine  Street  R.  U.  Co.,  24  A.  40. 

274.  Ex  Officio  Sequestration — When — The  court  may 
order,  ex  officio^  the  sequestration  of  real  propertj'  in  suits, 
where  the  ownership  of  such  property  is  in  dispute  and 
when  one  of  the  contending  parties  does  not  seem  to 
have  a  more  apparent  right  to  the  possession  than  the 
other. 

In  such  cases,  sequestration  may  be  ordered  to  continue 
until  the  question  of  ownership  shall  have  been  decided. 

C.  p.  658;  R.  S.  iiSS,  2899,  35K3. 

275.  Grounds  for  Sequestration — Sequestration  may  be 
ordered  at  the  request  of  one  of  the  parties  in  a  suit,  in 
the  following  cases : 

I.  Suit  for  Possession — When  one,  who  had  possessed 
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for  more  than  one  year,  has  been  evicted  through  violence, 
and  sues  Co  be  restored  to  his  possession. 

2.  Suit  for  Possession  of  Movables — When  one  sues  for 
the  possession  of  movable  property,  and  fears  that  the 
party  having  possession  may  send  the  property  in  dispute 
out  of  the  jurisdiction  of  the  court  during  the  pendency 
of  the  suit. 

3.  Waste  or  Conversion  of  Revenues — When  one  claims 
the  ownership  or  the  possession  of  real  property,  and  has 
good  ground  to  apprehend  that  the  defendant  may  make 
use  of  his  possession  to  dilapidate  or  to  waste  the  fruits  or 
revenues  produced  by  such  property,  or  convert  them  to 
his  own  use . 

4.  Ruin  to  Dotal  Property — When  a  v^oman  sues  for  a 
separation  from  bed  and  board,  or  only  for  a  separation 
ot  property  from  her  husband,  and  has  reason  to  appre- 
hend that  he  will  ruin  her  dotal  property,  or  waste  the 
fruits  or  revenues  produced  by  the  same,  during  the  pen- 
dency of  the  action. 

5.  In  Case  of  Respite — When  one  has  petitioned  for  a 
gajfjfjroceedings  and[janieejing  of  his  creditors^  and  such 
creditors  fear  that  he  may  avail  himself  of  such  stay  of  pro- 
ceedings to  place  the  whole  or  a  part  of  his  property  out 
of  their  reach. 

6.  By  Special  Mortgage  Creditor — A  creditor  by  special 
mortgage  shall  have  the  power  of  sequestering  the  mort- 
g^ed  property,  when  he  apprehends  that  it  will  be  re- 
moved out  of  the  State  before  he  can  have  the  benefit  of 
Ws  mortgage,  and  will  make  oath  of  the  facts  which  in- 
duced his  apprehension. 

7-  In  cases  of  Lien  or  Privilege — The  plaintiff  may  / 
obtain  a  sequestration  in  all  cases  where  he  has  a  lien  or 
privilege  on  property,  upon  complying  with  the  requisites 
provided  by  law. 

8.  Apprehended  Concealment  or  Disposition  Pending 

187 


276  Op  the  Ordinary  Proceedings. 

^OX  •  (P-2  \^^'  Suit — A  sequestration  may  be  ordered  in  all  cases,  when 

^  r?^   y^  y  one  party  fears  that  the  other  will  conceaU  part  with,  or  dis- 

^  -  pose  of  the  movable  in  his  posses3ion,  during  the  pendency 

"^  '  of  the  suit,  upon  complying  with  the  requisites  of  the  law. 

R.  S.  449, 538,  5:^9,  2900,  8588,  8684;  C.  P.  724,  1124,  168,  221,  224 ;  C.  C,  3185, 3217. 

(A  )   When  writ  of  sequestration  will  issue. 

Causes  enumerafced  in  O.  P.  275  are  not  excliisive  of  others 
when  prescribed  by  law.  Thus  creditors  of  absconding 
debtor  may  demand  sequestration  and  thus  place  prior  at- 
taching creditors  before  judgment  on  footing  of  equality  with 
them. 

Levels  vs.  Gcrke,  12  A.  829;  Tufts  &  Hobart  vs.  Casey,  15  A.  258. 

Par.  2. 

(a)  When  plaintiff  sues  for  possession  of  movables  bought 
with  his  money. 

Plrtle  V9.  Price,  31  A.  357. 

(h)  Or  in  which  he  has  undivided  interest. 
Blanohard  vs.  Luce,  19  A.  47. 

(c)  Or  when  a  depository  is  fraudulently  disposesssed  of 
goods. 

Lannes  vs.  Courege,  31  A.  74. 

(d)  No  sequestration  issues  against  a  bank,  depository  of 
the  city,  to  seize  at  instance  of  city's  creditors- eeitain 
funds  or  moneys  deposited  therein,  to  be  checked  on  to 
pay  said  creditors. 

Southeru  Rauk  vs.  Louisiana  National  Bank,  28  A.  97. 

(e)  The  words  ** during  the  pendency  of  the  suit*'  are 
not  sacramental. 

Wills  vs.  St.  pidler,  1  A.  119. 

(f)  Sequestration  may  accompany  suit  for  partition  of 
movables. 

!s(»j^ur  vs.  .Sorel,  11  L.  441. 

Par.  3.  Allegation  of  apprehension  of  waste  or  conversion  to 
use  is  necessary,  in  sequestration  made  under  paragraph  3. 

Pasley  vs.  McConnell,  37  A.  552;  Copley  vs.  Bonner.  7  A.  578. 

Par.  6.  When,  in    cases   of    insolvency,  creditors   sequester 
insolvent's  property  and  such  sequestration  by  one  creditor 
A  enures  to  benefit  of  alf. 

U  RuttI  A  Pipcm  vs.  (Creditors,  S)  L.  23 :  Andrus  vs.  Creditors.  45  A. 
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Air.  6. 

(a)  When  creditor  fears  debtor  will  remove  mortgaged 
property  out  of  State  before  he  can  enforce  his  mort- 
gage. 

Duncan  vs.  Wise.  89  A.  74;  Walton  vs.  Learned.  41  A. 

(b)  Affidavit  most  allege  fear  of  removal,  even  when  he 

claims  privilege.  « 

Blano  A  Le^endre  ▼«.  Wallace,  96  A.  493;  Selleck  vs.  Kelly,  11  0. 
145;  Bres  ▼».  Booth,  1  A.  307;  Wilson  vs.  Churchman,  4  A.  466 

Piar.  7.  In  all  cases  where  party  has  lien  and  privilege.  Thus : 
(a)  Vendor  of  agricultural  products  enforcing  vendor's 
lien  within  five  days  after  delivery. 

Gumbel  A  Co.  vs.  Beer  et  al.,  36  A.  489:  Miltenberger  vs.  Hetch, 
13  A.  528;  Tyree  vs.  Sand.  24  A.  363;  Alien,  Nugent  A  Co.  VS. 
Buisson,  35  A.  109. 

(h)  Nature  of  the  privilege  necessary  to  support  seques- 
tration. The  word  ^^ptivilege,"  as  used  here,  means 
privilege  granted  by  law  as  distinguished  from  the 
preference  or  "privilege''  of  attaching  creditor;  such 
privilege  will  not  sustain  sequestration. 

Beck  V8.  Brady,  6  A.  444. 

(e)  Plaintiff  must  allege,  not  only  privilege,  but  fear  of 
removal. 

See  supra  Par.  6  (6). 

Ht.S. 

(a)  When  party  fears  that  the  other  will  conceal,  part  with, 
or  dispose  of  the  movable  in  his  possession  during  pen- 
dency of  suit. 

Daugherty  Ts.  Executrix  of  Vance,  30  A.  1246;  Duuiontell  yb. 
Babroqna,  1  R.  631. 

^  (b)  Affidavit  in  the  form  usually  used  for  attachments  will 
sustain  sequestration. 

ii umbel  A  Co.  vs.  Beers  &  Co.,  36  A.  487. 
(B)  ftgneftrotion  before  maturity  of  debt. 

The  right  to  sequester  and  fact  of  sequestration  do  not  ma- 
tare  unmatured  obligations.  In  such  event,  the  sequestra- 
tion, if  well  taken,  is  maintained,  but  suit  is  stayed. 

CatleU  vs.  Hcftner  ft  Likens,  23  A.  578 ;  Gardner  vs.  Shipley,  4  A.  184; 
Nellson  vs.  Pool.  17  C.  212. 

376.  Affidavit — ^Bond — ^A  plaintiff  wishing  to  obtain  an 
order  of  sequestration  in  any  one  of  the'' cases  above  pro- 
vided, must  annex  to  the  petition  in  which  he  prays  for 
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such  an  order,  an  affidavit  setting  forth  the  cause  Tor  which 
jo6C  .^^c^,   j^^  claims  such  order:   he  must^besides,  execute  his  obli- 
gation   in   favor   of   the  def ciioant  for  such  sum  as    tjie 
court  shaUdfitfiJ^rnnej  with  the  surety  of  one  good  and 
f   ^  r  S  J>    solvent  person  residing  within  the  jurisdiction  of  the  cou  rt , 
^0  0  "  ouf  f^^  to  be  responsible  for  such  damages  as  the  defendant  may 
sustain  in  case  such  sequestration  should  have  been  wrong- 
fully obtained. 

f   Orders  of  sequestration  maybe  granted  before  the  filing 
f^    loi  the  petition,  in  the  cases  specified,  and  agreeably  to  the 
)  rules  prescribed  in  article  two  hundred  and  thirty-seven  of 
(jhis  Code. 

B.  S.  101, 525;  C.  P.  214,  216,  237,  243,  244,  245,  287,  217. 

(A)  Affidavit, 

1.  It  most  show  the  facts  justifying  the  writ. 

Krwin  vs.  Jones,  5  L.  H45;  Selleck  V8.  Kelly,  11  R.  15;  Gambol  ft  (\>.  vs. 
Beer  et  als..  36  A.  486. 

2.  It  must  state  privilege  or  ownership. 

Haer  va.  Koplcr,  19  A.  IW. 

3.  It  must  state  amount  of  debt  with  precision. 

Wilson  vs.  Ohurchnmn,  4  A.  452. 

This  does  not  apply  where  partner  suDig  for  settlement 
sequesters. 

Blauchard  vs.  Luee,  19  A.  47. 

4.  It  may  be  in  the  alternative. 

Kulin  ft  Co.  V8.  Kmbry  ft  Pllchor,  35  A.  489;  Mabry  vs.  Talia,  15  A.  563; 
WtUs  vs.  St.  Didler,9  A.  119,  overruling  Ranaldson  vs.  aanffUun,  5 
A.  204. 

5.  If  made  by  agent  it  most  show  agency. 

Wallace,  Lithgowft  Co.  vs.  Byrne,  17  A.  H. 

6.  Affidavit  of  facte  necessary,  but  it  is  immaterial  whetlier 
such  affidavit  be  to  original  or  supplemental  petition. 

Ohio  Insurance  Co.  vs.  Edmondson,  5  L.  2'.'5. 

7.  Effect  of  affidavit.    It  makes  prima  facie  proof  of  conteats . 

Carter  ft  Co.  vs.  Lewis,  15  A.  674;  Cypress  Sb'ngle  and  Lumber  i;o.  v« 
Lorlo,  46A.;  13  A.  581. 

8.  Affidavit  by  agent.     Valid  only  when  principal  is  absent 
from  parish. 

Haw  ley  vs.  Tar  be.  14  L.  92. 
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(B)  Bond.  y 

1.  Amount  of  bond.    Fixed  by  the  judge;  and  if  not  fixed 
when  order  is  made,  can  not  be  fixed  nunc  pro  tunc. 

Loman  ys.  Truzillo,  82  A.  75. 

2.  Whose  Favor.    Bond  payable  ito  clerk  of  court  issuing  writ. 

Act  103  of  1870,  p.  18  (Acts  of  1871). 

3.  Objections  to  bond.     Illegality  of  bond  must  be  urged  in 
limine, 

Vesi  al  vs.  Sallis.  34  A.  153. 

4.  Necessity  ot  bond.    Bond  necessary  usually  when  seques- 
tration is  on  application  of  one  of  the  parties. 

Pasley  vs.  McConnell,  38  A.  704 ;  MoCIendon  vs.  Bennett  A  .Vddison,  16 
A,  335;  Logan  vs.  Hickman,  14  A.  298. 

But  court  has  power  ex  officiOj  without  affidavit  and  bond, 
to  order  sequestration. 

Allen,  West  A  Bush  vs.  Whetstone,  35  A.  846. 

5.  Surety.    Residence.     Must  reside  within  jurisdiction  of 
court  issuing  writ. 

Brt»s   vs.  Booth,  1  A.  807;    Gossett  vs.  CaMhell,  14  L.  24H;  Wrlls  vs. 
Walker,  24  A.  131. 

277.  Amount  of  Bond — When  security  is  given  in  order 
to  obtain  the  sequestration  of  real  property  which  brin<(s  a 
revenue,  the  judge  must  require  that  it  be  given  for  an 
amount  sufficient  to  compensate  the  defendant,  not  only 
for  all  damage  which  he  may  sustain,  but  also  for  the  pri- 
\'ation  of  such  revenue  during  the  pendency  of  the  action. 

278.  No  Bond  in  Sequestration  of  Insolvent — The 
plaintiff,  when  he  prays  for  a  sequestration  of  the  properly 
ol  one  who  has  failed,  is  not  required  to  give  such  security, 
though  that  property  bring  in  a  revenue. 

C.  p.  2W. 

279.  Release  of  Seizure  by  Bodding — Defendant  — 
Plaintiff — Return  of  Bond — A  defendant  against  whom  a 
mandaie  of  sequestration  has  been  obtained,  except  in 
cases  of  failure,  may  have  the  same  set  aside  by  executing 
his  obligation  in  favor  of  the  sheriff,  with  one  good  and 
solvent  surety,  for  whatever  amount  the  judge  may  deter- 
mine, as  being  equal  to  the  value  of  the  property  to  be 
left  in  his  possession. 
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And  whenever  the  defendant  shall  fail  or  neglect  to  ex- 
ecute such  obligation,  in  the  manner  prescribed,  within 
ten  days  after  the  seizure  of  the  property  by  the  sheriff, 
then  it  shall  be  lawful  for  the  plaintiff,  his  agent  or  attorney 
in  fact,  to  give  similar  bond  and  security  to  the  sheriff  as 
that  required  by  law  from  the  defendant,  and  to  take  the 
property  sequestered  into  his  possession. 

SAnd  in  all  cases  where  the  property  sequestered  shall 
be  released  on  the  defendant  executing  a  bond  with  se- 
curity, the  sheriff  shall  be  bound  to  return  the  bond,  so 
taken  by  him,  into  court  in  the  same  manner  as  is  provided 
for  bail  bonds;  and  the  plaintiff  shall  have  the  same  right 
and  the  same  time  to  object  to  the  insufficiency  of  the 
m  security  on  such   bond  as  to  the  security  on  bail  bonds, 

I  and  in  case  the  security  on  said  bond  should  be  declared 

insufficient,  the  sheriff   shall  be  liable  as  surety  on  said 
I  bond,  and  the  said  act  of  surety  shall  be  assigned  by  the 

sheriff  to  the  plaintiff  in  the  same  manner  as  bail  bonds. 

C.  p.  259,  224,  226,  226,  227,  235 ;  R.  S.  540,  3535. 

(A)  Dissolution  of  sequestration, 

1.  Dissolution  is  obtained  in  two  ways : 
By  motion  to   dissolve,  and  by  bonding^. 

Yaeger  Milling  Co.  V8.  Lawler,  39  A.  573;  Leman  vs.  TnixIllo,n 
.    A.  69. 

2.  Allegations  of  affidavit  taken  as  true. 

Pirtle  vs.  Price,  31  A.  357. 

3.  Damages  on  dissolution  of  sequestration. 

(a)  Actual  damages  only  recoverable,  except  in  case  of 
notice. 

Broxton  vs.  Bloom,  15  A.  618. 

(b)  Elements  of  actual  damages. 

1.  Attorney's  fees  for  dissolving  writ. 
Bonner  vs.  Copley.  .5  A.  604 ;  Penny  vs.  Taylor,  9  A.  713. 

2.  Damage  to  properly;  and  sequestering  creditor 
will  not,  when  sued  for  damages,  be  permitted  to 
dispute  defendant's  title. 

Brandon  vs.  Allen,  28  A.  60. 
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4.  No  right  to  any  damages  whatever: 

(a)  When  sequestration  rightfully  issued,  but  is  set  aside 
for  subsequently  ascertained  insolyeney  of  surety. 

Isaacson,  Selzas  A  Co.  vs.  Wall,  22  A.  2iB;  see  also  27  A.  692;  10  Iff. 
2«;  89  A.  74;  82  A.  Oil;  86  A.  488. 

(h)  And  a  meire  discontinuance  is  no  evidence  of  wrong- 
ful issuance,  particularly  qttoad  the  surety. 
Stet3on  TS.  LeBlanc,  6  L.  266. 

5.  Action  on  the  bond  necessary. 

Damages  can  not  be  claimed  on  motion  to  dissolve. 

Cogent  Y8.  Gore,  24  A.  206;  Morgan  vs.  Drfggs,  17  L.  176. 

6.  No  interest  in  moving  to  dissolve. 

Defendant  renouncing  title  to  sequestered  property  can 
not  move  to  dissolve. 

Mortgage  Co.  ys.  Ralston,  88  A.  S9$. 

7.  Additional  grounds  to  dissolve. 

Other  grounds  to  dissolve  than  those  stated  in  motion  can 
not  be  urged  on  appeal. 

Carter  ys.  Lewis,  1&.  A.  073;  Blanchard  vs.  Luoe,  19  A.  47. 

8.  Appeal  from  judgment  dissolving  sequestration. 

Appeal  lies,  and  judgment,  being  interlocutory,  need  not 
be  signed. 

Van  Winkle  ys.  Fleoheaux,  12  L.  148. 

(B)  Di99oluti(m,    By  bonding. 

1.  Bi^t  to  bond  absolute.  Defendant  need  not  pay  accrued 
costs  as  iwereqnisite  to  bond. 

Fink  Y8.  Martin,  10  B.  147. 

2.  Where  bonding  permitted.  Bonding  allowed  in  all  cases, 
iaehiding  cases  of  ex  f^ffiaio  sequestration,  except  in  case 
of  "faQore." 

8Ule  ex  reL  Taylor  ys.  Judge,  26  A.  6ft. 

(a)  '^IWnre"  meaas  jadidally  declared  failure. 

Hyman,  Llcbtensteia  4  Oo*  ▼•.  Judge,  U  A.  847. 

W  And  part  only  of  sequestered  property  can  not  be 
bonded  without  consent  of  other  par^. 
Taylor  ys.  Penrose,  12  L.  188. 

8.  Ef  act  of  b<mdi]^. 

(aj  It  does  not  shut  out  interventions  iii^en  defendant  was 
without  interest* 

Leman  ys.  Tmxlllo,  82  A.  72;  Wbite  ys.  Hawkins,  16  A.  23;  bat 
see  ooBtra  Barbank  ys.  Taylor,  28  A.  751;  Carroll  ys.  Bridwell, 
27A.28S;  Pflfer  Ya.  MazweU,  28  A.  861. 
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^  (b)  Property  still  controlled  by  the  court.     Thus  plaintifif 

bonding  can  not  be  sued  for  property  in  another  court. 

Tucker  vs.  Mussolman,  6  A^  226. 

Nor  can  party  bonding  dispose  of  property. 

Pagett  vs.  Ourtisr,  16  A.  451;  but  see  Warfleld  vs.  Stabbs,24 
A.  669. 

4.  Terms  of  bond. 

(a)  That  party  bonding : 

1.  Will  not  send  property  out  of  jurisdiction. 

2.  Will  not  make  any  improper  use  of  it. 
8.  Will  faithfully  restore  same  after  definitive  p.dg- 

ment. 

Downey  vs.  Eenner,  42  A.  1129;  Harrison  vs.  Jenks, 33  A. 
^jH  707;  Leman   vs.  Truxillo,  32  A.  72;  Baker  vs.  Morrison, 

4  A.  372;  Jaoobson  vs.  Sevill,  6  A.  277. 

(b)  No  other  conditions  than  above  are  legal  and  binding, 
6.  g,j  that  surety  will  pay  such  judgment  as  is  rendered, 
etc. 

Mulligan  vs.  Valleo,  81  A.  376;  King  vs.  Baker,  7  A.  670;  Welsh  vs. 
Barrow,  9  R.  637. 

(c)  But  such  condition  is  tacitly  implied  on  failure  to  de- 
liver property. 

Schmidt  ft  Ziegler  vs.  Brown,  38  A.  418. 

5.  Who  may  bond.     Bonding  is  allowed: 

(a)  To  defendant. 
Duperler  vs.  Flanders,  20  A.  30;  State  ex  rel.  Taylor  vs.  Judge, 

26  A.  65. 

And  plaintiff  in  main  action  may  be  defendant  in  se- 
questration. 

state  ex  rel  City  vs.  Judge,  22  A.  260. 

(b)  To  plaintiff  when  defendant  has  not  bonded  within 
ten  days  after  seizure. 

j|  Act  March,  1842;  Clapp  A  Co.  vs.  Phelps  &  Co.,  19  A.  461. 

^  jl  Prior  to  1842  plaintiff  could  not  bond. 

ij  I  Comstook  vs,  Paie,  16  L.  481. 

ijl'  (c)  To  interveTwr,  claiming  as  owner,  pledgee  or  con- 

;'  [  signee. 

;     I  .  Act  51  of  1876. 

!  (d)  But  not  when  he  merely  holds  as  lessee  or  bailee. 

- '  Hardy  vs.  Lemons,  3»>  A.  108. 

i,|  1.  Prior  to  Act  51  of  1876,  intervenor  could  not  le- 

Hf  gaily  bond. 

T  Clupp  &  Co.  vs.  Phelps  St  Co.,  19  A.  461;  Duperier  vs.  Flan- 

ders, 20  A.  29;  Alexander  vs.  Si  Ibernagel,  27  A.  557; »  A.  2 14 
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2.   See,  however,  following  eases: 

Catalog©  T8.  Bauvier,  4  A.  467;  see  Hardy  vs.  Lemons,  3<> 
A.  107. 

6.  Bonciiiii^  where  property  is  also  attached :  Reservation  that 
prop^x^y  should  not  be  considered  released  from  attach- 
ment 1^   proper. 

Jafr»-^y  4  ^^  yg  Judge,  39  A.  1108. 

7.  VHi^ti  x>xoperty  may  be  bonded. 
Cex^ijacate  of  stock. 

State  ex  rel.  City  vs.  Judge,  22  A.  260. 

ft.  "^^^t.  propertj'  may  not  be  bonded. 

^^perty  held  in  iridivision  between  party  offering  to 
^nd  and  another  party  opposing. 
State  ex  rel.  Both  vs.  Judge,  38  A.  49. 

9.  Remedy  where  bonding  is  refused :    Remedy  is,  by  appeal, 
not  mandamus. 

State  ex  rel.  Roth  vs.  Judge,  38  A.  50;  State  ex  rel.  Morgan  R.  R.  vs. 
Judge,  36  A.  394;  State  ex  rel.  Jaffray  Sb  Co.  vs.  Judge,  39  A.  llife; 
State  ex  reL  Taylor  vs.  Judge,  26  A.  65. 

10,  Proceedings  on  the  bond. 
Liability  of  surety. 

(a)  Failure  to  produce  property  bonded  authorizes  pro- 
ceedings against  principal  and  sureties  without  formality 
of  execution  against  defendant. 

Welsh  vs.  Barrow,  9  R.  535 ;  Mateme  vs.  Lion  et  al.,  35  A.  988 ; 
Noble  &  Kaiser  vs.  Warner,  21  A.  284;  but  see  Downey  vs. 
Kenner,  42  A.  1129. 

(b)  Or  of  suing  third  persons  who  seized  and  sold  the 
property. 

Gordon  vs.  Dlggs,  9  A.  422;  Clapp  vs.  Selbrecht,  11  A.  528. 

(o)  But,  semble,  this  ruling  does  not  apply  where  the  in- 
tervenor  bonds. 

See  *N  elsh  vs.  Barrow,  9  R.  535. 

(d)  Nor  in  cases  of  attachment. 
See  Goodman  vs.  Allen,  8  A.  381. 

fe)  In  all  cases  proceedings  against  surety  may  commence 
on  return  of  nulla  bona  against  principal. 

Baker  vs.  Morrison,  4  A.  872;  Masse  vs.  Barthet,  2  R.  69. 

j_L   Asedgmnent  of  bond.     Not  essential. 
Wrigtit  vs.  Oakey,  Hawkins  &  Co.,  16  A.  125. 
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12.  Extent  of  surety's  liability. 

He  is  bound  at  most' to  value  of  the  property  and  never 
any  more  than  plaintiff's  claim. 

Carroll  &  Ck).  vs.  Hamilton,  30  A.  623;  Lemle  vs.  Bonton,  33  A. 
1000 ;  Lalaune  Bros.  ys.  McKinney,  28  A.  642. 

18.  Rights  of  surety. 

(a)  He  may  sue  for  possession  of  property  as  against  a 
mere  spoliator,  fraudulently  obtaining  possession. 

r..ilf  vs.  Imboden,  7  A.  liu. 

(b)  He  may  replace  bonded  property  with  like  kind. 

Mulligan  vs.  Vallee,  31  A.  377. 
He  may  plead : 

(a)  That  judgment  is  in  personam  only  ag^ainst  defend- 
ant and  does  not  recognize  plaintiff's  lien  or  privilege. 

Nalle  vs.  Balrd,  30  A.  1148. 

But  it  seems  that  where  a  debt  is  secured  by  priyi- 

lege,  merger  into  judgment  making  no  mention  of 

privilege  will  not  destroy  it. 

Hill  vs.  Bourcier  &  Pond,  29  A.  841. 

(b)  Any  defence  not  resulting  from  the  condition  or  per- 
sonal incapacity  of  principal. 

Benham  vs.  Friend,  23  A.  22;  Baker  vs.  Frellsen,  32  A.  829. 

He  may  show  nullities  in  the  seizure. 

King  vs.  Baker,  7  A.  671 ;  but  see  Fasz  ft  Backer  vs.  Trager 
&  Noble,  39  A.  292 ;  Kendall  vs.  Brown,  7  A.  68S ;  McCloskey 
vs.  Wingfleld,  32  A.  38;  Wright  vs.  Oakey,  Hawkina  et 
als.,  16  A.  125. 

He  may  not  plead : 

(a)  That  agent  signing  for  principal  had  no  authority. 

Materne  vs.  Lion,  36  A.  968. 

(b)  That  sequestration  was  illegal  for  informalities. 

Hawkins  &  Boberts  vs.  Beer,  37  A.  64. 

(c)  That  he  had  a  superior  lien. 
Carroll  ft  Co.  vs.  Hamilton,  30  A.  622. 

14.  No  appeal  from  order  bonding. 

state  vs.  Judge,  14  L.  990;  City  vs.  Judge,  22  A.  260;  but  see  6  N.  S.  41; 
10  M.  174. 

(a)  But  in  case  of  attaehment  appeal  lies  from  such  order. 

state  ex  rel.  Slareet  vs.  Judge,  8S  A.  616. 

(b)  Or  from  order  refusing  right  to  bond  in  sequestration 
or  alitaohmeBt. 

state  ex  reL  Taylor  vs.  Judge,  26  A.  60;  Taylor  vs.  Penrose,  12  L. 
137;  State  ex  rel.  Gay  ft  Co.  vs.  Judge,  25  A.  299;  DuperierTS. 
Flanders,  20  A.  2»;  Dawson  vs.  Williamson,  32  A.  635. 
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15.  Contest  between  pUdntifr  and  intervenor. 
Plaintiff  prevails: 

(a)  Where  plaintiff  proves  continued  ownership  and 
intervenor  claims  possession  on  such  issue  alone. 

Nugent  A  Co.  T8.  Buisson,  35  A.  Ul ;  Borokett  vs.  Hobson,  19  A.  489. 

(b)  Where  plaintiff  claiming  vendor's  lien,  sequesters 
agricultural  products  within  five  days,  even  when 
passed  into  the  hands  of  third  persons. 

Gumbel  vs.  Beer,  36  A.  484 ;  Hawkins  &  Roberts  ys.  Beer.  37  A.  63. 

(c)  Where  intervenor  does  not  identify  goods  or  property 
with  certainty. 

Newman  tb.  Cannon,  44  A.  679. 

16.  When  title  based  on  dation  en  paiement,  consent,  fixed 
price  and  delivery  essential. 

Nugent  TS.  Bnisson*  36  A.  Ill ;  Bourg  vs.  Lopez,  86  A.  439. 

17.  When  intervenor  claims  as  owner  he  can  not  prove  that 
he  \b  pledgee,  et  vice  versa.     He  may  be  required  to  elect. 

Silbema^el  vs.  Baker,  23  A.  699;  Hawkins  &  Roberts  vs.  Beer,  87  A.  63; 
Teatman  vs.  Estill,  18  A.  222;  Flemin^r  A  Baldwin  ts.  Shields,  21  A. 
U9;  Carroll  vs.  Bridewell,  27  A.  289. 

280.  Terms  of  Release  Bond  by  Defendant — The  secu- 
rity thus  given  by  the  defendant,  when  the  property  se- 
questered consists  in  movables,  shall  be  responsible  that 
he  shall  not  send  away  the  same  out  of  the  jurisdiction  of 
the  court;  that  he  shall  not  make  an  improper  use  of  them ; 
and^that  he  will  faithfully  present  them,  after  definitive 
judgment,  in  case  he  should  be  decreed  to  restore  the 
same  to  the  plaintiff. 

281.  As  to  Landed  Property — As  regards  landed  prop- 
erty, this  security  is  given  to  prevent  the  defe/idant,  while 
m  possession  ("from  wasting  the  property,  and^for  the  faith- 
ful restitution  of  the  fruits  that  he  may  have  received  since 
the  demand,  or  of  their  value  in  the  event  of  his  being  cast 
in  the  suit. 

C.  p.  289. 

282.  Sheriff's  Return  and  Inventory — When  the  sheriff 
has  sequestrated  property  pursuant  to  an  order  of  the  court, 
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he  shall,  after  serving  the  petition  and  the  copy  of  the 
order  of  sequestration  on  the  defendant,  send  his  return 
in  writing  to  the  clerk  of  the  court  which  gave  the  order, 
stating  in  the  same,  in  what  manner  the  order  was  exe- 
cuted, and  annex  to  such  return  a  true  and  minute  inven- 
tory of  the  property  sequestrated,  drawn  by  him  in  the 
presence  of  two  witnesses. 

0.  p.  269.  266. 

283.  Sheriff's  Administration  of  Sequestered  Property 
and  Compensation — The  sheriff,  while  he  retains  posses- 
sion of  sequestered  property,  is  bound  to  take  proper  care 
of  the  same,  and  to  administer  the  same,  if  it  be  of  such 
nature  as  to  admit  of  it,  as  a  prudent  father  of  a  family 
administers  his  own  affairs.  He  may  confide  them  to  the 
care  of  guardians  or  overseers,  for  whose  acts  he  remains 
responsible,  and  he  will  be  entitled  to  receive  a  just  com- 
pensation for  his  administration,  to  be  determined  by  the 
court,  to  be  paid  to  him  out  of  the  proceeds  of  the  property 
sequestered,  if  judgipent  be  given  in  favor  of  the  plaintiff. 

O.P.667;  0.0.  2980. 

(A)  (Jompensation  of  Sheriff  for  adminUtraHon. 
Fixed  by  the  court  at  discretion. 

Parkerson  vs.  Boyle,  7  B.  82;  Graham  ts.  Swayne,  1  B.  186;  Avart  vs. 
King,  14  L.  68. 

(B)  Power  of  Sheriff, 

He  is  aathorized  to  take  all  necessary  steps  or  incur  necessary 
debts  to  protect  property. 
Id. ;  see  above. 

C)  lAability. 

1.  Sheriff  liable  for  not  presenting  for  payment  a  bill  of  ex- 
change sequestered  before  matmity. 

Parish  vs.  Hozey,  17  L.  679. 

2.  Sheriff  responsible  for  keeper. 

Watklns  vs.  Cawthom,  88A.  1194;  Whann  vs.  Hufty;  Smith  vs.  Ber- 
wick. 12  B.  23 ;  Stille  vs.  Beauchamp,  13  A.  604. 

{D)  Keeper. 

Defendant  may  be  keeper. 

Smith  vs.  Berwick^  12  B.  25. 
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§4 
Of  Provisional  Seizure. 

284,  Provisional  Seizure  of  Property  held  in  Pledge  or 
Subject  to  a  Privilege — The  plaintiff  may,  in  certain  cases 
hereafter  provided,  obtain  the  provisional  seizure  of  the 
property  which  he  holds  in  pledge,  or  on  which  he  has  a 
privilege,  in  order  to  secure  the  payment  of  his  claim. 

R.  8.  W;  O.  p.  643.  734, 237. 

(A)  From  what  court. 

1.  Provisional  seizure  and  sequestration  may  issue  from  court 
of  debtor's  domicile  or  from  court  where  property  is  situ- 
ated, at  option  of  plaintiff. 

Act  64  of  1876,  p.  106. 

2.  But  when  issued  by  court  where  property  ia  situated  and 
where  defendant  is  not  domiciled,  judgment  affects  only 
property  sequestered  or  provisionally  seized. 

Carroll  vs.  Banoker,  43  A.  1194. 

3.  Properly  on  which  privilege  rests  need  not  be  actually 
seized.     Action  need  only  be  qucisi  in  rem. 

Carroll  rs.  Bancker,  4 1  A.  1194. 

(B)  Issues  in  advance  of  petition — when: 

"In  an  cases  where  attachments,  arrest,  sequestration  and  pro- 
visional seizure  are  demandable,  the  plaintiff,  his  agent  or 
attorney,  having  made  affidavit  and  given  bond  in  conform- 
ity to  law,  and  having  filed  the  same  in  court  and  obtained 
the  order  of  the  judge  for  the  issuance  of  the  writ,  it  shaU 
be  the  duty  of  the  clerk  to  issue  forthwith  the  same  without 
any  petition  being  then  presented ;  but  the  usual  petition 
BhaU  be  filed  on  the  day  succeeding  that  on  which  the  said 
process  shaU  have  issued,  except  in  cases  where  a  Sunday 
or  a  legal  holiday  shaU  be  the  succeeding  day,  then  on  the 
day  next  such  day  of  public  rest,  and  the  sheriff  shaU  proceed 
immediately  to  execute  said  process  according  lo  law." 

Act  14  of  1880,  p.  20. 

(C)  Clerks  of  Court  may  issue  sequestration ,  provisional  seizure,  etc. 

Act  106  of  1880,  p.  184. 

(i>)  Who  may  sue  out  writ. 
lessor  or  his  subrogee. 

Martin  yg.  Dickson,  3S  A.  1086;  Walker  va.  Vanwinkle,  10  M.  289. 
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(E)   Who  may  not. 

1.  Lessor  who  has  waived  the  light  for  a  legal  consideration. 

Cain  ys.  Pullen,  34  A.  511. 

2.  Mere  creditor,  without  lessor's  privilege  or  pledge. 

Friedler  vs.  Ohotard,  36  A.  276. 
8.  Privilege  based  on  lease,  and  no  lease  without  a  fixed 
price. 

Fisk  TS.  Moores,  11 R.  279 ;  Haughery  vs.  Lee,  1?  A.  28 ;  Oleason  ys. 
Sheriff, 20  A.  268 ;  University  Pablisbing  Oo.  ya.  Piflet,  84  A.  602. 

.  285.  When  Writ  Issues — Provisional  seizure   may  be 
ordered  in  the  following  cases : 

1.  Executory  Proceedings — In  executory  proceedings, 
when  the  plaintiff  sues  on  a  title  importing  confession  of 
judgment; 

2.  Lease — When  a  lessor  prays  for  the  seizure  of  fur- 
niture or  property  used  in  the  house  or  attached  to  the 
real  estate  which  he  has  leased ; 

3.  By  Seamen  and  Material  Men — When  a  seaman,  or 
another  person,  employed  on  board  of  a  ship  or  water 
craft  navigating  within  the  State,  or  persons  having  fur- 
nished materials  for,  or  made  repairs  to  such  ship  or  water 
craft,  prays  that  the  same  may  be  seized  and  prevented 
from  departing  until  he  has  been  paid  the  amount  of  his 
claim ; 

4.  Proceedings  in  Rem — When  the  proceedings  are  in 
rem^  that  is  to  say  against  the  thing  itself  which  stands 
pledged  for  the  debt,  when  the  property  is  abandoned,  or 
in  cases  where  the  owner  of  the  thing  is  unknown  or 
absent; 

5.  Suits  for  Laborers'  Wages — Laborers  on  farms  or 
plantations,  whether  they  are  employed  by  the  day,  month 
or  year,  when  they  sue  for  their  wages,  shall  have  the 
right  to  provisionally  seize  the  crop  or  other  thing  on  which 
they  have  a  privilege  for  such  employment,  by  making 
oath  that  they  verily  believe  the  crop  or  other  thing  on 
which  they  may  have  a  privilege,  is  about  to  be  removed 
from  the  farm  or  plantation  or  place  where  it  was  raised, 
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or  ordinarily  belongs ;  or  if  it  has  already  been  removed^ 
that  they  verily  believe  the  thing  is  about  to  be  sold  or 
disposed  of,  so  as  to  deprive  them  of  their  privilege. 

R.  S.  440, 542,  2912,  2913;  0.  P.  728,  276, 1289,  732;  C.  C.  3217,  8239. 

fM)  When  irrit  iMues. 

1.  By  Act  30  of  E.  S.  1870,  city  of  New  Orleans  may  issue 
wiitB  of  provisional  seizure  for  onpaid  licenses. 

New  Orleans  ts.  Waggaman,  31  A.  299. 

Property  of  real  lessor  not  seizable  in  suit  solely  against 
nominal  lessor. 

Aurich  vs.  Wolf  A  Levi,  30  A.  375;  but  see  Washburn  vs.  Frank,. 
81  A.  429;  Reynolds  vs.  Swain,  4  L.  125. 

2.  Gases  recited  above  anthorizing  writ  are  ezclasive,  not  illns- 
tratdve.  ^qnestration  issues  on  all  privileges ;  not  so  pro- 
visional seizure,  which  must  be  specially  authorized. 

Smith  vs.  Smith,  2  A.  447. 

3.  Wr.t  issues  in  executory  procesc!. 

Frost  vs.  McLeod,  19  A.  80. 

4.  Writ  issues — 

(a)  When  lessor  sues  for  rent  and  prays  for  seizure. 

Shfff  vs.  Ezekiel,  23  A.  383;  Lalaurie  vs.  Woods,  8  A.  866;  Wallace 
vs.  Smith,  8  A.  374;  Dillon  vs.  Polrier,  34  A.  1102. 

(h)  And  mere  failure  to  pay  rent  authorizes  affidavit  of 
fear  of  removal  of  property. 

Id. 

(c)  No  allegation  of  fraudulent  intent  of  defendant  neces- 
sary. 

Dillon  vs.  Polrier,  34  A.  1102. 

(d)  Writ  will  be  set  aside  if  issued  after  offer  to  pay, 
though  rent  has  been  due  and  demanded  in  vain. 

Fox  vs.  MoKee,  81  A.  67;  Carroll  vs.  Bancker,  43  A.  1194. 

(e)  Lessor  need  not  demand  payment  the  very  day  rent 
falls  due. 

Hyde  vs.  Palmer  A  Southmayd,  6  L.  699. 

5.  Writ  issues  at  suit  of  laborers  and  overseers. 

Hollander  vs.  Ntoholas,  8  B.  7. 

6.  By  act  March  15,  1865,  a  privilege  is  given  for  damages 
caused  by  carelessness,  negligence  or  want  of  skill  in  the 
management  of  any  steamboat  or  other  water  craft ;  and  on 
tliis  privilege*a  provisional  seizure  taken  out  on  proper  affi- 
davit and  bond. 

Howes  Tt.  Steamboat  Red  Chief,  16  A.  825. 
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(B)  Seizure  does  not  confer  privilege.     It  exists  independently. 
Hence  it  may  be  enforced — 

(a)  Where  there  is  no  seizure  because  property  is  already 
in  custodia  legis. 

Robinson  vs.  Staples,  6  A^TL2,  ^ 

(b)  Where  property  can  be  found,  even  though  released 
on  bond — ^the  bond  not  extinguishing  the  lien. 

Conrad  vs.  Petzelt,  29  A.  477. 

(c)  Where  privilege  is  not  recognized  in  the  judgment. 

Hill  &  Co.  vs.  Bourcler,  29  A.  841. 

(d)  Where  said  privilege  attaches  to  proceeds  of  property 
on  which  it  rested. 

Harman  vs.  Judge.  6A.  768;  Vaught  vs.  City,  12  A.  839;  Casevi. 
Kloppenberg,  27  A.  482. 

(C)  See,  to  the  effect  that  sequestration  and  provisional  seizure  in- 
effectual until  ripened  into  judgment, 

Aymar  vs.  Lawrence,  1  L.  397. 
(p)  Does  not  lessor^ s  lien  attach  to  insurance  money  f  , 

Thayer  vs.  Goodale,2  L.  519 ;  Aymar  vs.  Lawrence,  1 L.  397 ;  Werlein  vs.  Ins. 
Co.,  80  A.  1399. 

(E)  In  case  of  failure  or  death  of  lessee  lien  and  privilege  does  not 
extend  beyond  one  year. 

Act  128  of  1894. 

(F)  Manner  of  forcing  tenants  to  give  possession. 

Act  28  of  1894. 

286.  Executory  Proceedings— The  manner  of  conduct- 
ing executory  proceedings  will  be  provided  hereafter. 

C.  p.  782. 

287.  Lessor's  Right  to  Writ — Affidavit — Lessor's  Right 
to  Bond — Appraisement — When  a  lessor  sues  for  rent, 
whether  the  same  be  due  or  not  due,  he  may  obtain  the 
provisional  seizure  of  such  furniture  or  property  as  may 
be  found  in  the  house,  or  attached  to  the  land,  leased 
by  him ;  and  in  all  cases  it  shall  be  sufficient  to  entitle  a 
lessor  to  said  writ,  tp.swgar  to  the  amount  which  he^chim^, 
whether  due  or  not  due,  and  that  he  has  goo'J^reasonis  to 
believe  that  said  lessee  will  remove  the  furniture  or  prop- 
erty on  which  he  has  a  lien  or  privilege  out  of  the  prem- 
ises, and  that  he  may  be  thereby  deprived  of^  his  lien; 
provided,  that  in  case  the  rent  be  paid  \vben  it  falls  due, 
the  costs  of  seizure  shall  be  paid  by  the  lessor,  unless  he 
prove  that  the  lessee  did  actually  remove,  or  attempt  or 
intend  to  remove,  the  property  out  of  the  premises;  pro- 
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^ded,  that  in  all  cases  of  provisional  seizure  of  furniture 
or  other  property  at  the   instance   of  lessors,  the  lessee 
shall  be  permitted  to  have  the  seizure  released  upon  ex- 
ecuting a  forthcoming  bond  or  obligation,  with  a  good, 
^Ivent  security  for  the  value  of  the  property  to  be  left 
^^  his  possession,  or  for  the  amount  fii  the  claim,  with 
interest  and  costs ;  provided,  further,  that  the  value ^jjthe 
^^^ Property  shaU_be  fixed  by  the  sheriff,  or  one  of  his 
^^uties,  wUh  tbe  assistance  oi  two  appraisers  seletted  by 
NLE?iIk§i  twenty-four  hours^   notice   being   previously 
S^ven  to  the  lessor  or  his  counsel  to  select  an  appraiser. 

^  9-  294,  Wl,  2189,  2181,  2162,  2165,  2573,  2a01,  2908,  2910,2911 ;  0.  V.  244,  22l,  214,275, 
(«)  217, 237, 245,  276>  285,  646;  O.  0.  2707,  2709. 

^^  ^^  debt  not  due, 

•  Writ  may  issue  though  debt  be  not  due. 

^onitts  V8.  Duudas,  31  A.  184 ;  Wllooxcn  vs.  Bowles,  1  A.  230. 

ut  plaintiff  liable  for  costs,  if  defendant  make  valid  tender 
^'i  rent  is  due  aud  had  no  intention  to  remove  prop- 

/Pi   j  ^'''^a.n  vs.  Bryant,  15  a.  175. 

•  ^ft^^^'v^it  must  be  by  plaintiff  or  lawful  agent ;  unauthorized 
tli^  I>^i8on  can  not  make  it. 

^em^^^^jj  yg  MlUer,  26  A.  120. 

X  ^H®'^^  xion -payment  of  rent  justifies  affidavit. 

"D\Uon  vs.  Polrier,  34  A.  1100;  8  A.  366;  23  A.  383. 
fC)  WKttt*«  «ewa6le. 

\,  ^otkixxg  animals,  carts,  plantation  supplies  on  the  place, 
tjiougii  nominally  sold  to  a  third  person. 

^aahburn  vs.  Prank,  31  A.  427;  Davis  vs.  Thomas,  23  A.  840;  WorreU 
^s.  Vlcker,  80  A.  202;  Denlstown  vs.  Mallard.  2  A.  14. 

*l.  Any  property  of  debtor  in  the  place  not  exempted  by  C. 
C  2705,  to -wit:  His  clothes  and  linen,  those  of  his  wife 
and  family;  his  bed,  bedding  and  bedstead,  and  thost)  of 
\0A  wife  and  family;  his  arms,  military  accoutrements, 
sJi^  the  tools  and  instruments  necessary  for  the  exercise  of 
l>i«  trade  or  profession.  AH  other  property  may  bp  seize cL 
Stewart  vs.  lAOOume,  80  A.  167. 

8.  ftfomiggory  notes  of  lessee  found  on  premises. 
■Soccesslon  of  Stone,  81  A.  511. 
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4.  Any  property  when  on  leased  premiBes  permanently,  but 
not  property  of  nnder- tenant  who  owes  nothing  to  lessee. 

Goodrich  vs.  Bodley,  35  A.  526;  Untversity  Publisbing  Co.  va.  Piflet, 
31  A.  602. 

6.  Property  of  snb -lessee  indebted  to  lessee  fonnd  on  prem- 
ises.    Seizure  operates  only  to  extent  of  indebtedness. 

Simon  &  Frank  vs.  Goldenberg,  15  A.  229. 

(D)  What  may  not  he  seisxd. 

1.  Such  property  as  beloags  to  under-tenant  who  owes  noth- 
ing to  lessee. 

C.  C.  27aS;  University  Publishing  Co.  vs.  Plffet.  34  A.  602;  Kittredgevs. 
Ribas,i8  A.  718;  Powers  vs.  Floranoe,  7  A.  524. 

2.  Or  to  third  person  owing  nothing,  and  sending  property  to 
leased  premises  transiently  and  for  limited  purpose. 

Rea  vs.  Burt,  4  L.  68S. 

(E)  Conflict  between  Seizing  Lessor  and  Intervenor: 

1.  Lessor  prevails. 

(a)  Where    workman    making    repairs    on  sugar  house 
claims  priority  of  privilege  over  lessor  on  the  crop. 

Saloy  vs.  Dragon,  37  A.  73 

(b)  Where  factor  claims  superior  lien. 
Carroll  vs.  Bancber,  43  A.  1194. 

But  see  to  effect  that  lien  of  merchant  furnishing  sup- 
plies is  equal  in  rank  with  that  of  lessor. 

Mason  vs.  Murray,  21  A.   6j5;  Cory  vs.  Eddins    13  A.  443; 
Hollsmder  vs.  Creditors,  6  A.  669. 

2.  Intervenor  prevail^. 

When  plantation  laborer  claiming  privilege  on  crop. 

Saloy  vs.  Dragon,  37  A.  IB  \ 

fF)  Dissolution  of  writ. 

Writ  is  dissolved  in  two  ways. 

(a)  By  bonding. 
0.  »*  289. 

(b)  By  motion  to  dissolve. 
Browne  vs.  Clarke,  86  A.  290. 

(G)  When  writ  dissolved. 

1.  When  lessee  offered  to  pay  rent  and  tendered  cotton  before 
writ  issued. 

Browne  vs.  Clarke,  85  A.  290 ;  Fox  vs.  McEee.  81  A.  67. 

2.  When  facts  alleged  to  justify  writ  are  false. 

MoCarty  vs.  Lepaullard,  4  B.  425;  Salter  vs.  Duggan,  4  A.  2S0;  ThomftS 
vs.  Dundas,  31  A.  186. 
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iH)  No  damages  are  aUowed, 

1.  When  plaintiff  had  good  reason  to  apprehend  porpose  to 
remove  the  property  subject  to  the  privilege. 

Dillon  T8.  Poirier,  34  A.  1100;  Thayer  vs.  Waples,  26  A.  502. 

2.  Where  rent  was  not  paid,  even  if  defendant  had  no  fraudu- 
lent intention,  which  is  not  an  essential  element  in  the 
case. 

Martin  vs.  Dlokson,  3S  A.  1036;  Lalaarie  vs.  Woods,  8  A.  366;  Shifl  vs. 
Ezekiel.  23  A.  383. 

3.  Where  seizure  is  maintained. 

Murphy  vs.  Redler,  16  A.  1;  Mulhaupt  vs.  Bnders,  38  A.  744. 

(I)  Damages  are  allowed. 

When  writ  is  set  aside  for  having  been  issued  after  tender 
of  rent,  though  rent  had  been  demanded  in  vain  two  days 
previous. 

Fox  vs.  McKee»  31  A.  67. 

(J)  AetwU  images. 

When  there  is  no  malice,  only  actual  damages  recovered. 

Fox  vs.  MoEee,  31  A.  67;  Cretin  vs.  Levy,  37  A.  183. 

W  EkmenU  of  damages. 

^^wiMel  fees  exclusively  in  reference  to  dissolving  writ. 

Penny  vs.  Taylor,  5  A.  714 ;  Cretin  vs.  Levy,  87  A.  183 ;  Phelps  vs.  Cogge- 
shall,  18  A.  440;  Accessory  Co.  vs.  MoCerren,  18  A.  214 

/  •2>i8»o{tttion  resfudicata  as  to  damages: 
^'  ^^issolving  writ  is  res  Judicata  on  question  of  wrongful 

^kMik  va.  Meyers,  85  A.  220;  Barrimore  vs.  MoFeeley,  82  A.  1182;  Boob 
vs.  Goldman,  86  A,  138.  • 

«.  BoLti    suppose  writ  is  dissolved  for  some  cause  happening 

SQk>8«quently;  it  would  seem  foregoing  rule   should   not 

l^^tobtrtP  Union  and  Slaughter  House  Co.  vs.  Howell,  87  A.  280. 

i88.  R^moral  WitUa  Fifteen  Days— The  lessor  may  ^ 

%ei£e9  cv«Q  in  the  hands  of  a  third  person,  such  furniture 

aa  was  in  the  house  leased,  if  the  same  have  been  removed 

by  die  lessee,  provided  he  declare  on  oath  that  the  same 

has  beea  resaoved  without  his  consent,  within  fifteen  days 

prcvioui  to  his  suit  being  brought. 

^  ^  >^:  CmtCitntlon  of  IMS,  Art.  im 
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1.  This  article  does  not  apply  to  the  factor  of  the  lessee;  he 
is  not  a  third  person. 

Tupery  vs.  Edmondson,  82  A.  1149. 

2.  And  lessor's  lien  follows  crop  into  hands  of  factor  and  at- 
taches to  proceeds. 

Carroll  ts.  Bancker,  43  A.  1194. 

8.  Lessor  conld  not,  nnder  former  jnrisprudence,  seize  prop- 
erty removed,  sold  and  delivered  to  third  person. 

Desbau  vs.  Picket,  16  A.  850. 

But  under  Act  46  of  1886,  he  may  seize,  and  in  answer 

to  intervention  of  such  third  person  allege  and  prove 

simulation  and  fraud. 

289.  Seizure  of  Ships^  Vessels,  etc. — When  and  by^^^ 
Whom — Sailors  or  other   persons  employed  on  board  of  jt^u 
any  ship,  vessel,  or  other  water  craft  trj^lfiSUfflihui-thfi  '-^ 
3tate,  as  well  as  persons  who  have  furnished  materials  for 
^  or  made  repairs  to  such  Vessels  or  crafts,  may,  at  the  same 
time  they  bring  their  action  against  the  captain,  master,  or 
consignees  of  such  vessels  or  crafts,  for  the  amount  due  to       I 
5  0^4..   S' r  <5       them,  obtain    the  provisional   seizure  of  such  vessels  or 
crafts,  to  secure  the  amount  of  their  claims,  provided  they 
state  on  oath,  at  the  foot  of  their  petition,  that  the  sum 
sued  for  (specifying  the   amount  of  the  same)  is  really 
owing;  that  such  vessels  or  crafts  are  on  the  eve  of  leav- 
ing the  jurisdiction  of  the  court,  and  that  they  are  appre- 
hensive of   losing   the   amount   they  claim   should   such 
vessels  or  crafts  depart  previous  to  their  demand  having 
been  satisfied. 

Such  seizure  may  be  made  even  of  ships  or  vessels 
trading  out  of  the  State,  at  the  suit  of  persons  claiming 
payment  for  materials  furnished  _for  or  repairs  madej^o 
such  ships  or  vessels. 

Bonding  by  Defendant — Whenever  ships,  vessels,  or  any 
other  property,  are  provisionally  seized,  the  defendant 
shall  be  permitted  to  have  the  seizure  set  aside  on  exe- 
cuting his  obligation,  with  a  good    and   solvent  security* 
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for  whatever  amount  the  judge  may  determine  -as  being 
equal  to  the  value  of  the  property  to  be  left  in  his  posses- 
sion, the  condition  of  said  bond  to  be  that  he  will  satisfy 
such  judgment  as  may  be  rendered  against  him,  or  return 
the  propert}^ 

Bonding  by  Intervener — And  when  the  defendant  does 
not  bond  said  property  within  ten  days,  the  intervenor 
daiming  the  ownership  of  the  property,  his  agent  or  at- 
torney, shall  have  the  right  to  give  similar  bond  and  se- 
curity to  the  sheriff,  as  required  in  this  article  from  the 
defendant,  and  to  take  the  property  seized  in  his  posses- 
sion. 

a  p.  275, 285,  724, 1127;  B.  S.  643,  638,  2902,  2908,  2914,  2915,  3672,  3674;  0.  0.  8237, 
3239. 

(A)  Seizure  of  boaU^  etc. 

1.  Boat  running  exclusively  within  the  State  may  be  provi- 
sionally seized. 

DejonaTs.  Steamboat  Osceola,  17  A  277;  Henning  ts.  St.  Helena,  5  A. 

352. 

2.  Boat  trading  out  of  State  may  also  be  seized. 

Id. 

3.  Bat  only  to  enforce  a  lien  not  maritime,  t.  e. ,  a  lien  on  a 
vessel  at  home  port.  Lien  on  foreign  vessel  is  maritime 
and  cognizable  only  in  the  admiralty  court. 

22  A.  388;  Berwin  vs.  Matanzas,  19  A.  387;  Southern  Dry  Dock  Co.  Y8. 
Steamboat  Perry  and  Owners,  23  A.  39;  DeHarde  va.  Bark  Magda- 
lena,24  A.  267;  The  Moses  Taylor,  4  Wall.  411;  Haeberle  vs.  Barrlnger, 
29  A.  410;  The  Hlne,  4  Wall.  555. 

W  Bonding. 

t  By  defendant. 

2.  By  intervenor  claiming  as  owner,  pledgee  or  consignee 
when  defendant  fails  within  ten  days  to  bond. 

Act51of  1876.  p.  92. 

3.  By  plaintiff  when  defendant  fails  to  bond  within  ten  days. 

Act  19  of  1877. 

(C)  Terms  of  hcmd. 

liessee^s  bond  must  be  conditioned. 

(a)  That  he  will  satisfy  whatever  judgment  be  rendered 
against  him  or  return  the  property. 
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(h)  That  he  binds  himself  for  the  amount  of  the  claim  or 

the  yalae  of  the  property. 
(c)  That  he  will  pay  any  judgment  rendered  against  him. 

Ck>nrad  vs.  Patzelt,  29  A.  46 ». 

(D)  Effect  of  bonding.     Fifteen  day  rule. 
Bonding  does  not : 

(a)  Release  property  from  priyilege,  and  privilege  may  be 
enforced  on  second  seizure  within  fifteen  days  after 
transfer  to  a  third  person. 

Haralson  vs.  Boyle,  22  A.  210;  Oonrad  vs.  Patzelt,  29  A.  476;  Hsr- 
rison  V8.  Jenks,  23.  A.  707. 

(b)  And  even  after  fifteen  days,  when  such  transfer  is 
simulated  or  fraudulent,  which  seizing  plaintiif  may 
allege  and  prove  xmder  Act  46  of  1886,  in  answer  to  in- 
tervention or  third  opposition  of  third  person. 

(c)  Act  46  of  1886  changes  former  junsprudence. 

St.  Charles  Hotel  Ck>.  vs.  Tar  box,  23  A.  715;  Delband  ts.  Picket,  16 
A.  361. 

(d)  But  the  property  of  a  third  person  is  subject  to  les- 
sor's privilege  only  while  on  leased  premises,  and  is  lost 
at  any  time  after  removal.  Fifteen  days  rule  applies 
only  to  property  of  lessor. 

Merrick,  Bace  ft  Foster  vs.  Lattache,  27  A.  87. 

(E)  RigktB  of  surety. 

1.  He  may  defend : 

(a)  That  bond  of  release  not  signs  i  by  principals. 

Benham  ts.  Collins.  23  A.  222;  King  vs.  Baker.  7  A.  971 ;  16  I«.  174. 

(b)  That  bond  was  unauthorized  by  law  and  party  suing 
was  no  party  to  said  bond. 

Urqnhart  ts.  CarTln,  29  A.  218. 

(e)  That  necessary  steps  have  not  been  taken  against  the 
principal. 

Lepxetre  ts.  Barthet,  29  A.  124. 

2.  Previous  steps  against  principal  not  nctcessary: 

When  he  becomes  insolvent  or  when  he  dies. 

Mnrison  ts.  Batler,  20  A.  918;  Alley  ts  Hawthorn,  1  A.  122 ;  Trim- 
ble TS.  Birolits^  11  A.  971. 

390.  Proceeding  in  Rem — One  to  whom  the  nature  of 
his  claim  or  the  law  gives  a  privilege  on  a  thing,  eidier  tost 
or  abandoned  by  its  owner»  or  whose  owner  is  either  un- 
known or  absent,  may  proceed  ag:ainst  the  thing  itself  on 
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which  he  has  a  privilege,  and  have  the  same  seized  and         "-^ /? 

sold  to  satisfy  his  claim,  pursuant  to  the  forms  hereafter    ^  s  • 

prescribed.  //>  *^^* 

r'' 

291.  Petition — Oath — Prayer — The  creditor  who  pro- 
ceeds in  rem  9  in  the  manner  prescribed  in  the  preceding 
article,  must  present  a  petition  to  a  competent  judge,  stat- 
ing, on  oath,  at  the  foot  of  the  same,  the  amount  and  the 
nature  of  his  demand,  that  the  thing  on  which  he  has  his 
privilege  has  been  either  lost  or  abandoned  by  the  owner, 
of  whose  name  he  is  ignorant,  or  that  it  belongs  to  some 
one  unknown  to  him  or  absent.  He  must  pray,  besides, 
that  the  thing  be  seized  and  sold  to  satisfy  his  claim  and 
to  pay  the  costs  of  the  suit. 

292.  Order  for  Writ — Notice  by  Sheriff— The  court  to 
whom  such  petition  shall  be  presented  may,  if  the  case  ap- 
pear to  them  one  in  which  the  plaintiff  is  allowed  to  pro- 
ceed in  rem,  order  that  the  sheriff  shall  seize  and  take 
possession  of  the  thing,  directing,  at  the  same  time,  that 
public  notice  be  given  to  all  persons  interested,  to  appear 
githin  fifteen  days  to  answer  to  the  petition  so  presented. 

C.  p.  725, 180. 

293.  Advertisements  of  Notice — The  sheriff  must  give 
this  notice  by  advertisements,  published  thre^  different 
tigjsg,  in  the  official  paper,  if  any  be  published  in  the 
the  place,  or  by  affixing  the  same  at  the  usual  places,  if 
there  be  no  newspaper  published  in  the  place. 

('  p.  ft®. 

(^}  Effect  of  judgment  in  rem, 

1.  Judgment  binds  only  the  specific  property  seized. 

Omott  Ts.  Banoker,  48  A.  1194. 

2.  Bst  wins  owmar  c€  property  seized  by  process  in  rem  ap- 
pours  sad  defends,  a  judgment  in  penonam  m»y  be  asked 
for  and  granted  by  proper  amendment. 

Holmes  ts.  Steamer  Chieftain,  1  A.  136. 
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(B)  Substituted  proc€S§  not  contstUutional — -when: 

Substituted  service  of  process  on  a  curator  ad  ho<i  will 
bring  an  absent  defendant  into  court,  where  no  propert 
brought  within  the  court's  jurifldietion  by  aeisaro, 

Ldii^hlm  vs.  Imi  Co,.  35  A*  1181 ;  P&onoyer  vs.  ;*eH,  yS  U  S*  Tli;  ^ 
in*s*s  VH,  Hyde,  a*  0,  S.  178,  Brooklyn  Vi.  In«.  Co.,  99  TJ.  3.  ^Ita. 

/CJ  Silenee  nf  judgment  as  to  privilege. 

h  Privilege  not  lost  because  not  specifically  recognised 
the  judgment. 

UiU  ±  iXft.  T>^.  Uoiicteft  38  A.  S41;  Love  to.  Yoorhies«  II  A,  §49;  HA 
-^1  A.  ^(.4- 

2»  A  Liter  where  seizure ,  not  nature  of  the  debt,  conleri 
privilege  or  preference. 

Siieces^loo  i>r  Caldwell,  8  A.  42;  Giiatlae  ta.  Union  Bank,  m  E 
Holmfja  vs.  IJolmea*  9  R.  U**. 

294.  Advocate  for   Absent  Owner — At  the   expirai 

of  such  delay,  it  no  one  appear  to  answer  the  petid 
I  he  plaintiff  may  require  that  an  advocate  be  appointei 
defend  the  absent  owner,  and  after  having  obtained  }U 
ment  as  in  ordinary  suits,  the  property  may  be  sold 
execution,  in  order  that  the  amount  of  his  demand  be  ^ 
out  of  tht^  [proceeds, 

295-  Provisional  Seizure  Issues   Without  Boad^ — 1 
plaintiff  shall  not  be  required  to  give  security^  in  ordci 

obtain  the  provisional  seizure  of  the  thing  which  he  he 
in  pledge,  or  on  which  he  has  a  privilege,  in  any  of 
cases  mentioned  abov^e,  but  he  shall  be  personally  resp 
sible  tor  all  damage  suffered  by  the  defendant,  sho 
the  seizure  have  been  wrongfully  obtained,     * 


is 

Of  Injtmetion, 


1/^     296,  Writ  of  Injunction — Injunction,  or  prohibition 
^   >  .       ^  mandate  obtained  from  a  court,  by  a  pEainti^,  prohi 
'  7  /r  '     ing  one  from  doing  an  act  which  he  contends  may  b« 
"  '  jurious  to  him  or  impair  a  right  which  he  claims. 
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(A)   Who  may  issue. 

Olerks  of  court  may  issue  in  absence  of  judge. 

Act  106  of  1880:  Act  43  of  1882 ;  see  16  A.  328. 

'B)  Mandatory  injunction, 

1.  Injunction  is  mandatory  as  well  as  preventive. 

B\m6k  TB.  Good  latent  Tow  Boat  Ck>.,  31  A.  497 ;  Pierce  ts.  Xew  Orleans, 
18  A.  243. 

2.  But  mandatory  writ  issues  only  after  hearing,  or  when 

ancillary  to  main  injimction. 

Black  T9.  Good  Intent  Tow  Boat  Ck>  ,  31  A.  497.  McDonouf^li  th.  Gallo- 
way, 7  R.  442;  Barrett  ts.  City,  83  .\.  512;  Yale  A  Co.  vs.  Judge,  44 
A.  619. 

rC)  By  state  or  Federal  courts, 

1.  Injunction  of  State  courts  by  Federal  courts: 

No  such  injunction  will  issue. 

Goodrich  ys.  Hunton,  29  A.  877;  DIggs  4k  Keith  ts.  Woloott,  1 
Cranoh,  179;  Peck  ts.  Jenness,  7 How.  826 ;  Harris  ys.  Carpenter, 
1  Otto,  264. 

2.  Nor  can  State  courts  enjoin  a  Federal  execution  or  seizure. 

Brooks  ys.  Montgomery,  28  A.  461 ;  Freeman  ys.  Howe.  24  Howard, 463. 

^  £}j   By  lower  court  against  appellate  court. 

Injunction  of  execution  of  judgment  of  Supreme  Court  by 

lower  courts : 

(a)  Lower  courts  may  enjoin   proceedings  in  execution 

not  warranted  by  terms  of  judgment. 

State  ex  rel.  Sentell  ys.  Jndge,  88  A.  82;  State  ex  rel.  Southern 
Bauk  TS.  Pillsbiiry,  86  A.  406. 

(h)  But  where  mode  of  execution  is  part  of  decree  or 
judgment,  it  can  not  be  enjoined. 
Stafford  vs.  Renshaw,  83  A.  443. 

fK)  Injunction  to  Criminal  by  Citfil  District  Court, 
No  such  injunction  lies. 

Artbnrt  YS.  Sheriff,  48  A.  414;  State  ez  rel.  Walker  A  Merz  vs.  Judge, 
a9A.]J6. 

//V  Against  whom  writ  may  issue. 

City  and  municipal  agencies,  such  as  Police  Board,  may  in 
proper  cases  be  enjoined. 

Lottery  Co.  vs.  New  Orleans,  24  A.  86. 
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(0)  Rule  nisi. 

1.  Rule  nisi  should  not  issue  where  plaintiff  is  absolutely  en- 
titled to  injunction. 

Beebe  vs.  tiuinault,  29  A.  796,57;  Siunott  vs.  Roehereau  A  Co., 34  A.  7M; 
State  ex  rel.  Behan  vs.  Judge,  32  A.  1277. 

2.  No  evidence  touching  merits  can  be  received.    Whole  case 
determined  on  face  of  papers. 

Ueyniger  vs.  Hoffhung,  29  A.  67;  Watson  vs.  Bondorant,  ao  A.  7. 
(H)  Revoki'ng  vnjunetion,- 

Notice  to  enjoining  party  essential. 

Pike  vs.  Bates  et  al.,  84  A.  391;  Gravais  vs.  Falgoust,  34  A.  99;  Clallln 
vs.  Lisso  A  Scheen,  81  A.  171;  Martin  vs.  Thiery,  29  A.  362. 

(1)  Duration  of  injunction. 

When  issued  without  restriction  as  to  time,  injunction  con- 
tinues in  force  until  modified  or  discharged, 
state  el  rel.  Waterworks  Co.  vs.  Judgt*,  86  A.  941. 

(J)  Practice. 

Equity  practice  followed  where  no  specific  rules  established. 
Black  vs.  Towboat,  81  A.  499. 

(K)  Code  broader  than  equity, 

Codal   provisions  broader  than  practice  under  the    equity 
practice. 

Levy  vs.  Waterworks,  38  A.  29. 

(L)  Conditional  injunction. 

Writ  may  be  decreed  to  operate  only  in  certain  contingency, 
or  during  continued  existence  of  certain  condition. 

Levine  vs.  Mfchel.  35  A.  1121. 

(M)  Restraining  order. 

Where  Supreme  Court  directs  lower  court  to  enjoin,  it  may 
issue  a  temporary  restraining  order, 
state  ex  rel.  Murray  vb.  Judge,  86  A.  682. 

(N)  Alias  injunction. 

1.  Second  writ  can  not  issue  on  grounds  not  pleaded  in  first. 

Porter  vs.  Morere,   80  A.  281;  84  A.  789;  Pinker  vs.  Davis,  12  A.  613. 
McMicken  vs.  Morgem,  9  A.  208. 

2.  AHter  when  first  writ  is  dissolved,  mer^  as  of  non-suit. 

Wells  vs.  Hunter  5  N.  8.  120;  Levlstonie  vs.  Bona,  4  R.  459;  CItiKen- 
Bank  vs.  Crooks  et  al.,  21  A.  824. 

(0)  Injunction  by  defendant  in  same  suit. 

Prior  resort  to  writ  by  one  party  will  not  bar  other  from  re- 
sorting to  same  process. 

Wtlls  N)s.  (Mty,  32  A.  67S. 
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297.  To  Whom  Writ  Directed— The  injunction  may  be 
directed  either  against  the  defendant  in  the  suit,  or  against 
third  persons  not  parties  to  it. 

298.  Injunction  Against  Defendant — Grounds  for  Relief  1  mi^^-^  ^^^ 
—The  injunction  must  be  granted,  and  directed  against  the  1^.70. .  6  0  4. 
defendant  himself,  in  the  following  cases ;  ,  ^  ^ 

^  ^6.0-'  IS? 

1.  Obstruction  of  Public  Place — When  the  defendant  is 
in  the  act  of  building  or  constructing  some  work  tending 
to  ob  tnict  a  place  of  which  the  public  has  the  use. 

2.  Obstruction  of  Beds  or  Banks  of  Navigable  Rivers — 
When  the  defendant  is  constructing,  either  within  the  bed 
of  a  navigable  river  or  on  its  banks,  works  which  may 
prevent  the  navigation  of  such  river,  or  render  it  more  dif- 
ticult,  or  prevent  ships  or  other  crafts  from  easily  landing 
and  unloading  on  the  bank  of  such  river. 

3.  Building  on  Real  Estate  Claimed — When  the  de- 
lendant  has  commenced  some  building  or  some  other 
works  on  a  real  estate,  the  ownership  or  possession  of 
which  is  contested  by  the  plaintiff,  or  pretends  that  such 
building  or  works  would  be  injurious  to  his  interest. 

4-  Opposition  to  Execution  of  Public  Works — Wht- n 
the  defendant  opposes  the  execution  of  works  necessary 
tor  the  repairs  of  pubfic  levees,  dikes,  roads,  bridges, 
canals,  drains,  and  the  like. 

5-  Disturbance  of  Plaintifi  in  Possession — When  the 
defendant  disturbs  the  plaintiff  in  the  actual  and  real  pos- 
session which  such  plaintiff  has  had  for  more  than  one 
year,  either  of  a  real  estate  or  of  a  real  right,  of  which 
he  claims  either  the  ownership,  the  possession  or  the  en- 
ioyment. 

6.  Disposition  of  Property  by  Husband  Pending  Wife's 
Suit — When  a  woman  has  sued  her  husband  for  a  separa- 
tion of  property,  or  for  a  separation  from  bed  and  board, 
and  fears  that  he  will,  during  the   pendency  of  the  suit, 
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dispose,  to  her  prejudice,  of  the  property  either  held  m 
the  community  or  on  which  she  has  a  privilege  for  her 
dotal  rights. 

7.  Seizures  by  Sheriff  of  Property  of  Third  Persons, 
or  other  Illegal  Acts — When  the  sheriff,  in  execution  of 
a  judgment,  has  seized  property  not  belonging  to  the  de- 
fendant, and  insists  on  selling  the  same,  disregarding  the 
opposition  of  him  who  alleges  that  he  is  the  real  owner,  or 
is  guilty  of  any  other  illegal  act  in  the  execution  of  his 
office. 

8.  Disposition  of  Property  Claimed  Pending  Suit- 
When  the  ownership  of  an  estate,  real  or  personal,  is  in 
dispute,  and  the  plaintiff  fears  that  the  defendant,  who 
is  in  possession  of  such  property,  may  take  advantage  of 
his  possession  to  sell  or  to  dispose  of  such  property  in  any 
other  manner  during  the  pendency  of  the  suit. 

9.  In  Case  of  Eviction  of  Purchaser — On  the  applica- 
tion ol  any  purchaser,  whose  property  is  seized  for  the 
payment  of  the  price  of  a  thing  sold  to  him,  whenever 
suit  has  been  instituted  against  him  for  the  recovery  of 
the  property. 

10.  Arrest  of  Execution  on  Ground  of  Payment,  Com- 
pensation, etc. — To  stay  execution  when  payment  is 
alleged  to  have  been  made  after  judgment  rendered,  when 
compensation  is  pleaded  against  the  judgment,  or  where 
the  sheriff  is  proceeding  on  the  execution  contrary  to 
some  provision  of  law;  provided,  that  no  judgment  or  ex- 
ecution shall  be  enjoined  on  an  allegation  of  compensation, 
setoff,  or  subsequent  payment,  except  for  the  amount  of 
such  sum  plead  in  compensation,  setoff,  or  paj'^ment,  as 
shall  be  established  by  the  defendant,  according  to  law; 
and  such  judgment,  for  any  surplus  that  may  exist,  shall 
be  executed  in  all  respects  as  if  no  such  injunction  had 
been  granted;   and    provided  further,  that 'whenever  an 
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injunction  is  granted  on  an  allegation  of  compensation, 
setoff,  or  payment,  it  shall  be  the  duty  of  the  judge  to 
require  from  the  person  claiming  such  injunction,  a  bond 
and  security  in  double  the  amount  of  the  sum  alleged  to 
have  been  paid,  conditioned  for  the  payment  of  dam- 
ages, m  case  the  injunction  shall  have  been  wrongfully 
sued  out. 

B.  a.  1749, 1750;  0.,0.  866 :  0.  P.  613,  46,  50,  395,  748,  749,  760. 

(A)  Injunction  will  i89ue: 

1.  By  wife  to  enjoin  seizure  of  her  separate  property  by  cred- 
itors of  her  husband. 

Atkinson  ys.  Atkinson,  16  A.  491. 

2.  When  execution  of  judgment  goes  beyond  its  terms. 

Labanye  vs.  Slack,  81  A.  134. 

8.  When  plaintifl  wishes  to  suspend  payment  of  price  of  prop- 
erty when  he  is  threatened  with  eviction. 

state  «z  rel.  Jacobs  vs.  Judge,  40  A.  208;  Walker  Y8.  CucuUu,  15  A.  688; 
Davis  vs.  MiUaadon,  14  A .  868. 

4.  To  restrain  defendant  from  paying  money  due  plaintiff  to  a 
third  person  who  is  insolvent. 

Denson  ys.  Stewart,  15  A.  456. 

5.  To  restrain  executory  process    where  an  action  quanti 
minoris  had  been  filed. 

Walker  vs.  Oucnlla,  15  A.  689. 

6.  To  restrain  further  proceedings  on  fl.  fa.  in  excess  of  legal 
Bom. 

Harper  vs.  Terry,  16  A.  216. 

7.  To  restrain  police  jury  from  building  over  a  navigable 
stream  a  bridge  which  obstructs  navigation. 

Ingram  vs.  Police  Jury,  20  A.  226. 

8.  To  restrain  defendant  from  obstructing  public  canal. 

state  ex  rel.  Syndic  vs.  Judge,  41  A.  660. 

9.  To  restrain  obstruction  of  alley  way. 

MdDonongh  vs.  OaUoway,  7  B.  442. 

10.  To  restrain  obstruction  to  common  passage  way  or  to 
common  drain. 

State  ex  rel.  Tale  vs.  Dullel,  41  A.  516. 

11.  To  compel  closing  of  opening  already  made  in  wall  held 
in  common.    This  is  a  mandatory  injunction  and  is  allowed. 

McDonongh  vs.  Oalloway,  7  B.  442;  Pierce  vs.  01  ty,  18  A.  242. 
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12.  To  abate  a  naisance. 

Dudley  vs.  Tilton,  U  A.  284;  Brunlng  vs.  New  Orleans  Caoai,  12  A.  64i$ 
Darant  vs.  Biddell,  12  A.  74B;  Herbert;  vs.  Benson,  3  A.  771 ;  Akin  va 
Bedford, ON.  6.501. 

13.  To  restrain  defendant  from  Sizing  and  selling  property  to 
satisfy  purchase  price  when  plaintiff  has  been  evicted. 

8tate  ex  rei.  Jacobs  vs.  Judge,  40  A.  206;  Davis  vs.  Milluudon,  14  A.  868; 
Banaux  vs.  Cazeaux,  17  L.  75. 

14.  To  restrain  Levee  Board  from  collecting  a  tax  alleged  to 
be  unconstitutional. 

:itaite  ex  rel.  Gay  nor  vs.  Judge,  38  A.  926. 

15.  To  prevent  Waterworks  Co.  from  turning  off  water  supply 
wnen  lawful  charges  are  tendered. 

Callery  vs.  Waterworks  Co.,  35  A.  800;  Ernst  &  Co.  vs.  Waterworks 
Co.,  39  A.  550;  Levy  vs.  Waterworks  Co.,  38  A.  25. 

16.  To  restrain  destruction  of  forest  trees  on  land  claimed  by 
plaintiff. 

Delacroix  vs.  Villere,  11  A.  39. 

17.  To  restrain  fraudulent  posjessor  of  note  from  using  it  in 
evidence. 

Lauues  vs.  Courege,  31  A.  74. 

18.  To  re^tram  emptyiag  of  nuisance  boat  in  river,  polluting 
plaintiff's  water  supply. 

Waterworks  Co.  vs.  Oser,  36  A.  918. 

19.  To  restrain  members  of  Masonic  fraternity  from  illegally 
excluding  fellow  members. 

Knabe  vs.  Fernot,  14  A.  847. 

20.  To  restrain  partner  of  an  editor  from  interfering  with  his 
full  editorial  control. 

I'uckette  vs.  liieks,  39  A.  901. 

21.  To  restrain  judgment  debtor  from  paying  plaintiff's  in- 
terest in  judgment  to  third  person. 

Raw  lings  vs.  Bowie,  33  A.  673. 

22.  To  restrain  city  from  diverting  funds  to  other  purposes 
than  those  specified  in  the  budget. 

bhotwell  Vis.  City,  36  A.  940. 

But  such  injunction  lies  only  where  plaintiff  has  a  valid 
claim  and  injunction  is  necessary  to  protect  it. 
state  ex  reL  Johnson  vs.  City,  41  A.  71. 

23.  To  restrain  defendant  from  carrying  on  a  business  other 
than  as  partner  of  plaintiff  in  pursuance  of  valid  or  subsist* 
mg  contract  of  partnership. 

Levine  vh.  Michel,  35  A.  1121. 
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24.  To  suppress  a  blacksmith  shop  ordered  closed  by  city 
ordinance. 

New  Orleans  yh.  Lambert.  14  A.  'i44. 

25.  To  suppress  a  conspiracy  to  defy  the  laws.  • 
State  ex  rel.  Belden  vs.  Fa^an  et  als.,  22  A.  ft46. 

26.  To  restrain  sale  of  a  piece  of  property  when  plaintiff  in 
injunction  claims  that  defendant  in  execution  has  no  in- 
terest therein. 

Polncy  vs.  Burke,  28  A.  673. 

27.  To  prevent  burning  of  brick  kiln  where  it  •mses  much 
inconvenience  and  is  source  of  danger. 

Fusel  I  er  vs.  Spald  I  ng,  2  A.  773. 

28.  To  prevent  a  trespass,  but  only  when  such  actual  trespass 
is  established. 

AVoods  vs.  Eirkland,  2  A.  337. 

29.  To  prevent  execution  of  mortgage  on  community  prop- 
erty granted  by  administrator  pending  administration. 

Ledoux  vs.  Breaux,  27  A.  190. 

^-  To  prevent  any  act  which,  if  performed,  would  result  in 
^iamages  to  plaintiff. 

Slaughterbonse  Co.  vs.  Larrieux,  30  A.  799. 

^i.  To  prevent  defendant  from  obstructing  and  closing  avenues 
ieading  to  cemetery  lots  of  plaintiff. 
^OTke  vs.  Wall,  19  A.  40. 
^'  To  prevent  sheriff  from  paying  to  execution  creditor  of 
«n  insolvent  where  other  creditors  desire  to  share  ratably. 
Campb^U  vs.  Creditors,  3  R.  106. 

•  To  restrain  disposition  of  property  claimed  pending  the 

8Dit. 

'^weUT8.Cox,3B.6». 

^   '^^strain  sale  of  property  obtained  at  instance  of  ex  - 
ecatoir  tor  purpose  of  partition  where  heirs  wish  a  division. 
ta^e  ex  rel.  Moore  vs.  Judge,  81  A.  802. 

'.  ^   '^Strain  adverse   claimant  to  office   (levee  commis- 
lonei")   fitom  inducting  himself,  extra -judicially,  into  office 
^txxis  oust  the  de  facto  officer,  otherwise  than  by  concur- 
^  Motion  with  other  members  of  the  board. 
^^^ni^^  vs.  GiUespie,  48  A.  83;  Guillotte  vs.  Poiiiey,  41  A.  asd. 

'  *]^train  defendant  from  obstructing  canal,  or  from  in- 
eru^^  with  commissioners  in  removing  or  causing  to  be 
J^Ve^i  obstructions  therein. 

^  *^x  rel.  Syndic  vs.  Judge,  41  A.  S58. 
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87.  To  restrain  waterworks  company  from  interfering  or 
hindering  plaintiff  from  taking  his  water  supply  from  pipes 
and  Are  pings  where  he  has  such  under  contract  with  the 
company. 

"Dallery  ve.  Waterworks  Co.,  85  A.  801. 

88.  To  restrain  a  third  person  in  possession  of  a  som  of 
money  claimed  by  plaintiff  from  paying  it  to  insolvent  de- 
fendant. 

Den!H)ii  T8.  Stewart,  15  A.  45C 

(B)  An  injunction  will  not  issue, 

1.  To  restrain  defendant  from  appealing  to  the  courts. 

Association  T8.  Oatler,  36  A.  500;  Wells  ts.  City,  32  A.  676;  BonlnTS. 
Monnot,  28  A.  697 ;  State  ex  reL  Sweeney  ys.  Judge,  40  A.  1,  38  A.  09; 
Deyronys.  Municipality,  4  A.  11;  Brottys.  Eager,  BUerman  &  Co., 
28  A.  262 ;  Lannes  vs.  Coorege,  81  A.  74 ;  Hall  vs.  Egelly ,  86  A.  811 

2.  To  restrain  violation  of  contract  for  personal  service. 

Healey  vs.  Dillon,  89  A.  603;  Healey  vs.  Allen,  88  A.  867;  SeUer  n, 
Fairex,  28  A.  397. 

8.  To  oust  one  in  possession  of  property. 

New  Orleans  A  Nortlieastern  E.  B.  vs.  E.  B.  Co.,  36  A.  661. 

4.  To  restrain  lessee  from  using  wagon  for  the  conveyance  of 
goods  and  effects  over  leased  premises  when  such  use  iB  in- 
dispensable. 

New  Orleaps  City  B.  B.  vs.  MoCloskey,  86  A.  784. 

5.  To  restrain  a  person  from  doing  an  act  which  la  not  in 
progress  or  impending  —an  act  which  is  too  remote  to  be 
appreciated. 

state  ex  rel.  Eeltfer  Bros.  ts.  Judge,  84  A.  89. 

And  where  act  complained  of  is  no  longer  contemplated, 
injunction  suit  will  be  abated  even  on  appeal. 
Browne  ys.  New  Orleans,  88  A.  617. 

6.  To  restrain  municipal  corporation  from  passing  an  ordi- 
nance. 

Harrison  ys.  City,  88  A.  222. 

7.  To  try  the  question  of  eligibility  to  public  office. 

state  ex  reL  Clieeyers  ys.  Duffel,  82  A.  649. 

8.  To  prevent  an  election  directed  by  law  to  determine 
whether  a  tax  should  not  be  voted  in  aid  of  a  public  im- 
provement. 

Boudanez  ts.  Mayor,  etc.,  29  A.  272. 

9.  To  cause  defendant  to  undo  what  he  has  already  done. 

Trevigne  ts.  Bogers,  81  A.  106. 
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10.  To  cause  defendant  to  do  an  act  militating  against  the  al- 
ready acquired  jurisdiction  of  another  court. 

state  ex  rel.  Ga8  Li^ht  Oo.  T8.  Judge,  37  A.  400. 

11.  To  restrain  police  jury  from  employing  an  attorney. 
Gervais  Leobe  vs.  Police  Jury,  87  A.  195. 

12.  To  restrain  defendant  from  pursuing  a  lawful  business 
open  to  all  the  world. 

State  YB.  American  Cotton  Oil  Trust,  40  A.  8. 

18.  To  restrain  city  council  from  impeaching  city  officers. 
State  ex  rel.  Behan  tb.  Judges,  86  A.  1080. 

Or  to  restrain  the  exercise  of  any  legal  right. 
Darcantel  ts.  Slaughterhouse  Ck>.,  44  A.  633. 

14.  To  prevent  an  apprehended  nuisance  which  is  purely 
prospective,  and  danger  from  which  is  not  imminent. 

BeU  Y8.  Biggs  A  Bro.,  38  A.  fi56. 

15.  To  prevent  as  a  nuisance  operation  of  a  whiskey  distillery 
established  under  authority  from  the  city. 

Lewis  Ys.  Behan,  28  A.  180. 

16.  To  restrain  mayor  from  signing  an  ordinance. 
New  Orleans  Bleyated  B.  B.  Oo.  ys.  Mayor,  etc.,  89  A.  127. 

17.  To  compel  mayor  and  council  to  budget  plaintiff's  judg- 
ment and  provide  for  payment.     Remedy  by  mandamus. 

Barrett  ys.  Oity,  88  A.  542. 

18.  To  restrain    execution    pending    devolutive    appeal   on 
grounds  presented  by  the  appeal. 

O'Connor  ys.  Sheriff,  90  A.  441. 

19.  To  restrain  order  of  seizure  and  sale  when  grounds  al- 
leged coxdd  be  presented  on  appeal. 

Nanghton  ys.  DlnkgraYe,  26  A.  688;  ShreYei>ort  ys.  Flonmoy,  26  A.  709. 

20.  Where  remedy  of  complaining  party — i.  6.,  a  mortgagee, 
is  by  third  opposition. 

James  ys.  Breauz,  26  A.  246;  Smith  A  Co.  ys.  Hoey,  28  A.  96;  White  ys. 
Blanchard,  19  A.  62;  Bobinson  ys.  Haynes,  19  A.  182. 

31.  To  reduce  alleged  excessive  seizure. 

Heffner  ys.  Hesse,  29  A.  149. 

22.  To  restrain  city  from  collecting  license  from  plaintiff. 
City  YS.  Becker,  81  A.  646. 

Or  from  enforcing  police  ordinances  in  interest  of  order 
and  health. 

Hottinger  vs.  City,  42  A.  629. 

28.  To  restrain  sale  of  community  property  ordered  on  appli- 
eation  of  administrator  of  husband's  estate. 
Branson  ys.  Balch  et  als.,  19  A.  40. 
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24.  To  restrain  debtor  from  selling  his  property  when  Wfl  in- 
solvency is  purely  prospective. 

Barriere  vs.  Fiste,  9  A.  536 ;  United  State^^  vs.  Smith.  7  A.  189. 

25.  To  enforce  a  secondary  remedy  where  there  is  no  primary 
demand. 

state  ex  rel.  Johnson  vs.  City,  il  A.  71. 

(C)  Right  of  injunction  absolute, 

1.  In  specific  instances  recited  in  0.  P.  298  to  302  the  jndge 
can  not  refuse  injunction. 

Bcebe  vs.  Ouinault,  29  A.  795;  B.  R.  Co.  vs.  Judjfe,  36  A.  396;  Bank  vs. 
Webre,  44  A.  1081 ;  Belian  vs.  Judge.  32  A.  1276;  Slaughterhouse  Co.  vi. 
Larrieox,  80  A.  799;  State  ex  rel.  («aynor  vs.  Judge,  38  A.  924;  State 
ex  reL  Jacobs  vs.  Judge,  40  A.  206;  Sinnot  vs.  Bochereau,  34  A.  784; 
State  ex  reL  Murray  vs.  Judge,  36  A.  578. 

2.  But  under  O.  P.  808  judge  has  discretion  of  granting  or 
refusing  injunction  in  all  other  cases,  and  can  not  be  con- 
trolled by  mandamus. 

New  Orleans  vs.  Telegraph  Co.,  87  A.  673;  Polar  Star  Lodge  vs.  Jodge 
16  A  234;  State  ex  rel.  Savage  vs.  Jndge.  .S8  A.  916;  State  ex  rel 
Padrou  vs.'Judge  31  A.  794;  Tale  A  Co.  vs.  Judge,  41  A.  518. 

(D)  Mandamus  lies  to  coerce  granting  of  injunction  when  pUiinHff 
clearly  entitled  thereto. 

Gaynor  vs.  Judge,  38  A.  924;  Carre  vs.  Judgo,  43  A.  1133;  Jacobs  vs.  Judge. 
40  A.  206. 

(E)  Injunctions  against  executory  process. 

C.  1*.  739  and  740. 

1.  For  what  causes  injunction  will  lie: 

Fraud  and  payment. 

Comer  vs.  Zunts,  14  A.  874. 

2.  For  what  causes  it  will  not  lie : 

That  usurious   interest  paid  more  than  one  year  prior 
has  canceled  debt. 

Mullen  &  McGowen  vs.  Hart,  31  A.  677. 
8.  No  bond  necessary;    but  plaintiff  in  injunction  must  come 
strictly  within  the  terms  of  0.  P.  739  and  740.     He  is  not 
entitled  to  an  injunction  without  bond  when  he  merely  al- 
leges : 

(a)  That  obligation  was  null  ab  initio. 

Hodgsou  vs.  Kotli,  HM  A.  944. 

220 


Of  thb  OIUIIKA.RY  Pbocsbdinqs.  298 

(^/    -A^ti^  evidence  under  injnaction  proceedings  issued 
'^^^'^^ont  bond  is  restricted  to  one  of  the  causes  enumer- 
^d  in  C.  P.  7d9  and  740,  no  matter  how  many  grounds 
f^y  be  alleged. 

•K^ereus  y».  Uoatte,  81  A.  112;  Williamson  ys.  Richardson,  30  A, 
1U)>:  Lamorere  vs.  Sneoesslon  of  Cox,  iS2  A.  246. 

(^J     ^^nt  it  seems  that  executory  procesa  can  only  be  ar- 

^«*^5^rted  at  instance  of  debtor  by  alleging  one  of  the 

<^9i«u«a  set  foith  in  C.  P.  789. 

XJupre  vs.  Anderson,  4ft  A.  li:+4. 
(F)  njunct:m^^>9^  against  execution  of  Judgments;  what  court  may  issue, 

1.  U8iia.i    :mle: 

(^^      Only  court  issuing  execution  can  enjoin  it. 

^S^tevenson  ts.  Weber.  29  A.  lOc^,  375;  State  ex  rel.  Keiffer  BroA. 
Ts.  Judge,  84  A.  89;  Dafossat  vs.  Berens,  18  A.  339;  Donncll  vs. 
Parrott,  18  A.  253;  Brooks  vs.  Montgomery,  28  A.  450;  State  vs. 
Jadge,  16  A.  288. 

(^^     ^K^«rticularly  when  execution  is  levied  within  territorial 
^^^■^■cmits  of  court. 

^->fri«r  vs.  Dannoy,  7  N.  S.;  Spalding.  Bldwell  A  McDonough  vh. 
Rosewood,  2fi  A.  341. 

(^^     ^^^mat  administrator  illegally  controlling  execution  may 
^-^^    enjoined  in  another  court  from  so  acting. 

^■^»own  vs.  Brown,  30  A.  506. 

2.  B*^^I>tsion. 

'  * '     ^  :xecution  issuing  from  court  of  another  parish  may  be 

^^ioined  where  levied.    The  exception  is  ex  necessitate. 

'^^ftck  V!*.  Harrison,  34  A.  786;  Goleman  vs.  Brown,  16  A.  110;  Krieu 

T8.  Loftas,  3  B.  168;  Aronsteln  vs.  Weber,  20  A.  199;  21  A.  li« ;  19  A. 

206;  5  A.  648;  4  A.  84;  2  A.  323,  492. 

(1>>  But  not  before  actual  execution. 

Keifler  Broa.  V8»  Judge,  84  A.  89. 

(c)  And  defendant  residing  here  may  in  proper  case  be 
^i^ioined  from  proseeoting  a  salt  in  Mississippi. 
I'raeger  vs.  Mioaa  A  Co.,  36  A.  75. 

1^0  ifflj^^tion  against  Judgment  alknoed  when  the  sole  allegatioi^ 
*^'i    T^  °^w  evidence  has  been  discovered. 

^'      ti^umui  vs.  DePoret,  83  A.  883;  Campbell  vs.  Briggs,  3  R.  HO;  Bforrison 
f  i.  Crooks,  3  R.  273. 

fpat,  no  valid  seimre  was  made. 

4;Aiiouin  va.  D^Porel,  88  A.  388;  Deville  vs.  Hayes,  23  A.  Q50;  Caldor 
wood  v».  Prevosi,  9  U.  182. 
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3.  That  seizure  is  excessive ;  remedy  is  by  application  for  re- 
duction. 

0.  p.  662;  Lambert  vs.  Sentell,  88  A.  G94;  Powell  vs.  Hayee.ai  A.  7B9; 
Baissou  Ts.  Staats,  9  A.  236;  Barley  vs.  Tate,  10  R.  46;  Bargesays. 
6ordy,82A.1297. 

4.  That  mortgage  on  which  judgment  was  based  had  per- 
empted.    That  issue  is  rea  judicata, 

Hayes  ys.  O'Nell,  80  A.  1289. 

5.  That  judgment  was  signed  in  vacation.  Affidavit  not  show- 
ing that  there  was  no  consent. 

27  A  401;  23  A.  528;  26  A.  119;  bat  see  Hemandes  ys.  James,  28  A.  488; 
Rust  ys.  Faust*  16  A.  477;  21  A.  a06;  Green  ya.  Reacran,  82  A.  974. 

6.  That  judgment  is  for  more  than  is  due. 

Walker  ys.  Villavaso,  26  A.  45;  Stlnsoa  ys.  Hill,  21  A.  568. 

7.  That  claim  sued  on  had  been  settled. 

Greene  vs.  Johnson,  21  A.  465. 

8.  That  plaintiff  pleads  in  compensation  an  unliquidated  de- 
mand— e.  g.f  claim  for  damages. 

Pike  ys.  Wells,  24  A.  206. 

9.  That  plaintiff  has  privilege  on  property  seised;  remedy  is 
by  third  opposition. 

Wallls  ys.  Bonrg,  U  A.  104 ;  Van  Loan  ys.  Hefifiier,  m  A.  18U. 

10.  That  debt  had  been  paid  before  judgment. 
Benton  ys.  Roberts,  3  R.  226. 

11.  That  partial  payment  had  been  made. 
Barrow  ys.  Robiobanz,  15  A.  70. 

12.  That  property  seized  belongs  to  person  other  than  party 
enjoining.  \ 

Ohnrch  ys.  Sheriff,  88  A.  1461. 

18.  That  execution  was  premature,   when  it  appears   that 
delays  for  suspensive  appeal  were  waived. 

Sonle  A  Ward  ys.  Pollard,  14  A.  285;  Conner  ys.  Oopeland,  8  A.  4S2; 
Leggett  ys.  Potter,  9  A.  809. 

Or  when  delays  for  suspensive  appeal  had  expired. 

Dayton  ys.  Commercial  Bank,  6  R  20;  Morgan  ys.  Whiteside,  14 
K  280;  1 R.  497;  Leggitt  ys.  Potter,  9  A.  809;  Hatch  ys.  Bii«rlisli» 
12  R  186. 

(H)  No  Judgment  can  he  enjoined  on  grounds  which  might  have  been 
pleaded  in  defence, 

1.  Original  judgment  is  re«  jiuftcata. 

Porter  ys.  Morere,  80  A.  230;  Rudmau  ys.  Bockel,  28  A.  376;  Mataan  ys. 
Aooommodatlon  Bank,  26  A.  84 ;  Gallagher  ys.  Michel.  26  A.  41 ;  O'Con- 
nor ys.  Sheriff,  80  A.  441;  Benton  ts.  Roberts,  8  R  224. 
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9.  Bat  tMs  rule  does  not  apply : 

(a)  When  defendant  was  not  sui  juris. 

Medart  ys.  Fasnacht,  16  A.  621;  Bainer  ts.  Burbridge,  15  A.  628; 
Bowman  t8.  Eaafmap,  80  A.  1024. 

(b)  When  prospective  consideration  of  judgment  has 
failed. 

I>ayid8on  vs.  City,  H  A.  178;  82  A.  1348;  Dlokason  ts.  Bell,  18 
A.  349. 

(c)  Where  causes  of  nullity  of  judgment  arise  after  the 
judgment  is  rendered,  as  where  mother  given  custody 
of  child  subjects  it  to  evil  influences. 

Lemonnler  ts.  McEarly,  87  A.  1S4. 

(d)  When  conditions  justifying  a  homestead  no  longer 
exist,  judgment  may  be  declared  inoperative. 

Denis  TS.  Gayle,  40  A.  286. 

And  must  be   declared  inoperative  before  execution 
can  issue. 

CalTit  TS.  Williams,  80  A.  3*22;  Anderson  vs.  Duson,  35  A  917. 

(I)  Execution  of  Judgment  may  be  enjoined,  on  the  ground: 

1.  That  surety  on  injunction  bond  not  specifically  condemned 
with  plaintiif  . 

Franz  ts.  Waggaman.  28  A.  514. 

2.  That  judgment  obtiined  by  fraud. 

Klein  ts.  Coon,  10  A.  522. 

3.  That  property  seized  under  execution  belongs  to  plaintiff , 
bat  where  his  title  is  attacked  as  simulated  or  fraudulent, 
he  must  make  clear  proof. 

Gorcoraii  ts.  Sheriff,  19  A.  139. 

4«  That  property  seized  is  public  property. 

City  ot  Baton  Bonge  ts.  Bird,  21  A.  244;  Sheen  vs.  Stothart,  29  A.  680. 

5.  That  judgment  has  been  paid  and  extinguished  by  giving 
of  drafts. 

W<  olfoUc  TS.  Degelof,  DozriTe  ft  Co.,  24  A.  199. 

6.  That  consideration  of  judgment  recognizing  drainage  privi- 
1^^  has  failed. 

l>ftTidson  TS.  City,  34  A.  170. 

(Jj  I^junetUm  on  bond  is  sole  method  of  arresting  execution  ofjudg^ 

ime^mly  except  suapensive  appeal.  Rule  to  show  cause  will  not  arrest 

exeeniicn. 

^r fley  TS.  Woodman  ft  Bement,  19  A.  188, 210 ;  State  ts.  Jndge.  9  A.  302 ;  Stat« 
▼8.  Judge,  18  A.  110. 
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(K)  Acquiescence  in  judgment  destroys  rigM  to  enjoin  it. 
Savole  vs.  Thibortaux,  29  A.  61. 

(L)  Effect  of  injunction  cf  seizure : 

Seizure  is  not  released:  On  dissolution  of  injunction,  sale 
proceeds. 

Laiuorere  vs.  Sacoossion  of  Cox,  32  A.  2.50. 

(M)  Appeal  from  order  granting  injunction. 
No  appeal  lies  unless  Injury  be  irreparable. 

Fontelieu  V8.  Gates,  36  A.  S^;  DouUert  vs.  JudRC,  29  A.  869;  Beebe  vs. 
Guinault.t^  A.  7%. 

(N)  Test  of  appellate  jurisdiction. 

1.  When  writ  is  obtained  by  judgment  debtor  whose  property 
is  seized,  amount  of  judgment  is  the  test. 

Holland  vs.  Beaachamp,  12  A.  784;  Smith  vs.  Ins.  Co.,  83  A.  1071;  Fran- 
cisco vs.  Gauthier,  86  A.  893;  Bndorn  vs.  Ludeling,  84  A.  1024;  Bni- 
neau  vs.  Haaghton,  16  A.  47. 

2.  When  writ  is  obtained  by  third  person,  alleging  that  his 
property  is  seized  to  satisfy  debt  of  another,  value  of  the 
property  is  the  test. 

Testart  vs.  Belot,  33  A.  603;  Rhodes  vs.  Black,  84  A.  406;  Munday  v^ 
Lyons,  36  A.  990. 

299.  Injunction  Against  Persons  not  Parties  to  a  Suit 
— The  injunction  may  be  directed  agaipjst  third^^^gersons 
not  parties  to  a  suit,  in  the  cases  enumerated  in  the  fol- 
lowing articles. 

300.  Injunction  Claiming  Preference  Over  Seizing 
Creditor — The  sheriff  may  be  enjoined  from  paying  to 
the  plaintiff  the  proceeds  of  the  property  seized,  if  a  third 
person  oppose  such  payment,  alleging  that  he  is  entitled 
10  be  paid  out  of  such  proceeds  in  preference  to  the  plain- 
tiff, having  a  previous  hypothecation  or  privilege,  or  any 
other  right  by  which  he  claims  to  be  paid  in  preference  to 
the  plaintiff. 

C.  p.  401. 

301.  Injunction  and  Settlement  in  Concurso — The 
sheriff  may  be  enjoined  from  paying  the  claim  of  the  plain- 
tiff out  of  the  proceeds  of  the  sale  of  the  property  seized,  if 
a  third  person  oppose  such  payment,  alleging  that  the  de- 
fendant  had  no  other  property  to  pay  his  debts,  except 
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that  which  had  been  seized,  and  pray  that  the  proceeds  of 
the  sale  may  be  brought  into  court,  to  be  distributed  among 
all  the  creditors  of  the  defendant,  according  to  the  order 
of  their  respective  privilege  or  hypothecation. 

C.  p.  401,  «2.  722. 

.  Third  appontion. 

Remedy  of   third  person    claiming  priority   over  judgment 
creditor  is  by  a  third  opposition. 

Denenniourg  ▼«.  Didion,  7  A  344;  Dolardvs.  Rayhf,  3(>  A.  136;  Smith 
TH.  Hts  CreditorB,  21  A.  244;  Yoiing  V8.  Municipality  No.  1, 5  A.  736; 
Turner  vs.  Parker,  10  R.  164 ;  lArthet  vs.  HoKan,  1  A.  330. 

302.  Injunction  Against  Disposal  of  Property  Pendente 
Lite — If  one  be  in  possession  of  property,  of  whatever  nature 
it  may  be,  whether  the  same  was  placed  in  his  hands  as  a 
deposit  or  othei*wise,  and  a  third  person  claims  the  owner- 
ship of  such  properly  by  a  suit,  such  third  person  may 
obtain  an  injunction  directed  against  the  possessor  of  such 
property,  prohibiting  him  from  disposing  of  the  same  until 
the  lurther  order  of  the  court. 

303.  Injunction  to  Preserve  Property  or  Prevent  Waste 
-'  or  Other  Injurious  Act — Besides  the  cases  above  men- 
tioned, courts  of  justice  may  grant  injunctions  in  all  other 
cases  when  it  is  necessary  to  preserve  the  property  in  dis- 
pute during  the  pendency  of  the  action,  and  to  prevent 
one  of  tht  parties,  during  the  continuance  of  the  suit,  from 
dilapidating  the  same,  or  from  doing  some  other  act  in- 
jurious to  the  other  party. 

Against  Seizure  for  Price,  while  Title  to  Thing  Sold  in 
Dispute — In  addition  to  the  cases  mentioned  above,  the 
judge  may  grant  an  injunction,  on  the  application  of  any 
purchaser  whose  property  is  seized  for  the  payment  of  the 
price  of  a  thing  sold  to  him,  whenever  a  suit  has  been  in- 
stituted against  him  for  the  said  propert}-. 

Claiming  injonction  under  this  article,  plpJntiff  mu^^  show 
either  that  he  has  a  right  of  property  in  the  thing,  or  that 
the  act,  if  done,  would  give  him  right  to  damages. 

Me  Adam  vs.  Raincy,  33  A.  108. 
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304.  Petition — Affidavit — Bond — Surety — Liability 
In  order  to  obtain  an  injunction,  the  party  appljring  for 
the  same  must  prc^senLa  petijJQii  to  that  effect  to  a  compe- 
tent judge,  ^taringj  undg^  o^th^  the  facts  which,  according 
to  his  belief,  render  an  injunction  necessary,  annexing  to 
his  petition  big,Jt^blig:ation_in_favor  of  the  defendant,  for 
such  sum  as  the  court  may  determine,  after  tiaving  ex- 
amined what  injury  the  defendant  may  sustain  from  such 
injunction,  with  the  surety  of  one  good  and  solvent  per- 
son residing  within  the  jurisdiction  of  the  court,  to  secure 
the  payment  of  such  damages  as  may  have  been  sus- 
tained by  the  defendant,  in  case  it  should  be  decided  that 
the  injunction  had  been  wrongfully  obtained.  And  on 
the  trial  of  the  injunction,  the  surety  on  the  bond  shall 
be  considered  as  a  party  plaintiff  in  the  suit;  and  in  case 
the  injunction  be  dissolved,  the  court,  in  the  same  judg- 
ment, shall  condemn  the  plaintiff  and  surety,  (although 
that  plaintiff  be  a  third  person  enjoining  the  execution  of 
a  judgment  between  other  parties,)  joindy  and  severallyj 
Jo_pay  to  the  defendant  interest  ajt^the  rate  of  pip[ht  per  ognt. 
per^nnum  on  the  amount  of  the  judgment^  an^^not  more 
than  t:^enty  per  cent,  as  damages,  unlesss  daipages  tpa 
greater  amount  be  proved ;  and  the  sureties  in  such  cases 
shall  not  be  allowed  to  avail  themselves  of  the  plea  of 
discussion. 

B.  S.  1746,  etc.,  96,  463, 176»,  1754, 1759,  2854,  8715,  8734, 8715;  a  P.  S17,  107, 3»7. 
789,740;  0.  C.  8051. 

(A)  Requisites  for  obtaining  if^noHon.     Afjidavit. 

1.  It  muBt  be  direct,  positive  and  uncondition&l. 

Herbert  ts.  J0I7, 5  L.  62;  Elder  re.  Olty,  81  A.  008;  Sebool's  Heirs  Tt. 


Behrens,  6 L.  83;  Oanal  Bank  ts.  Oarrlel,  8  A.  236;  Tenrj ts.  i 

17  A.  806;  Judson  ts.  Oonnelly,  8  A.  466;  Jewell  tb.  Jewell,  1  R.  Mtfti 

Poatz  T8.  Bistes,  16  A.  263. 

2.  It  IB  prima  facie  true  and  has  evidentiary  value ;  but  is  noi 

conclusive. 

CYescent  City  Slaaght«rbou8e  Co.  vs.  Butchers'  Union,  88  A.  930;  Crei* 
cent  City  i^ilanghterhonse  Co.  vs.  Police  Jury,  82  A.  1192. 
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3.  It  may  be  taken  by  agent. 

Williams  ts.  Douglas,  21  A.  468;  O.  P.  Art.  217. 

4.  It  is  sniBcient  if  it  state  <^that  the  facts  and  allegations  of 
petition  are  trae." 

Lewis  TS.  Winftton,  Morrison  A  Ck>.,  3S  A.  707;  Klein  ys.  Coon,  10  A. 
522;  LlTlngston  ys.  Dickson,  1  A.  828;  Stanbrough  vs.  Scott,  1  R.  48. 

6.  Signature  of  judge  to  affidavit  may  be  omitted  when  order 
refers  to  affidavit  and  U  signed  by  the  judge. 

Lewis  A  Gist  ys.  Daniels,  23  A.  171;  Knglish  vs.  Wall,  12  R.  182. 

6.  Supplemental  petition  urging  additional  grounds  for  in- 
junction must  be  sworn  to. 

Richardson  ts.  Dinkgrave,  26  A.  631 :  Maillot  ys.  Martin,  15  A.  40. 

(B)  AU  patties  to  injunction  must  make  oath  and  give  bond. 
Chamblist  ys.  Miller,  15  A.  713. 

But  failure  of  one  party  to  give  bond  will  not  affect  the  rights 
of  a  co-plaintiff  who  complies  with  all  legal  requisites, 
state  ex  reL  Violett  vs.  Judge,  46  A.  78. 

(C)  Bond. 

Who  are  exempt  from  giving  bond. 

(a)  City  of  New  Orleans. 

R.  R.Co.ys.City,80  A.  971;  Wells  vs.  City  of  N*»w  Orleans, 20  A.  SOO. 

(b)  Plaintiff  enjoining  under  C.  P.  789  and  740. 

Hodgson  vs.  Roth,  33  A.  014. 

(D)  Signing  of  bond  by  agent. 

1.  Agent  must  clearly  have  authority. 

Walden  ys.  Peters,  1  R.  467. 

2.  And  agent  can  execute  only  when  principal  is  absent. 

Rank  of  Lonislana  ys.  Wilson,  19  A.  8;  Goodin  A  Ilu!>baJiU  vs.  Allen,  12 
A.  i48;  Maraist  ys.  Sheriff,  44  A.  864. 

(E)  Amount  Of  bond. 

1.  Is  fixed  by  the  lower  judge  in  his  discretion. 

Rell  ys.  RIgga  A  Rro.,  87  A.  818 ;  Green  ys.  Hney,  23  A.  704. 

2.  May  be  increased  by  him  on  rule. 

Id. 
8.  May  be  in  blank. 

MmaoD,  y».  Fuller,  f^  A.  68. 

4.  May  be  conatmed  by  reference  to  petition  and  affidavit* 

R.  B.  Oo.  ys.  Rarksdale,  16  A.  466 
6.  Amount  of  bond  when  injunction  issued  by  clerk. 

9m  AefS  106  of  1880,  48  of  1882. 
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(F)  Whose  favor, 

1.  Bond  most  be  in  favor  of  defendant 

2.  But  when  erroneously  in  favor  of  sherifiF  principjU  and 
surety  are  still  bound. 

R.  B.  Ck>.  V8.  Barksdale,  15  A.  465;  Biggs  vs.  D'AquIn,  13  A.  21. 

(G)  Conditions  of  bond. 

Bond  conditioned  that  plaintiff  and  surety  shall  pay  sacli  dam- 
ages as  defendant  may  sustain  in  case  it  should  be  decided 
that  injunction  was  wrongfully  obtained. 

Carroll  ts.  Readhelmer,  85  A.  874. 
(H)  When  condition  of  bond  not  violated: 

1.  When  injunction  maintained  even  in  part. 

Raiford  vs.  Tbora,  16  A.  81 ;  Carroll  vs  Readbeimer,  35  A.  874 ;  Offnt  Ta. 
Duson,  35  A.  987. 

2.  When  injunction  dissolved  for  purely  technical  informali- 
ties. 

Davis  vs.  Millaudou,  14  A.  808. 

3.  When  injunction  was  justified  at  time  of  issue,  but  changed 
condition  of  things  justifies  dissolution. 

15  A.  81;  Carroll  vs.  Beadheliner,  35  A.  374;  Slaughterhouse  Co.  v» 
Howell,  37  A.  280;  19  A.  78. 

(I)  Suit  on  the  bond: 

1.  When  necessary. 

(a)  When  no  money  judgment  is  enjoined. 

Crescent  City  Live  Stock  Landing  and  Slaughterhouse  Go.  ts. 
Larrieux,  30  A.  740;  Sheen  vs.  Stothart,  29  A.  630;  WilUa  vs. 
Klain,  28  A.  859;  Soott  A  WilUuuis  vs.  Sheriff,  30  A.  580. 

(b)  Such  as  executory  process. 

Rloard  vs.  Harrirtoii,  19  A   181. 

(c)  Also  in  cases  of  sequestration,  no  law  allowing^  damages 
on  dissolution. 

Morgan  vs.  Driggs,  17  L.  176;  Nuzum  vs.  Gore,  24  A.  208;  Knox 
vs.  Thompson,  12  A.  116. 

2.  No  formal  assignment  of  bond  necessary  and  action  mav 
be  by  sheriff  or  defendants. 

H.  K.  Co.  vs.  Barksdale,  15  A.  465. 

S.  Surety  bound  by  allegations  of  petition,  affidavit,  etc. 

Creen  vs.  Uuey,  23  A.  704 ;  B,  E.  Co.  vs.  Barksdale,  15  A.  465. 

4.  Amount  of  bond  may,  perhaps,  be  blank. 

Mason  vs.  Fuller,  12  A.  68. 

o.  Federal  injunction  bond  may  be  sued  on  in  State  court. 

Aiken  vs.  Leathers,  H7  A.  482;  Ai kon  vs.  Leathers,  40  A.  23. 
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(J )  InjunctUm  of  money  judgment : 

1.  Dafnages  allowed  on  dissolution. 

When  execution  on  specific  property  is  enjoined  and  injunc- 
tion dissolved. 

Bette  T8.  Monqui.  15  A.  52. 

^    Amount  of  damages  allowed. 

{a)  Twenty  per  cent,  statutory  damages  and  10  per  cent,  in- 
terest and  without  formal  proof. 

Meaux  vs.  PIttman,  35  A.  360;  Ralford  vs.  Wood.  14  A.  116;  MilU  vs. 
Jones,  9  A.  11;  Pendleton  vs.  Eatpn  A,  Barstow,  23  A.  485;  Brown 
vs.  I^mbeth,  3  A.  822. 

(h)  When  debt  itself  bears  8  per  cent,  interest  only  12  per 
cent,  can  be  added. 

Lallande  vs.  Ingram,  19  A.  368;  Raiford  vs.  Wood,  14  A.  116;  Campbell 
V9.01!ver,  15A.  188. 

(c)  Damages    calculated   on  amount   of  judgment  enjoined, 

not  on  whole  judgment  when  part  only  enjoined. 
Perry  vs.  Kearney,  14  A.  401 ;  Pendleton  vs.  Eaton  A  Barstow,  28  A.  4H5; 
Calderwood  vs.  Trent,  9  R.  227;  Stewart  vs.  Robinson,  24  A.  182. 

(d)  Special  damages  when  alleged  and  proved. 

Walker  vs.  Vlllavaso,  23  A.  799;  Mason  vs.  Poulaller,  10  A.  418. 

But  only  actual  damages  are  recoverable  in  absence  of 
malice. 

Riggs  A  Bro.  vs.  Bell,  42  A.  666. 

(e)  Statutory  damages  will  not  be  allowed  where  special 
damages  are  allowed. 

WiUiama  vs.  Close,  14  A.  746. 

(f)  Statutory  damages  allowed  on  dissolution  of  injunction 
against  collection  of  licenses  or  taxes ;  but  not  where  rule 

nigi  issued. 

Act  96  of  W77,  Sec.  55,  p.  147. 

(K)  For  whose  benefit  damcMgea  allowed,  ^ 

When  sale  of  soccession  property  is  enjoined,  creditors  of 
succession  can  not  ask  allowance  of  statutory  damages  on 
basis  of  their  claim.     Damages  go  to  succession. 

Wells  vs.  Wells,  25  A.  194. 

f^L)    When  no  damages  are  allowed. 

I.  When  writ  not  palpably  misused,  as  when  point  raised  waa 
UDsettled  by  jurisprudence. 

Wiiiiamson  vs.  Richardson,  30  A.  1163. 
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2.  When  conditions  of  bond  are  not  violated  and  when  writ, 

though  dissolved,  rightfuUy  issaedi 
See  Carroll  vs.  Readheimer,  35  A.  374. 

3.  When  writ  is  issued  by  a  tutor. 

Gregg  VB.  Eastin,  80  A.  1180. 

4.  When  writ  is  maintained  even  in  part. 

Pointer  vs.  Roth,  19  A.  78;  Chappins  vs.  Preston,  38  A.  7»;  bat  see 
Mlohel  vs.  Meyer,  27  A.  178,  where  damages  are  allowed  on  propor- 
tion of  Mrrit  dissolved ;  1ft  A.  70. 

>!M)  Surety  is  party  to  suitj  only  when  money  judgment  i8  enjoined: 

1.  Need  not  be  cited  on  appeal;  appeal  by  motion,  or  where 
no  judgment  was  asked  against  surety. 

Tllton  vs.  VIgnes,  33  A.  240;  Matta  vs.  Gayle,  10  A.  347;  LavedauTs. 
Trincliard,  35  A.  540. 

2.  But  this  rule  applies  only  where  injunction  is  dissolved. 
When  injunction  maintained  surety  must  be  cited. 

Avegno  vs.  Johnson,  22  A.  400;  llattalora  vs.  Erath,  28  A.  318;  Richard- 
son vs.  Piseros,  26  A.  551 ;  Lane  vs.  Roselius,  23  A.  289. 

3.  Surety  on  injunction  bond  can  not  be  surety  on  appeal 
bond. 

Baner  vs.  Lochte,  SO  A.  685;  Bowman  vs.  Kaufman,  30  A.  1023;  Domas 
vs.  Mary,  29  A.  808. 

Aliter  as  to  surety  on  attachment  bond. 
French  vs.  Davidson,  82  A.  718. 

4.  When  other  than  money  judgment  is  enjoined,  surety  must 
be  proceeded  against  on  the  bond,  not  on  rule  to  dissolve 
injunction. 

King  vs.  Labranche,  36  A.  809;  Scott  &  Williams  vs.  Sheriff,  30  A.  5N); 
Griffin  v».  Scott,  1 R.  148;  Glllaspie  vs.  Scott,  32  A.  767. 

^.  As  injunctions : 

(a)  Restraining  collection  of  license. 
King  vs.  Labranche,  35  A.  305. 

(b)  Restraining  destruction  of  fences,  etc. 

Sheen  vs.  Stothard,  89  A.  630. 

(o)  Restraining  performance  of  acts  injurious  to  plaintiff. 
CroHcent  City  Live  Stock  Landing  and  SlaughterhoiMe  Go.  ▼*. 
Larrieuz,  80  A.  74L 

(d)  Restraining  sale  of  property  under  order  of  court. 

Boyer  vs.  Joffrion,  40.  A.  Ji58;  Willis  vs.  Elam,  28  A.  858. 
*     (e)  Restraining  putting  an  adjudicatee  in  ^saession  of 
property  claimed  by  third  person  as  owner. 
Verges  vs.  Gonzales,  33  A.  416. 

(f)  Restraining  disposition  of  property  pending  suit. 
Green  vs.  Rf  ajfan,  32  A.  976. 
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fg)  Restandning  order  of  seizure  and    sale    (executory 
process). 

Meanz  ts.  Pittman,  36  A.  361;  Burgess  vs.  Gordy,  82  A.  1396; 
Thompson  vs.  Lemelle,  33  A.  962 ;  Hodgson  vs.  Both,  88  A.  Ml ; 
Dejean  vs.  Hebert,  81  A.  729;  Oane  vs.  Hawthorn,  88  A.  954;  Gil- 
laspie  TS.  Scott,  82  A.  767;  Ohuroh  vs.  Sheriff,  38  A.  1463 ;  but  see 
Witkowski  vs.  Selby,  15  A.  328. 

(h)  Restraining  execution  of  judgment  decreeing  owner- 
ship of  property. 

Morris  vs.  Blenvenu,  80  A.  879. 

(ij  Restraining  debtor  from  settling  with  prior  mort- 
gagee, whose  mortgage  is  attacked  as  simulated. 
ITMeza  vs.  Generes.  22  A.  286. 

/Yj  Rights  of  surety  as  party  to  suit, 

L  He  is  entitled  to  notice  of  judgment  by  default. 
Tenses  TS.  Gtonzales,  38  A.  410. 

2.  He  must  be  cited  on  appeal  when  his  interests  are  affected. 

Bethancourt  vs.  Stephens,  19  A.  291 ;  Gibson  vs.  Selby,  8  A.  3is. 

Bat  not  otherwise. 

Ttlton  vs.  Yigrnes,  33  A.  240. 

3.  He  is  embraced  in  an  appeal  on  motion. 

Mitotaell  vs.  Lay,  4  A.  414;  Malta  vs.  Gayle,  10  A.  847. 

4.  He  must  be  specifically  condemned  on  dissolution  of  in- 
junction, else  he  may  enjoin  execution  against  him. 

Franx  vs.  Waggaman,  28  A.  614. 

0)  LifUnlUies  of  surety  as  party  to  suit. 

1.  He  iB  deprived  of  plea  of  discussion,  and  is  liable  in  solido. 

Denton  vs.  Irwin,  6  A.  21 ;  Perry  vs.  Kearney,  14  A.  401. 

2.  He  must  be  condemned  on  rule  as  well  as  on  merits. 

Betts  vs.  Monqni,  10  A.  418;  Friedman  vs.  Adler  A  Levy.  36  A.  384. 

3.  He  iB  not  entitled  to  special  notice  of  dissolution. 

Friedman  vs.  Adler  A  Levy,  86  A.  884. 

4.  He  is  condemned  by  judgment  against  principal  alone. 

If  ftson  vs.  Ponlalier,  10  A.  418. 

5.  He  may  be  sued  with  Tvincipal. 

Parbam  vs.  Cobb,  7  A.  157;  Block  vs.  Meyers,  85  A.  230. 

\P)  Damage  allowed  in  suit  on  injunction  bond, 

I,  Only  specially  alleged  and  speciaUy  proved  damages  are 
allowed.  Ten  per  cent,  interest  and  twenty  per  cent,  spe  • 
cial  damages  not  recoverable  where  injunction  was  against 
writ  of  seizure  and  sale. 

Me&ax  vs.  Pittman,  35  A.  361 ;  Williams  vs.  Close,  14  A.  746. 
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2.  Elements  of  damages: 

(a)  Counsel  fee^  for  dissolving  injunction. 

Williams  vs.  Close,  14  A.  746;  Aiken  ts.  Leathers^S?  A.  482  ;  Wtait^ 
vs.  (iivens,  29  A.  571. 

Though  not  actually  paid. 

Meiuix  vs.  Pittiiian,  85  A.  862;  McRae  vs.  Brown,  13  ▲.  181: 
Jirown  vs.Laiubotli,  2  A.  822;  Hereford  vs.  Babin,  14  A.  SB. 

(h)  But  counsel  fees  not  connected  with  services  for  dis- 
solving are  not  recoverable. 

Caiiipbell  vs.  Short,  35  A.  466 ;  Anderson  vs.  Duson,  35  A.  918  ;  Aiken 
vs.  Leathers,  40  A,  23. 

(c)  Damages  resulting  from  main  suit,  not  from  injanction 
process,  are  not  allowed. 

Leiiionnler  vs.  MfC^arley,  41  A.  411 ;  87  A.  132;  34  A.  844. 

(QJ  Damages  recoverable  though  no  band  given. 

Aiken  vs.  Leathers,  40  A.  26;  Florance  vs.  Nixon,  8  L.  291. 

(R)  Disaoluiion  prima  facie  evidence  of  injury  or  damage. 

Conery  vs.  Coons. :«  A.  374 ;  Plorance  vs.  Nixon,  3  L.  292 ;  Canal  and  Xaviini 
tion  Co.  vs.  Touehe  A  Hollander,  .H8  A.  3«*;  Barriniore  vs.  McFeely,  32  A. 
1179;  Lemonnier  vs.  MeCarley,  41  A.  411. 

(S)  Damages  for  violation  of  injunction. 

Plaintiff  may  recover  all  damages  sustained  thereby. 

Levy  vs.  Waterworks  Co.,  38  A.  29. 

305.  Service  of  Injunction — The  clerk  of  the  court  which 
granted  the  injunction  shall  deliver  as  many  copies  of  the 
petition  and  of  the  injunction  as  there  are  parties  against 
whom  the  same  is  directed,  and  the  mode  of  service  shall 
be  the  same  as  in  ordinary  suits. 

Want  of  citation  hot  waived : 

By  appearance  to  except  to  same  or  by  answer  under  reserva- 
tion of  benefit  of  exception. 

UarkiHss  vs.  Hyde,  98  V.  8.  476;  set*  also  10  A.  834,  29  A.  862. 

306.  Service  of  Writ  on  Notaries,  where  Injunction  is 
Against  Disposal  of  Property — When  an  injunction  has 
been  obtained  to  prevent  one  from  disposing  of  a  thing 
in  dispute,  or  a  husband  from  selling  the  property  belong- 
ing to  the  community,  or  his  own  property  subject   to   the 
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privilege  of  his  wife,  such  injunction  must  be  served,  not 
only  on  the  defendant,  but  also  on  public  notaries  or 
other  public  officers  peri'orming  notarial  functions,  if  the 
plaintiff  require  it. 

i^       307.  Dissolution  of  Injunction  by  Bonding — Whenever  ^i?  (t '  7  ^  /"' 
the  act  prohibited  by  the  injunction  is  not  such  as  may  work 
an   irreparable   injury  to  the  plaintiff,  the  court  may  in  /  ^       '  /  ^ 
their  discretion  dissolve  the  same;  provided  the  defendant  /  /  ^  •  ^  /  * 
execute   his^bligation  in_Jayor_ofjhe  plaintiff,  with  the         .    oi^  1^  ? 
surety  of  one  good  and  solvent  person  residing  within  the 
jurisdiction  of  the  court,  for  such  sum  as  the  court  may 
determine,  according  to  the  nature  of  the  case,  as  security 
that  he   will  deliver  the  property  in  dispute  in  the  same 
stale  in  which  it  was  at  the  moment  of  issuing  the  injunc- 
tion,   and   that   he   will   pay   besides  to  the   plaintiff  all 
damages  he  may  have  sustained  by  this  act,  if  a  definitive 
judgment  be  rendered  against  him  in  the  suit  pending. 

r.  p.  304,4:4.5W. 

(A)  Dissolution  of  injunction : 

1 .  Dissolution  on  motion — causes. 

(a)  Insufficient  security. 

Belts  vs.  Moiiqui,  16  A.  62. 

(b)  Falsity  of  allegations  of  petition;  but  motion   must 
in  this  case  be  referred  to  merits. 

Williams  T9.  Douglas,'  21  A.  468. 

(e)  That  no  affidavit  was  really  taken — ^though  officer  so 
certify. 

Barrow  vs.  Richardson,  23  A.  203. 

2.  Service  of  rule.     Proper  service  necessary. 

Marin  ts.  Thiery,  29  A.  362. 

8.  Motion  to  dissolve  will  not  prevail : 

( a)  Where  another  injunction  would  at  once  issue. 
IMtpr^  vs.  Swafford,  26  A.  222;  Ward  rs.  Douglas,  22  A.  4%.i. 

(bj  In  such  cases  on  appeal,  the  cause  is  remanded. 

Citizens  Bank  ys.  Crooks  A  Maristany,  2i  A.  324;  Lowis  A  Gist 
T8.  Daniels,  23  A.  171. 
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(o)  Where  grounds  are  not  sufficient.     No  causes   for 
dissolution  not  alleged  can  be  proved. 

Stookett  Tft.  Johnson,  22  A.  89;  3  L.  3M;  a  A.  488. 

4.  Summary  trial  of  motion. 

Richardson  ys.  Dinkgrave,  26  A.  651;  Williamson  rs.  Biohardson.  3" 
A.  1164;  GiUaspie  vs.  Scott,  82  A.  769. 

5.  No  jury  allowed  : 

Dabbs  T8.  Heinpken,  3  R.  in. 

6.  Ordinarily  allegations  of  petition  taken  for  true. 

Waterworks  Go.  ts.  Oser,  86  A.  918:  Rawling^  vs.  Rowie,  33  A.  574; 
Ferrlere  ts.  Schreiber,  16  A.  7;  Jenkins  vs.  Pulton,  9  R  200. 

Aliter  where  motion  based  on  denial  of  the  facts. 

Richardson  vs.  Dinkg^rave,  26  A.  651 ;  State  vs.  Rooth,  38  A.  726. 

7.  When  motion  may  be  made : 

(a)  Motion  may  be  filed  after  issue  joined. 

itutmanvs.  Forshay,  21  A.  165. 

(b)  Aliter  as  to  attachment. 

Perry  vs.  Meyers,  1  A.  373. 

^.  Partial  dissolution  and  partial  perpetuation. 

Ottnt  vs.  Dnson,  85  A.  987;  Harang  vs.  Blanc,  34  A.  6J7;  Peary   vs. 
Kearney,  14  A.  401 ;  Osborn  vs.  Osbom,  23  A.  496. 

f  fi    Amendment  of  petition  af*er  motion  to  dissolve : 

<  1.  No  amendment  is  permitted  to  cure  radical  defect3. 
Rhodes  vs.  Union  Bank.  7  R.  68;  Judson  vs.  CouaoUy,  3  A.  466. 

2.  Nor  in  any  event  where  not  sworn  to. 

(^aiderwood  vs.  Trent,  9  U.  '227 

('  r  I  .1  ppeal  from  j it dgment  of  dissolti  lion  : 

Appeal  from  order  dissolving  allowed  and  when  suspensive, 
injunction  continues  in  force. 

state  ex  rel.  Beban  vs.  JudKe,  32  \.  1277;  State  of  Tiouisiana  vs.  Judge, 
19  L.  172;  City  Bank  vs.  Walden.  2  R.  18L 

But  no  appeal  lies  where  dissolution  on  bond  works  no 
irreparable  injury. 

Jure  vs.  Municipality,  2  .V.  321;  Oobb  vs.  Parhaui,  4  A.  147;  Stet- 
Hou  vs.  Municipality,  12  R.  488;  7  N.  S.  54,  457. 

fD)    Test  of  appealable  amount  : 

In  seizures  the  test  is  value  of  property  where  injunction  is 
by  third  person  claiming  ownership ;  but  the  amount  of  the 
judgment  controls  when  defendant  enjoins. 

Gayarre  vs.  Hays,  21  A.  807. 
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(E)  Dis9oluHon  on  bond: 

1.  Is  a  matter  of  discretioiiy  not  enforceable  by  mandamus. 

Roth  vs.  Judge,  88  A.  49;  State  ex  reL  Lottery  Go.  ts.  Judge,  28  A.  768 ; 
Slaughterhouse  Oo.  T8.  Polioe  Jury,  82  A.  1192 ;  Slaughterhouse  Co. 
TS.  Batchers'  Union,  88  A.  981;  Oammlnge  vs.  Judge.  29  A.  860;  Yale 
ct  aL  T8.  Judge.  41  A.  818;  R.  R.  Oo.  Ts.  Judge,  86  A.  896. 

2.  When  aUowed: 

(a)  When  administrator  is  enjoined  from  discharging  his 
dnties. 

Anderson  vs.  Smith,  26  A.  649. 

But  not  in  all  cases. 

See  Brown  vs.  Brown,  80  A.  506. 
fb)  When  city  is  enjoined  from  keeping  open  a  drainage 
canal. 

H.  R.  Co.  vj».  nty,  30  A.  970. 

(c)  When  telephone  company  is  enjoined  from  erecting 
poles  in  front  of  plaintiff's  residence. 

Irwin  TS.  Telephone  Oo.  86  A.  772. 

(d)  Wher3  damages  are  claimed  and  bond  covers  same. 
Osgood  vs.  Black,  88  A.  498;  liCTine  ts.  Michel.  34  A.  1 182. 

(e)  When  injunction  is  so  vague  and  indefinite  that  its 
extent  is  uncertain. 

ATery  ts.  OnlUon,  10  A.  127 :  MoRae  ts.  Brown,  12  A.  181. 

(f)  When  injury  is  reparable  by  money  compensation. 
Slaughterhouse   Oo.   vs.    Police   Jury,  82  A.   1192;  Lattler  vs. 

Abney,  43  A.  1017;  Levine  vs.  Michel,  34  A.  1181;  38  A.  493;  State 
ex  rel.  8ignr  vs.  Judge,  37  A.  111. 

3.  When  not  allowed.     When  injury  would  be  irreparable, 
9 — 

(a)  When  bonding  would  change  possession  of  real  estate. 
SIgnr  TS.  Judge,  83  A.  188;  Marion  ts.  Johnson,  22  A.  612;  Torres 
TS.  Falgoost,  88  A.  660. 

(h)  When  party  would  be  driven  to  another  suit  to  vin- 
dicate his  rights. 

Puokette  ts.  Hicks,  39  A.  901;  White  ts.  Casanave,  14  A.  67; 
Bodicker  vs.  Bast,  24  A.  154 ;  State  ts.  Judge,  I'i  A.  466 ;  State  ex 
reL  R.  R.  Oo.  TS.  Judge,  28  A.  51. 

(c)  Where  order  of  seizure  and  sale  is  enjoined. 
Insurance  Oa  vs.  Ben  it,  29  A.  297. 

(d)  When  city  enjoins  license  debtor  from  carrying  on  his 
business. 

City  vs.  Becker,  81  A.  645. 
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(e)  When  defendant  caxries  on  a  business  which  endan- 
gers health  and  comfort. 

State  e.v  rel.  Violett  vs.  Judge,  46  A.  78;  Blanc  vs.  Murray,  36  A. 
J67;  State  ex  rel.  Druillet  vs.  Judge,  29  A.  870. 

(F)  Hide  to  dissolve  on  bond: 

1,  Enjoining  plaintiff  must  have  notice. 

JJaldwiii  vs.  Bellocq,  35  A.  982;  .Marin  vs.  TUiery,  29  A.  ^02;  Pike  vs. 
Uiitei*,  34  A.  3l»l. 

2.  Merits  not  trenched  upon. 

Waterworks  Go.  vs.  Oser,  36  A.  918. 

(G)  Amount  of  bond: 

Should  be  ample  to  cover  all  possible  injuries. 

Krown  vs.  i;rown.  3)  A.  50f);  Baldwin  V8.  Boilocii,  35  A.  983. 

fi/j   ICrcmption  from  giving  bond: 

1.  City  of  New  Orleans  exempt. 

K.  U.  Co.  vs.  (Mty,  30  A.  970. 

But  city  officers  must  furnish  bond. 

Uoey  &  O'Connor  vs.  Brown,  29  A.  53 ;  George  vs.  Mount,  21  A.  177. 

2.  State  exempt,  but  a  levee  board  have  no  authority  to  act 
for  the  State. 

(Pastel  vs.  MeGenty,  20  A.  431. 

(1}  Aliped  from  orde^r  dissolving  on  bond: 

1,  Appeal  allowed  when,  from  allegations  of  petition,  injury 
Is  irreparable. 

Delacroix  vh.  Villere,  U  A.  3:t;  White  vs.  (/asauave,  14  A.  57;  Lottery 
Co.  vs.  JndKe,23  A.  7tJ6;  Simon  v,s.  Walker,  26  A.  604;  Insurance  Oo. 
vs.  Benit.  29  A.  297;  Leviuo  vs.  Miehel,  34  A.  1181;  30  A.  970;  Puckette 
vs.  Hicks,  3!i  A.  iM)l ;  Torres  vs.  Falgoust,  33  A.  560;  State  ex  reLSig^ur 
vs.  Judgo,  33  A.  133;  Marion  vs.  Johnson,  22  A.  512;  Waterworks  Co. 
vs.  User,  36  A.  918. 

2,  And.mandamus  lies  to  enforce  right  to  appeal. 

Gravols  vs.  Judge,  33  A.  760. 

3,  And  prohibition  4;o  prevent  lower  court  from  in  any  man- 
ner violating  original  injunction. 

Id. 

fj}  No  appeal : 

When  injury  not  irreparable  and  sufficient  bond  given. 

Osgood  vs.  Black,  33  A.  493;  Gravo.s  vs.  Judge,  83  A.  766;  Poydras  vs. 
Tusson,  3  L.  443. 
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{K)  Judgment  refusing  to  bond: 
Is  appealable. 

Doiillert  vs.  Judge,  29  A.  871. 

(Ll  Trial  on  the  merits  pending  appeal  from  order  dissolving  : 

Appeal  from  order  dissolving  does  not  stay  or  prevent  trial 
on  the  merits. 

State  ex  rel.  Butchers'  Union  ts.  Judge,  83  A.  486. 

'  M)  L  ability  of  surety  on  release  bond. 

He  is  bound  for  whole  judgment  recovered  against  defendant 
bonding. 

George  vs.  Taylor,  30  A.  770.  ^ 

(Sj  Who  may  bond : 

Plaintiff  and  third  opponent  may  bond  seizure  in  ten  days 
after  filing  petition. 

Act  109  of  1880,  p.  187. 

I'O)  Effect  of  bonding. 

It  authorizes  performance  of  act  enjoined. 

State  ex  rel.  Yale  &  Co.  vs.  Judge,  41  A.  ^la ;  State  ex  rel.  Jtell  vs.  .fudge, 
SSA.W*. 


r 
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V'jfA.  Violation  of  Injunction — Penalty — If  one  against  d^^-^  ^ 
whom  the  injunction  is  directed  violate  ^e  same  or  refuse  Xl'^  !  /'  ^]  ' 
to  obey,  the  court  may  either  cause  to  be  destroyed  what- 
ever may  have  been  done  in  contravention  of  the  injunc- 
tion, if  it  be  practicable,  or  they  may  punish  him  by  an 
^gngljsoiunfijit  not  exceedingj;£n jjays^  l^t  which  maybe. 
repeatedly  inflicted,  until  the  party  obeys  the  mandate  of 
the  court.  The  parly  aggrieved  by  the  disobedience  of 
such  person,  may  also  recover  from  him  such  damages  as 
he  may  show  that  he  has  sustained  from  such  disobedience. 

{A)  VioUxtion  of  absolutely  void  injunction  : 

Violation  of  such  injunction  entails  no  penalties. 

State  ex.  rel.  Li  Jersey  T8.  Judge,  34  A.  741;  Bartlievs.  Lar^uie,4'i  A.134. 
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(B)  Violation  of  injunction  not  absolutely  void — how  punished : 

1.  By  imprisonment  under  0.  P.  308,  and  by  fine  under  G.  P. 
181  as  for  contempt. 

state  ex  rel.  Watt^rworks  Oo.  ts.  Levy,  96  A.  »44. 

2.  And  a  suspensive  appeal  from  an  order  dissolving  an  in- 
junction continues  it  in  force,  and  violations  thereof  are 
punished  accordingly. 

State  ex  rel.  Barthet  vs.  Judge,  87  A.  852 ;  Batchers*  Union  vs.  JudKe, 
38  A.  438, 494,  MO;  Gravois  vs.  Judge,  88  A.  760. 

3.  And  lower  court  may  proceed,  notwithstanding  suspensive 
appeal. 

Id. 

4.  But  ordinarily  suspensive  appeal  from  order  dissolving 
strips  lower  court  of  jurisdiction. 

Irwin  vs.  Judge,  86  A.  192. 

(C)  Only  party  enjoined  can  violate  injunction. 

When  writ  not  issued  or  directed  against  a  person,  he  can  not 
be  held  for  violation. 
Barthe  vs.  Largule,  42  A.  181. 

(D)  Governor  may  pa/rdon  violation. 

Governor  may  pardon  person  imprisoned  for  contempt, 
state  ex  rel.  Van  Orden  vs.  Sheriff,  24  A.  119. 

309.  Return  of  Bond  into  Court — The  sheriff ,  whenever 
he  receives  an  act  of  suretyship  in  any  of  the  cases  men- 
tioned above,  must  immediately  send  the  same  to  the  clerk 
of  the  court  which  gave  the  mandate,  in  order  that  the 
plaintiff  may  have  an  opportunity  of  objecting  to  the  in- 
sufficiency of  the  security,  in  the  manner  provided  as  re- 
lates to  the  surety  given  for  the  appearance  of  debtors. 

SEOnON  V. 
0/  yudgment  by  Default. 

310.  Default— If  the  defendant  do  not  appear  either  in 
person  or  by  his  advocate  after  the  delay  provided  by  law, 
the  plaintiff  may  take  a  judgment  by  default  against  him. 

C.  p.  318,  606. 
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(A)  No  defauU  aUawed: 

1.  Pending  exceptions. 

Francis  T8.  Steamer  Black  Hawk,  18  A.  639;  Rawle  vs.  Skipwith,  8N. 
S.  119;  Bttllard  T8.  Lee*8  AdminlBtrator.  14  L. ;  State  ts.  Vallete,  36  A. 
730. 

2.  On  an  onBWorn  sopplemental  petition  praying  injunction. 

Richardson  ys.  DinkgraTe,  26  A.  651. 

3.  Pending  an  intervention  not  yet  at  issue. 

I'erkins  t«i.  Perkins,  30  A.  357;  3  A.  331;  16  L.  268;  Lane  rs.  Clark,  37  A. 
201. 

(DJ  Consent  judgment: 

5  R.  448. 

1.  No  citation  or  default  necessary. 

ThomhiU  Ts.  Bauok,  84  A.  1171 ;  Marbnry  vs.  Crossley,  29  A.  557. 

2.  Consent  need  not  be  in  writing;  if  given  in  open  court  suf- 
ficient. 

Id. :  Woodward  ts.  Lenty,  11  A.  280. 

( C)  Preliminary  dtfauU  being  prematurely  taken^  judgment  invalid 
though  eonflrmaUon  is  delayed. 

Hart  A  Co.  T8.  Nixon  A  Co.,  36  A.  186;  Fowler  ts.  Smith,  1  R.  448 ;  Arthur  rs. 
COcbran«13  B.  48;  Wlllia.ms  vs.  Dnnn,  3  A.  806;  Ward  ft  Jonas  v».  (Sraves, 
11  A.  116;  Dngal  vs.  Markham,  1  L.  319. 

(Dj  Ttn  fuU  days  must  elapse : 

1.  As  soon  as  they  elapse,  default  taken. 

Bncoesslon  of  Cordeviolle,  33  A.  397;  Maurin  vs.  Dashlel,?  L.  664;  Car- 
mena  vs.  Mix,  8  L.  107 ;  15  L.  166. 

2.  And  where  tenth  day  is  dies  non^  whole  of  next  day  al- 
lowed. 

Fowler  vs.  Smith,  1 R  448;  Garland  vs.  Holmes  13  R.  431;  Meroier  vs. 
Ju6ge,  39  A.  338 :  (Tatherwood  vs.  Shepard,  80  A.  677. 

(E)  Default  on  supplemental  petition : 

When  necessary : 

When  matters  of  substance  are  alleged. 
St.  Amand  vs.  Long,  3ft  A.  164. 

(FJ  In  what  proceedings  d^auU  need  be  taken : 

Proceedings  by  heirs  to  be  recognized  contradictorily  with 
executor,  administrator  or  curator  of  estate. 
OaKlwell  TS.  aienn,  6  R.  9. 
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(O)  Judgment  by  default  is  abandonment  of  right  to  proceed  via 
executiva, 

Patter.'*on  vs.  Mayfleld,^  L.  512; 'id.  vs.  Id.,  JO  L.  221. 

(^H)  Citation  essential: 

When  wanting,  judgment  annulled;  and  in  casea  of  foreign 
judgment,  citation  or  equivalent  must  be  shown. 

Putter2«on  vs.  Mayfleld's  Curator,  10  L.  221;  2  N.  S.  599;  1  R.  5T5;  U  R. 
.T26;  4  A.  574 ;  5  A.  48;  Adams  &  Co.  vs.  Basile.  85  A.  101 ;  Board  of  Ad- 
ministrators praying^,  etc., 34  A.  97. 

311,  Entry  of  Default — Such  judgment  may  be  ob- 
tained by  moving  for  it  in  court,  but  it  consists  merely  in 
a  statement  on  the  records  of  the  court,  showing  that  the 

defendant  has  failed  to  appear. 
0.  p.  534. 

Entry  on  minutes  that  default  taken  is  essential. 
Adler,  Goldman  &  Selgel  vs.  Wolff,  86  A.  175. 

But  default  not  essential  before  justices  of  the  peace. 

state  ex  rel,  SIdotli  vs.  Judge,  45  A. 

312.  Confirmation  of  Default — If,  ^wo^  daya  after  this 
tirst  judgment  has  been  rendered,  the  defendant  neither 
appear  nor  file  his  answer,  definite  judgment  will  then  be 
given  for  the  plaintiff,  ^grovided  he  prove  his  demand^ 
This^roof  is  required  in  all  cases. 

R.  8.645;  0.  C.  22.%. 

(A)  Preliminary  default  essential  to  a  valid  confirmation. 
Washington  vs.  Hackett,19  A.  146;  BraunsdorfC  vs.  Fay  A  Marson,  18  A.  1S7; 

7  N.  8.  287;  RIggin  ACo.  vs.  Bank,  19  A.  873;  Huntington  vs.  Bank,  18  A. 
350;  Taylor  vs.  Littell,  21  A.  665;  Brown  vs.  Brown,  21  A.  4«i;  Heirs  of 
Itaillio  Ys.  Prudbomme.  8  N.  S.  338;  Caldwell  vs.  Fabs,  2  L.  ISO;  AUaf  n  vs. 
Preston,  2  L.  392,  4  L.  13 ;  Knight  vs.  Knight,  12  A.  60. 

(B)  Judgment  mxiy  be  confirmed  on  third  judicial  day  after  default. 
Taney  vs.  MeiUeur,  35  A.  119;  Hart  vs.  Nixon,  24  A.  137;  DoBlanc  va.  j^. 

Blano,  16  A.  224;  Hull  vs.  MulboUand,  3L.  113. 

(C)  Waiver  of  citation. 

Waiver  authorizes  judgment  at  any  time. 
Bvant*  vs.  Payne  ft  Harrison,  30  .\.  4Hh. 

(D)  Essential  allegations  must  be  proved :  ' 

35  A.  .)29. 
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Tbaa  plaintiff  must  prove : 
L  Capacities  of  alleged  legal  representatives  to  stand  in  judg- 
ment. 

Beall  T8.  Saooession  of  Blder,  84  A.  1096;  Mechanics  Bank  vs.  Walton, 
7  R.  401 ;  Proctor  ts.  BiohardBon»  6  L.  120. 

2.  Endorsement  of  note  to  him. 

Blam,  stem  &  Co.  vs.  Sallis,  24  A.  118;  Gubemator  vs.  New  Orleans, 
20  A.  106;  Young  vs.  Talbot,  12  R.  518;  Pike  vs.  State,  20  A.  647;  Brown 
TS.  Thomas,  9  A.  9ft. 

3.  Valid  citation  and  return  thereon. 

Adams  ft  Oo.  vs.  Basile,  36  A.  101. 

4.  Authorization  of  husband. 

U  A.  285;  Sohewer  vs.  Klein,  15  A.  808;  Laoour  vs.  Delamarre,  2  A.  140. 

5.  Separation  in  property  of  wife,  or  enuring  of  debt  to  her 
separate  benefit. 

White  vs.  Baillio,  12  A.  663. 

6.  Oorrectness  of  account  sued  on. 

Harrison  vs.  McCawley,  10  A.  270. 

7.  Lawful  and  proper  execution  of  depositions. 

Underwood  vs.  Lacapere,  10  A.  766. 

8.  But  not  signature  of  defendant  to  note. 

Toungvs.  Talbot,  12  B.  618;  Bryan  vs.  Spruell,  16  L.  814;  Grifflng  vs. 
Oaldwell,  1  &  16;  bnt  see  Davis  vs.  Davis,  8  A.  91. 

9.  Verity  of  plaintiff's  claim,  particularly  against  co-defend- 
ant of  his  debtor. 

Fink  vs.  Martin,  1  A.  U7. 

10.  Debt  over  $500  by  two  witnesses  or  one  and  corroborating 
circumstances. 

Hasan  vs.  Ferres,  8  L.  683. 

11.  Title  of  plaintiff  and  slander  thereof. 
Proctor  vs.  Richardson,  11  L.  188. 

(E)  Judgment  on  claim  on  open  account  confirmed  on  affidavit : 

By  Act  31  of  1890,  Article  0.  P.  312  is  re-enacted  and  the  fol- 
lowing is  added:  ''This  proof  is  required  in  all  cases,  and 
when  the  demand  is  for  the  sum  due  on  an  open  account, 
then  an  affidavit  of  the  correctness  thereof,  before  any  com- 
petent officer,  shall  be  prima  Ja^ie  proof." 

(f)  Actiiol  proof  necessary : 

Bat  need  not  be  reduced  to  writing. 

Jones  vs.  NeviUe,  9  B.  478;  Abbott  vs.  Bell,  6  L.  458;  84  A.  681 ;  89  A.  236; 
tlA.866. 
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(Q)  Twojv^dicial  days  are  aUowed: 
Formerly  three  judicial  days. 

Fowler  ts.  ^mith,  1  B.  448;  Johns  A  Go.  vs.  Boyle,  14  L.  368;  fiCoward 
vs.  Havard,  8  L.  118. 

(H)  No  oaUing  <m  docket  neoeuary  for  valid  oon/ImuxtioA. 
Small  T8.  Flint,  4  L.  238. 

(I)  Non'9wU: 

1.  When  case  not  leg^y  proved,  non-snit  entered. 

Elmball  vs.  Dreher.  1  L.  79 ;  Wilson  vs.  MoHugb,  1 L.  140 ;  Hall  vs.  Mar- 
shall, 8  L.  842 ;  Duffy  vh.  Byrne,  6  L.  184 ;  Morrison  ys.  French,  4 1^  444 ; 
Onlliyer  ts.  Qarie,  6  L.  68,  480. 

2.  So  also  where  plaintiff  does  not  appear,  provided  def  endairt 

have  filed  no  reconventional  demand;  if  so,  he  may  force 

trial  of  case. 

Mooh  Y8.  Garthwaite,  11  A.  287;  Verges  vs.  Gonzales.  83  A.  415;  Lod- 
wig  vs.  Kohlman,  5  A.  298;  Osbom  ts.  Bank  of  Miss.,  2  A.  484  ;  Fonda 
vs.  Donton,  18  A.  848;  Floranoe  ts.  WIlooz,  14  L  58. 

(J)  Remedy  by  appeal: 

When  judgment  by  default  becomes  final,  remedy  is  by  ap- 
peal.    Oase  will  not  be  reopened. 
Borce  TS.  Kellar,  7  L.  501. 

(K)  Confirrnaii/on  of  d^ault  after  anstoer  filed  illegaL 
French  ts.  Putnam,  14  L.  97. 

.?1'3I3.  Jury  to  Assess  Damages — When,  from  the  nature 
"/of  the  demand,  damages  are  to  be  assessed,  the  court  will 
^  direct  a  jury  to  be  summoned  to  find  the  same,  in  the  same 
,  manner  as  if  the  defendant  had  answered;  and  the  court 
will  give  their  judgment  in  conformity  with  the  verdict  of 

the  jury. 

-^ 

(A)  A  Jury  should  be  empaneled  to  try: 

1.  An  action  for  dama^g^  caused  by  defamation. 

Schiver  ts.  Klein,  15  A.  808. 

2.  Claim  for  damages  in  possessory  action. 

Guillotte  TS.  Thompson,  5  B.  141. 

8.  Claim  for  damages  for  taking  and  detaining  horse   and 
dray. 

OliTier  vs.  Cannon,  18  L.  476. 
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4.  An  action  to  recover  a  note,  with  claim  of  damages  for  its 
detention. 

Uter  TB.  Canal  Bank,  6  B.  273. 

(B)  A  jury  need  not  be  summoned  to  try: 

An  action  for  breach  of  contract  where  damages  are  ascertain- 
able with  certainty. 

Brmnder,  Williama  Sb  Co.  vs.  Ooodin,  6  A.  02L 

(C)  Bemedy  where  jury  htu  not  been  called: 

Remedy  is  by  appeal  only ;  not  by  action  of  nullity. 
Blauok  vs.  Speokman,  38  A.  146. 

(D)  Article  313  C.  P.  applies  only  in  cases  of  d^autt;  in  aU  other 
eases  oourt  may  assess  damages. 

Daly  Ts.  Van  Benthuysen,  8  A.  69. 

314.  Setting  Aside  Default— If  the  defendant,  on  the  --'^  '"^ 
very  day  when  a  definitive  judgment  by  default  was  to  ^'A^?- 
have  been  rendered  against  him,  appear  and  file  his  an-  7^''^  >  ^' 
8wer,  the  first  judgment  taken  shall  be  set  aside. 

< 

(A)  Effect  of  answer  on  prior  d^auU: 

1.  Answer  sets  aside  default. 

Bcirland  ts.  Jndgel  80  A.  166 ;  Magee  ts.  Dnnbar,  10  L.  647. 

2.  But  no  exception  has  such  effect,  not  even  peremptory 
exception,  when  filed  and  considered  purely  as  such. 

Boziand  ts.  Judge,  80  A.  166 ;  Bank  vs.  Beard,  6  A.  41. 

8.  Nor  an  agreement  to  submit  to  arbitrators. 
Fielding  vs.  Westejrmeier,  30  A.  61. 

4.  And  where  peremptory  exception  rot  treated  as  an  answer, 
case  remanded  for  trial  on  merits. 

Lea  TS.  Terry,  16  A.  169. 

5.  A«w^g  that  default  be  set  aside  is  an  admission  that  a 
jnd^^ent  by  default  was  rendered. 

Hempken  vs.  Farmer,  8  £.  166. 

(B)  When  answer  may  be  filed: 

L  Answer  may  be  filed  on  day  of  cpnfirmation,  if  it  cause  no 
delay. 

M oran  ft  White  ts.  Fanner,  6  A.  119. 
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2.  But  defendant  will  not  be  entitled  to  delay,  except  on 
clearest  showing. 

Winchester  vs.  Bightor,  12  L.  266. 
8.  Answer  allowed  on  first  day  of  term  of  court. 

Bryan  tb.  Spruell,  16  L.  814. 

(C)  Alleged  eaccepUon  treated  as  answer: 

Ooort  may  direct  peremptory  exception  to  be  treated  as 
answer. 

Lea  Ts.  Terry,  20  A.  480. 

(D)  Rule  to  set  aside  default. 

Such  a  proceeding  is  irregular,  but  amounts  to  an  appearance. 

Oity  vs.  Hall.  21  A.  489. 
(Ej  Default  cute  off  all  exoeptions  which  should  be  filed  in  limine; 
e.  g,,  such  aooeptions  as — 

1.  Exception  to  capacity  of  plaintiff  to  sue. 

Beynolds  vs.  Beynolds,  12  L.  618. 

2.  All  exceptions  purely  dilatory. 

Welsh  vs.  Shields,  6  B.  486;  Young  vs.  Patterson,  11  B.  7. 

7/315-  Grounds  of  Judgment  Must  Be  Stated — ^A  judg- 
ment  by  default  must  express  the  ground  on  which  it  was 
rendered,  but  it  is  sufficient  to  state  in  the  final  judgment 
that  the  demand  was  proved. 

Constitution  1868,  Art.  80;  Constitution  1879,  Art.  87. 

(A)  Notice  of  judgment  by  default: 

1.  Must  be  g^ven  when  service  has  not  been  made  personaUy. 

Taylor  vs.  Woodward,  25  A.  212;  21  A.  464;  Acts  1876.  p.  49. 

2.  And  of  ex  parte  orders,  such  as  judgment  putting  heirs  in 
possession. 

State  ex  rel.  Zimmerman  vs.  Judge,  84  A.  6S5;  Board  of  Administrm- 
tors,  etc.,  84  A.  96;  Taylor  vs.  Woodward,  25  A.  212. 

3.  Notice  need  not  bear  judge's  signature. 

25  A.  892. 

(B)  Want  of  notice  cured  by  prescription  of  five  years. 

Holt  vs.  Board  of  Liquidators,  88  A.  675 ;  Prazer  vs.  Zylloz,  29  A.  684.    - 

(C)  Judgment: 

Must  be  signed  in  open  court,  not  in  chambers. 

Laurent  Ts.  Beelman,  80  A.  863. 

But  see  as  to  whether  signature  is  required  at  all. 
Babin  vs.  Winohester,  4  L.  289. 
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(Di  Reasons  for  judgment  must  be  given. 
See  judf^meot— post. 

It  seems  such  was  not  necessary  in  1816  nnder  then  existing 
law. 

Babin  ve,  Winohester,  4  L.  289. 

(E)  Record  must  show  proving  of  case, 

TlUett  V8.  Upton,  12  A.  146, 

(F)  Only  parties  to  suit  are  entitled  to  notice  of  judgment. 
Executor  need  not  be  notified  of  judgment  putting  heirs  in 

possession.  ^ 

state  ez  rel.  Zimmerman  vs.  Judge,  84  A.  668. 

SEOnON  VI. 

Of  the  Appearance  and  Answer  of  the  Defend :int. 

316.  Prayer  for  Extension  of  Time  to  Answer — When  ^*  '^ 
the  defendant  appears,  he  may  pray  for  further  lime  to  ,n.  t/ 
answer,  and  the  court  may  grant  a  further  delay,  if  neces-  /  (^  •* \ 
sary  for  the  purposes  of  justice.  -/?   * 

8SA.&29. 

{A)  No  extension  granted  when  not  timely  asked  for, 
MePherson  vs.  Robinson,  4  L.  564. 

(B)  What  amounts  to  an  appearance: 

MoYing  to  remove  cause  to  Federal  court. 
Stokes  Ts.  Leavenworth,  7  L.  891. 

(C)  What  does  not  amount  to  appearance: 
Motion  to  dissolve  attachment. 

BUlln  TS.  White,  15  A.  624;  Bonner  A  Smith  vs.  Brown,  10  A.  134 ;  Davis 
T».  Taylor,  4  N.  8. 134. 

(I>)  Answer  cuts  off  such  exceptions  as  should  be  pleaded  in  limine; 
1.  Capacity  of  plaintiff  to  sue. 

Cochrane  TS.  Miller,  10  A.  140;  Reynolds  vs.  Reynolds,  12  L.  618;  Taylor 
vs.  Littell,  21  A.  665. 

But  not  his  absolute  right  to  sue,  which  may  be  denied  at 
any  time — c.  g. : 
Want  of  interest. 

Cure  vs.  Porte,  18  A.  45S;  Pipes  vs.  Norsworthy,  25  A.  557;  Thibo- 
dauz  vs.  Oomeau,  30  A.  1119. 
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2.  Prematurity  of  action. 

Noble  Ts.  Martin,  7  N.  8.  284. 

317.  Answer  Filed  on  First  Day  of  Term — It  shall  be 
sufficient  in  all  cases,  except  in  the  first  judicial  district, 
for  a  defendant  to  file   his  answer  on  the  first  day  of  Ac 
^  term. 

0.  p.  16. 

(A)  This  applies  to  answer^  not  to  filing  transcript  of  appeal. 
Laorolz  vs.  Bonln,  'A»  A.  119. 

(B)  Defendant  must  ansvoer  in  capacity  died;  personal  answer  by 
one  sued  officially  does  not  join  issue, 

'Jefferson  vs.  Kaiser,  17  A.  176. 

(C)  Day  of  service  of  citation  is  excluded  from  computation  of  im 
days  for  answer. 

Taney  vs.  Mellleur,  86  A.  11& 

0       '        /  U-'P^    3^^'  Computation  of  Delay  for  Answering  Sunday  In- 

/  ,  -^^^^  '^  eluded — In  the  delay  given  to  the  defendant  for  answer- 

:  -  c'A, .  ^  /^'      ing,  Sunday  is  included  like  other  days;  but  in  all  cases 

"^  X '  '        '       where  delay  is  given  either  to  do  something  or  to  answer, 

^either  thfj.  day  of  serving  the  notice,  nor  that  on  jwhjgh 

the  act  is  to  be  done  or  the  answer  Tiled^re  included. 

The  exceptions  to  this  rule  are  speciallyprovided *by 
law. 

B.  S.  324,  &20;  0.  C.  2067,  2058,  2069;  O.  P.  180,  207,  810,  af  mq. 

(A)  Computation  of  delays: 

Neither  the  day  of  notice  nor  that  on  which  act  is  to  be  dona 
are  included. 

Garland  vs.  Holmes,  12  &  421 ;  Mercier  vs.  Jadge,  29  A.  224 ;  Tai^ery  ti. 
EdmondBon,  29  A.  850;  State  ex  rel.  Duffel  vs.  Marks,  80  A.  97;  Oatli- 
erwood  vs.  Shepard,  80  A.  677;  Fowler  vs.  Smith,  1  B.  448. 

(B)  Rule  in  C.  P.  318  does  not  apply  in,  computing : 

Delay  of  ten  days  provided  in  settlements  between  tator 
and  minor. 

Hodgson  TS.  Both,  88  A.  945. 

319.  Answer — Form — The  answer   must  express  the 
name,  surname,  and  residence  of  the  defendant,  as  well 
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as  the  name  of  the  plaintiff;  and  it  must  be  free  from  all 
abusive,  defamatory,  or  impertinent  expressions. 

It  must  conclude  by  praying  that  the  demand  of  the 
plaintiff  be  rejected,  and  that  he  be  sentenced  to  pay  the 
costs  of  the  suit;  unless  the  defendant  himself  should  in- 
cidentally plead  compensation  or  some  other  exception. 

(A)  Terms  of  answer : 

Answer  may  neither  admit  nor  deny  any  averments.     Such 
answer  puts  whole  case  at  issue. 

Buy  hi  T8.  Bayhi,  36  A.  629. 

(B)  Answer  by  married  woman: 

She  must  be  authorized. 

White  YS.  Bird,  20  A.  281;  Ohamplinys.  Lee»  19  A.  148.  Adle  vs.  Anty, 
1  A.  260;  Saunders  vs.  Bums,  88  A.  867. 

/^ 

320.  Refusal  to  Answer — Exceptions — Want  of  Au-  l^f 
thority — The  defendant  may  refuse  to  answer  to  the 
merits,  if  he  has  good  ground  for  such  refusal,  as  if  the 
suit  is  bi'ought  by  one  pretending  to  act  as  the  attorney  in 
fact  of  the  plaintiff^  and  he  fail  to  annex  to  the  petition  a 
Qopy  of  ^  his  power  of  attorney,  or  by  a  minor  without  be- 
ing assisted  by  his  tutor,  or  by  a  married  woman  without 
the  authuuization  of  her  husband  or  of  the  court. 

AiUhorization  of  husband,, 

May  be  shown  at  any  time  before  trial  of  exception. 

Salrant  Ts.  Salvant,  20  A.  317;  Howard  T8.  Copley,  10  A.  604. 

pi.  Answer  not  Required  after  Exception  till  Docu- 
ments Produced  or  Authority  Given — In  all  the  cases 
mentioned  in  the  preceding  articles,  and  in  all  other  cases 
of  the  like  nature,  if  the  defendant  take  any  such  excep- 
tions, and  the  same  be  sustained  by  the  court,  he  shall 
^oL-be  required  to  an8wer_Jo  the  jnerits^  until  theHocu- 
ments  which  he. calls  for  be  produced,  or  until  th  plaintiff 
be  assisted  in  such  a  manner  as  to  enable  them  to  proceed 

regularly, 
r  p.  17a. 
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(A)  BUUf  of  particulars  should  be  furnished  on  exception  b^ore  de- 
fendant required  to  answer. 

Hyland  vs.  Bice,  20  A.  66;  Ledouz,  ts.  GoEa,  2  A.  896. 

(B)  No  answer  compelled  until  prayer  for  oyer  oomplied  with. 
Fletcher  ts.  Oavellier,  4  Jm  267. 

322.  Exception  to  Jurisdiction — The  defendant  need 
not  plead  to  the  merits,  if  he  decline  the  jurisdiction  of 
'  the  court  before  which  the  suit  is  brought. 

:r^  323.  General  Denial — Denial  of  Signature — When  the 
^  /uL  *^^.      defendant  answers  to  the  merits,  he  is  not  bound  to  an- 
swer specially  to  all  the  allegations  contained  in  the  peti- 
1-  tion;  it  is  sufficient  to  deny,  generally,  all  the  facts  stated, 

except  he  be  called  upon  either  to  acknowledge  or  to  deny 
his  signature. 

0.  p.  826,  867. 

(A)  (General  denial  and  special  plecLS  not  incor^sistent  permitted: 
Thus  defendant  may  couple  plea  of  general  denial  with  special 

plea  of — 

1.  Usury,  fraud  and  want  of  consideration. 

Damford  vs.  Ayme,  3  N.  8.  270. 

2.  Prescription  and  discharge  in  insolvency. 

Shewell  vs.  Bageret,  17  L.  460 ;  Ingram  vs.  Croft,  7  L.  85. 

8.  Liability  merely  as  agent. 

Bloodgood  vs.  Hawthorne,  9  L.  127. 

4.  Liability  merely  as  partner,  but  onus  on  defendant. 
Baker  vs.  Stewart,  9  L.  169. 

6.  Novation. 

Durham  vs.  Williams,  33  A.  964;  but  see  38  A.  998. 

6.  Payment  of  part  of  debt,  with  denial  of  balance. 

Boblnson  vs.  Landrum,  10  A.  639. 

(B)  Want  of  consideration  can  not  be  set  up  in  amendment  afltf 
general,  denial. 

Baboook  vs.  Shirley,  11 L.  76;  Oalvert  vs.  Tunstall,  2  L.  206. 

(O)  Chneral  denial  puts  plaintiff  to  proof  of: 

1.  All  conditions  precedent  to  recovery. 
Abert  vs.  Bayon,  3  N.  S.  646. 
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2.  His  right  to  sue  as  agent. 

Lanata  vs.  Mac»ra,  20  A.  426. 

But  not  his  capacity  arising  from  law  as  syndic,  etc. 

McDonald  vs.  Mlllaudon,  6  L.  405;  Houston  vs.  ChllderB,24  A.  472. 

3.  Debt  due  by  defendant  and  not  by  him  and  partner. 

Noble  vs.  Martin,  7  N.  S.  2^. 

4.  Notice  of  protest. 

Peyroux  vs.  Dubertrand,  11  L.33. 

5.  Signature  of  defendant  as  acceptor,  and  of  signature  of 
payee. 

Fryer  vs.  Daroy,  17  L.  528. 

(D)  General  denial  admiU  : 

L  Capacity  of  plaintiff. 

Poyohaud  vs.  Lane,  24  A.  404;  Silbemas^el  A  Co.,  vs.  Fluker,  21  A.  188 : 
Houston  vs.  Childers,  24  A.  478 ;  Dejona  vs.  Steamboat,  17  A.  277 ;  Tut 
hill  vs.  Emerson,  7  L.  593 ;  Moorhead  vs.  Thompson,  1  L.  2^. 

2.  Capacity  of  defendant. 

Cbeevers  vs.  Burke's  Administratrix,  19  L.  429. 

8.  Signature  of  maker  to  note. 

See  C.  P.  324;  Hyde  vs.  Brown,  5  L.  34;  Miller  vs.  Cohen,  1  L.  487;  Uniou 
Bank  vs.  Succession  of  Lee,  88  A.  801;  Maxwell  vs.  Kennedy,  10  A 
798;  Beach  vs.  Wagner.  19  L.  87;  Vairin  vs.  Palmer,  U  L.  361;  Miller 
vs.  Whitfield,  16  A.  10;  Tesson  vs.  Gusman,  27  A.  267. 

But  not  that  of  payee  and  endorser.     . 

Floraqce  vs.  McFarland,  16  L  231 ;  squt&rely  conira^.aee  Miller  vs. 
Whitfield,  16  A.  10. 

(E)  Alleged  exceptione  amounting  to  plea  of  general  denial : 

1.  That  plaintiffs  do  not  compose  firm. 

Magee  vs.  Dunbar,  10  L.  550. 

2.  That  plaintiff  is  not  bona  fide  holder  of  note  sued  on. 

Bums  vs.  Haynes,  13  L.  18;  Euesti  vs.  Griff  e,  3  L.  307. 

(Fj  Waiver  of  exceptions. 

Trial  on  merits  without  insisting  on  trial  of  exceptions  waived 
exceptions  when  such  are  purely  dilatory  or  declinatory. 
Phoebe  vs.  Vienne,  11  A.  688. 

(Oj  Ineonaistent  PlecLS  : 

L  General  issue  and  justiflcation  of  alleged  slander. 
Skillman  vs.  Downs,  10  L.  106. 

2.  General  denial  and  payment;  latter  prevails. 

Jones  vs.  Bishop,  12  L.  897;  Bayhi  vs.  Bayhi,  35  A.  529;  Ins.  Co.  vs 
Blanks,  36  A.  U76. 
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8.  Claim  for  cotton  as  owner  and  as  holder  of  lien  and  privi- 
lege. 

Cohen  vs.  Haynes  A  Rogers.  41  A.  645;  Nugent  ft  Go.  vs.  Buisjun.  :iS 
A.  1  8. 

4.  Attacking  sale  as  null  and  elaimiag  pr  jceeds. 
MasBle  v^.  Br  idy,  41  A.  56S. 

H)  Pleas  not  inconHstent : 

1.  Want  of  consideration  and  payment. 

Myles  vs.  Miller,  4  N.  S.  492. 

2.  Denial  of  further  indebtedness  than  amount  paid. 

Robinson  vs.  Landrum,  10  A.  539. 
I /)  Severance: 

1.  Oo- trespassers  may  sever. 

Arrowsmith  vs.  Mayor,  17  L.  419. 

2.  Go -defendants  sued,  one  in  tort,  other  in  contract. 

Id. ;  Sere  vs.  Armitage,  9  M.  394. 

fj)  Answer  admits  what  is  alleged  in  petition  and  not  denied. 

Van  Hoffman  vs.  City  of  Quinoy,  4  Wall.  fi48;  Hiestand  vs  New  Orleans,  14 
A.  138;  Blanque  vs.  Woods,  11  A.  las. 

Aliter  where  allegations  are  mere  legal  deductions. 

Durham  vs.  Williams,  83  A.  966;  State  ex  rel.  Flsk  vs.  Police  Jury,  14 
A.  47. 

324.  Acknowledgment  or  Denial  of  Signature — When 
the  demand  is  founded  on  an  allegation,  or  an  act  under 
private  signature,  which  is  alleged  to  have  been  signed  by 
the  defendant,  such  defendant  shall  be  bound  in  his  an- 
5%ver  to  acknowledge  expressly  or  to  deny  his  signature. 

O.  C.  2244 ;  C.  P.  175. 

{ A )  Signature  not  denied  is  admitted. 

Miller  vs.  Cohen,  1  L.  487;  Hughes  vs.  Harrison,  8  N.  8.  297;  Bennett  vs.  Al- 
lison, 2  L.  419;  Bank  vs.  Lee,  33  A.  301,  and  cases  cited;  Maxwell  vs.  Ken- 
nedy, 10  A.  798;  Tyler  vs.  Mareelin,  b  A.  312. 

(B)  And  where  signature  not  specially  denied  is  proved,  defendant 
i§  not  cut  off  from  other  defences. 

Bennett  vs.  Allison,  2  L.  419;  Hyde  vs.  Brown,  5  L.  83;  Valrin  vs.  Palmer,  14 
L.  361 ;  Beach  vs.  Wagner,  19  L.  87. 

I C)  Signature  of  absent  defendant  represented  by  curator  <id  hoc 
must  be  proved  though  not  specially  denied. 
Ticknor  vs.  Calhoun,  29  A.  277. 
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325.  Denial  and  Proof  of  Signature — If  the  defendant 
deny  his  signature  in  his  answer,  or  contend  that  the  same 
has  been  counterfeited,  the  plaintiff  must  prove  the  genu- 
incDiiss  of  such  signature,  either  by  witnesses  who  have 
seen  the  defendant  sign  the  act,  or  who  declare  that  they 
know  it  to  be  his  signature,  because  they  have  frequently 
seen  him  write  and  sign  his  name. 

But  the  proof  by  witnesses  shall  not  exclude  the  proof 
by  experts  or  by  a  comparison  of  the  writing,  as  estab- 
lished by  the  Civil  Code. 

a  p.  446;  0.0.3246. 

(A)  Proof  by  experts  and  by  comparison  of  fiandwriting : 

1.  Such  proot  must  be  considered. 

Suooessionof  Gaine8,38A.  rid;  Plioquevs.  Labraiiohe,9L.6ft9;  Sophie 
vs.  I>aple8sl8,  2  A.  724;  Aubert  vs.  Aubert,  6  A.  104;  Pence  vs.  New 
Orleans,  13  A.  86;  Fox's  case,  18  A.  448;  Ollnde  vs.  Saizan,  10  A.  168; 
SAQve  vs.  Dawson,  2  M.  218;  Wbltney  vs,  Bunnell.  8  A.  429;  Temple 
vs.  Smith,  7  A.  663;  Administrator  vs.  Ball,  16  L.  179;  Bank  vs. 
FoQcher,  9  L.  410;  Davis  vs.  Police  Jury,  19  L.  641. 

2.  And  signature  in  evidence  for  other  purposes  may  be  com- 
pared with  disputed  one. 

Moore  vs.  United  states,  91  U.  8.  270. 

(B)  FonHve  evidence  controls  that  of  experts, 

Bobinson  vs.  Amet,  16  L.  263. 

(C)  In  criminal  cases : 

Signature  in  evidence  connected  with  disputed  signature  may 
be  used  for  comparison  with  disputed  signature,  but  no 
signatures  can  be  given  in  evidence  for  that  purpose. 

State  vs.  Fritz,  28  A.  56. 
'D)  Proof  by  witnesses: 

A  woman  may  testify  to  handwriting  of  a  will. 

Succession  of  Botb,  81  A.  816. 
^Ej  C.  P.  325  applies  to  denial  of  signature  when  affixed  to  document 
»o(  direct  basis  of  action^  but  coming  in  collaterally,  as  evidence. 
Temple  vs.  Smith,  7  A.  666. 

i^j  Uelative  value  of  evidence  of  signature : 

Evidence  from  comparison  and  long  experience  stronger  than 
that  of  witnesses  who  have  seen  a  person  sign  often  but  not 
the  particular  act  in  dispute, 
bnocesttion  of  iloth,  81  A.  817. 
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(0)  Modes  of  proving  signature  not  exclusive : 

O.  P.  826  strictly  construed  and  not  extended.     Modes  o! 
proof  provided  do  not  exclude  others. 
Les^ond  vs.  Roaoh,  4  A.  54. 

fH)  What  is  not  sufficient  evidence: 

Where  defendant  alleges  that  his  signature  was  forged,  evi- 
dence of  his  admission  that  the  signature  was  genuine  is  in- 
sufficient. 

Plfcque  vs.  Labranohe,  9  L.  669. 

(1)  Affidavit  denying  signature  not  used  on  merits. 

City  Bank  vs.  Fouoher,  9  L.  406. 

(J)  Court  need  not  appoint  experts  unless  required  to  do. 

All  ways  of  proving  signature  need  not  be  resorted  to. 
Bank  vs.  Fouoher,  9  L.  406. 

(K)  Denial  of  signature  under  oath  must  be  disproved  by  some  of  the 
means  recited  in  C.  P.  825. 

Succession  of  Leonard,  21  A.  623;  Uuddleston  vs.  Coyle,  21  A.  148;  Fox  vs. 
MoDonogb*8  Succession,  18  A.  446. 

(L)  Testimony  of  experts  Tiot  binding  on  jury  or  judge. 

Temple  vs.  Smith,  7  A.  662. 

(M)  Party  proving  signature  may  contradict  his  oum  witness. 
Bell  YS.  Norwood,  7  L.  108. 

326.  Proof  of  Signature  Denied  Cuts  Off  Other  De- 
fences— The  defepdant,  whose  signature  shall  have  been 
proved  after  his  having  denied  the  same,  shall  be  barred 
from  every  other  defence,  and  judgment  shall  be  given 
against  him  without  further  proceedings. 

C.  p.  828. 

(A)  Proof  of  signature  when  signature  is  denied  cuts  off  aU  other 
defences. 

Bradford  vs.  Cooper,  1  A.  325 ;  Bayly  &  Pond  vs.  jQivens,  29  A.  646;  Oochnn 
vs.  Perry,  12  L.  12;  Bank  vs.  Harrison,  24  A.  861. 

(B)  But  denial  must  be  express  and  special.     Denial  of  execution  if 
no  denial  of  signature. 

Stockton  vs.  Trujcton,  8  L.  224 ;  Ware  vs.  Elaoi, »  N.  S.  839;  Miller  vs.  OoheOi 
1L.486. 
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(C)  When  rule  stated  in  text  not  applicable: 

Where  signature  is  not  priyate,  but  when  affixed  to  authentic 
act. 

Mrs.  James  ts.  Rand,  48  A.  180. 

(D)  And  penalties  not  incurred  by  failure  to  acknowledge  signature 
in  ansuyer  to  interrogatories : 

Hoghes  TS.  Harrison,  8  N.  8.  299;  2  L.  420. 

Nor  when  signature  denied  is  not  that  of  defendant  himself, 
but  that 

(a)  Of  agent. 

Bayly  A  Fond  vs.  GIvens,  29  A.  546. 

(b)  Of  decedent  and  is  denied  by  administrator. 

Bradford  ts.  Cooper,  1  A.  825. 

(c)  Of  partner. 

Mutual  National  Bank  vs.  Richardson,  88  A.  1812 

(Ej  Burden  of  proof  is  on  plaintiff—particularly  when  denial  of 
iignature  is  on  oath, 
Mrs.  James  ys.  Rand,  48  A.  182;  Robinson  vs.  Amet,  15  L.  262;  Succession  of 
Gaines,  88  A.  123. 

327.  Special  Pleas — ^The  defendant,  though  not  bound  to 
answer  specially  to  all  the  allegations  of  the  plaintiff,  ex- 
cept when  called  upon  to  avow  or  to  deny  his  signature, 
must,  nevertheless,  if  he  intend  to  resist  the  action  by 
means  of  some  exception,  plead  the  same  expressly  and 
positively  in  his  answer,  in  all  the  cases  hereafter  pre- 
scribed; otherwise   he   shall   not  be   permitted   to  avail 

himself  of  such  exception  afterwards. 
ap.84ft. 

(A)  Special  pleas. 
Pleas  that  defendant  most  make  specially : 

1.  Bes  Judicata. 

Mitobell  T8.  Levi,  28  A.  946;  Dwight  vs.  Sfmon,  4  A.  490. 

2.  Fraud  and  error. 

Theodore  ts.  Ins.  Association,  38  A.  917;  Pino  vs.  Ins.  Co.,  19  A.  214; 
Kennedy  vs   Ins.  Co.,  10  A.   809;   Flynn  vs.   Ins.   Co.,    17  A.    185; 
Bayly  ft  Fond  vs.  Stacy  A  Poland,  80  A.  1213 ;  Palfrey  vs.  Stihson,  11 
L.77. 
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8.  Prescription. 

Edwards  vs.  Harrison,  28  A.  478 ;  Man<*fleld  ts.  Doherty,  21  A.  M; 
Fazende  vs.  Morgan,  81  A.  549;  Perroux   tb.   Laooste,  19  A.  366; 
20.  A.  609. 

4.  Waiver  of  protest. 

Marsh  T8.  Waterman,  21  A.  877. 

6.  Want  of  capacity  of  plaintiff  to  sue. 

Mason  ts.  Layton,  88  A.  675;  Succession  of  Hatcher,  28  A  187;  Mor- 
head  vs.  Thompson,  1  L.  282;  Adams  A  Oo.  ts.  Goons,  87  A.  Stf; 
StiUey  ts.  Stilley,  20  A.  58. 

6.  That  signature  is  not  genuine. 

Tesson  vs.  Gusman,  27  A.  266 ;  Miller  ts.  Cohen,  1  L.  487. 

7.  All  defences  in  avoidance  or  exting^uishment  of  obligation 
sued  on ;  or  which  shows  it  to  be  void  or  voidable. 

Byrne  ts.  Bank,  31  A.  84. 

Such  as  breach  of  warranty  in  policy. 

Benjamin  ts.  Indemnity  Association,  44  A.  1017 ;  Pino  ts.  Ins.  Co.! 
19  A.  214;  Theodore  ts.  Ins.  do.,  28  A.  917;  Flynn  ts.  Ins.  Co.,  17 
A.  135;  12  A.  85;  10  A.  809. 

8.  Flea  to  jurisdiction  in  court  to  issue  a  writ. 

City  TS.  Waggaman,  31  A.  299. 

9.  Want  of  authorization  of  married  woman. 

Kent  TS.  Monget,  4  B.  17/. 

10.  Discharge  of  surety  by  laches  of  plaintiff  in  giving  time 
to  debtor  or  waiving  any  securities. 

Hoffman  A  Ck).  ts.  Atkins,  11  A.  172;  Gas  Light  Co.  ts.  Hudson,  6 
B.486. 

11.  Offer  to  give  possession  of  premises. 

Williams  TS.  Bethany,  1  L.  818. 

12.  Unconstitutionality  of  a  law* 
state  TS.  St.  Bomes,  26  A.  758. 

18.  Estoppel. 

Heirs  of  Wood  ts.  NichoUs,  38  A.  744. 

14.  Want  of  prior  tender. 

Heirs  of  Wood  ts.  Nioholls,  88  A.  744;  8  R.  867;  Mary  ts.  Prager.  84  A. 
56;  80  A.  1212;  Ware  ya.  Berlin,  48  A.  586. 

16.  Payment. 

Glelsses  ts.  Fanrle,  6  L.  456;  MoKown  ts.  Mather,  19  L.  548;  D'Aren* 
bourg  TS.  OhauTin,  6  A.  778. 

16.  Remission  and  compensation. 

Bludworth  ts.  Hunter,  9  B.  256;  Mortimer  ts.  Trappan,  9  L.  109;  White 
TS.  Moreno,  17  L.  871. 

17.  Discharge  in  bankruptcy. 

Blooh  TS.  Fltohe,  88  A.  1005. 
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18.  That  agent  had  no  right  to  stipulate  solidarity  of  obli- 
gation. 

Gantt  TB.  Eaton  A  Barstow,  35  A.  007. 

(B)  When  plea  may  be  made: 

L  Special  plea  filed  at  any  stage  of  suit : 

(a)  Prescription. 

Williams  ts.  Bethany,  1  L.  816;  Bank  vs.  Johnson,  1  A.  246; 
Fontenot  ts.  Husband,  2  A.  780;  Chew  vs.  Keane,  2  L.  121. 

Flea  of  prescription  not  supplied  by  court. 

Malholland  vs.  Soott,  88  A.  1046;  QiUis  Ts.  Carter,  29  A.  700;  Per- 
roax  TS.  Laooste,  19  A.  266. 

(b)  Res  judicata. 

Williams  ts.  Bethany,  1 L.  816. 

2.  No  special  plea  can  be  filed  after  Judgment,  on  application 
for  new  trial. 

Landry  vs.  Bangnon,  17 1*  Sik 

{C)  Burden  on  defendant: 

1.  Special  defences  must  be  proved  as  made. 

Dtggs,  Hobson  A  Ck>.  TS.  Parish,  18  K  7;  Jones  ts.  Bishop,  12  L.  897. 

2.  Defendant  must  prove  plea  of: 

(a)  Failure  of  consideration. 

Katbman  ts.  Ins.  Go.,  12  A.  87;  Tlssot  ts.  Bowles,  18  L.  29;  Martin 
TS.  DonoTan,  16  A.  41 ;  Pack  ts.  Chapman,  16  A.  866 ;  Wooton 
TB.  Harrison,  9  A.  284; ;  Brashear  ts.  Hazard,  12  B.  829. 

(b)  But  onus  is  on  plaintiil  to  prove  original  considera- 
tion wheh  such  is  denied. 

Tissot  TS.  Bowles,  18  L.  29l 

(D)  Waives  general  denial — wJien: 

L  Special  pleas,  such  as  payment,  'tender,  failure  or  want  of 
conside  ation,  waive  general  denial. 

ATegno  vs.  Fosdiok,  28  A.  109,  Ins.  Co.  ts.  Blanks,  86  A.  1176;  Norman 
TS.  Fielding,  28  A.  142;  Martin  ts.  Dickson,  86  A.  1038;  Babcock  ys* 
Shirley,  U  L.  74;  DaTis  ts.  MlUaadon,  14  A.  868;  Galls  ts.  Sohooner 
Osceola,  14  A.  64. 

2.  AUter  as  to  novation. 

Durham  ts.  WlUams,  82  A.  962. 

328.  Incidental  Demands  by  Defendant— The  defend- 
^nt^in  his  answer,  inay^ allegeJacts .different  from  those 
alleged  by  the  plaintiff,  and  Ijring3n4ncide,iital_demand, 
when  the  same  ^rowsout  of  the  action  or  is  specially  per- 
gjfieBTtyTaw. 

a  p. '868, 874,  878. 
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Intervention  not  growing  ont  of  main  action,  nor  spedaDy 
permitted  by  law,  will  be  exdaded. 
Bryan  vs.  Atohinson,  3  A.  462. 

^jj^  3^9-  No  Replication  or  Rejoinder  Permitted— ^^henAe 
^fendant,  in  his  answer,  alleges  on  his  part  new  facte; 
these  shall  be  considered  as,denied  by  the  plaintiff;  there- 
fore neither  replication  nor  rejoinder  shall  be  admitted. 

(A)  No  replication  nor  rejoinder  by  plaintiff  aMowed;  aU  meam  cf 
defence  are  open. 

Flood  TS.  Shamboorgh,  8  N.  S.  622;  Skllliman  vs.  Jones,  3  N.  687;  Hickman 
vs.  Dawson,  33  A.  488;  Telle  vs.  Fish,  34  A.  1243;  McMasters  vs.  Steward,  11 
A.  546;  Maillot  T8.  Wesley,  11  A.  467;  Bayly  A  Pond  vs.  Staoey  A  Poland. 

•  80  A.  1212. 

(B)  Answers  by  plairitiff, 

1.  To  a  reconvention. 

Parker  vs.  Starkweather,  6  N.  8.  611 ;  but  see  squarely  conira:  Hunter 
V8.  Spurlock,  8  L.  97;  Suarcz  vs.  Duraide,  1  L.  261 ;  Bayly  ft  Pondra. 
Stacey  A  Poland,  30  A.  1212 ;  Spaulding  vs.  Wallett,  10  A.  lOS. 

2.  To  a  third  opposition  of  third  owner  claiming  seized  prop- 
erty. 

Act  46  of  1886. 

(O)  Withowt  replication  or  rejoinder  j  plaintiff  may  avail  himself: 

1.  Of  defendant's  nonage  or  coverture ;  also  of  prescriptioiL 

D'Aquin  vs.  Oolron,  8  L.  387. 

2.  Of  defects  in  retom  to  mandamns. 

Borgstede  vs.  Olarke,  6  A.  291. 

8.  Of  allegations  in  answer,  to  introduce  evidence  not  covered 
by  his  own  pleadings.  - 

Riley  vs.  Wilcox,  12  B.  648;  Holiday  vs.  Marioneaux,  9  B.  604. 

4.  Of  evidence  to  show  renunciation  of  prescription. 

Segond  vs.  Landry,  1  B.  836. 

6.  Of  evidence  to  defeat  any  allegations  of  defendant. 

Muse  vs.  Yarborough,  11  L.  621;  Corbett  vs.  Oostello,  8  A.  427;  Bmoe 
vs.  Stone,  6  L.  4;  Hiokey  vs.  Sharp,  4  L.  336. 

6.  Of  objection  to  answer  on  ground  of  vagueness  in  not 
stating  demands  with  particularity. 

Bayly  &  Pond  vs.  Stacey  A  Poland,  80  A.  1212;  MoMasters  vs.  Palmer. 
4  A.  381. 

.   7.  Of  evidence  to  show  that  he  did  not  warrant  against  red- 
hibitory defects  complained  of  by  defendant. 

Wright  A  Maury  vs.  Rogers,  18  A.  672 ;  D'Aquin  vs.  Oalron,  8  U  882. 
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8*  Of  defects  in  tax  title  pleaded  by  defendant. 

HLckmiui  s%.  Dj^w^q,  as  K.  438;  Telle  ts.  Fish,  34  A.  1243;  McMastert 
T»,  Hti  wftra.  11  A.  546;  Mill  Hot  Ts.  Wesley,  11  A.  467. 

{^]  Improper  issuen  raised  in  answer  excluded  on  objection  to  evi- 
d&ice  ia  *u»iain  them, 
^EiocidtT  *  Zuberbier  th.  Dreyfus,  21  A.  271;  Lallande  vs.  Bali,  20  A.  198; 
Jtnyly  &.  i'oiiiJ  TS.  ^tHCey  ±  Poland,  30  A.  1212;  Jonan  vs.  Ferrand,  8  R.  864. 

SECTION  VII. 
O/  E.xccpliuns  and  Defence. 

330-  Exceptions — Excepiions  are  means  of  defence 
iiiied  by  the  defendanl  to  retard,  prevent  or  defeat  the 
demand  brought  against  him. 

But  the  word  defence,  in  its  more  restricted  accepta- 
tion, bonly  applied  to  such  exceptions  as  go  to  the  merits, 
showing  thai  the  action  is  neither  just  nor  well  founded. 

Uk  Wtiit^  of  exceptions  : 

I  Trial  on  merits  wifchont  insisting  on  exception  is  a  waiver 
thereof. 
Kowlftt  VB.  ^heplicrtU  ^  L.  SS;  Livingston  vs.  Dick,  1  A.  323;  Onre  vs. 
Pom%  IS  A.  2ttl;  U  L.  awi:  4  L.  482;  Powell  vs.  Graves.  15  A.  188;  1  N. 
^^  ]3a;  2  L.  644,  4^;  Francis  vs.  Levine.  28  A.  311 ;  7  L.  236,  268;  Tupery 
TS  Kdraondson.  32  A*  lllG;  f'onrey  vs.  Harrison,  4  A.  349;  Terrell  vs. 
Itonroiati,  3:4  A,  30l  *  iJay  vn.  Audry,  T  L.  551;  .\shby  vs.   Ashby,  41 

2.  But  dftclflion  on  exception  may  be  reserved  for  trial  on 

ThibiHSirajc  vs.  Oompnu*  30  A.  1119. 

fB/  fiurrfer  Qf  proof  is  oti  f;^evpfor: 

iVftfn-^ciTi-.Giiheia,  f>  M.  -iA^;  rhip|>'»  vs.  Snodgrass,  31  A.  88;  Cnrf  vs.  Porte 
1ft  A.  456;  Barrow  vs.  Lt-pfru-,  ^Mi  A.  310;  BuckntT  vs.  Beaird,  .^2  A.  227. 

(ti)  Except  where  adversary  is  necessarily  more  cognizant 
of  the  fact. 

Hugely,  Ulttir  ±  Co.  Va.  liill,  15  A.  509. 

{bj  And  except  also  where  exception  denies  representa- 
tivechaacterof  plai atiff . 

Le&  v^,  Terry,  20  A.  429 ;  Stilly  VS.  Stilly,  20  A.  63. 

("}  Bagicient  iniefmi  in  ejccepUon  must  exist  in  exceptor. 

C  P.  15;  MoTitiftHnpry  Vr*.  Koe^ter,  B6  A.  10:»3. 
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(D)  Extieption  waived  below  not  revived  on  appeal. » 

Koynokls  vs.  Rowley,  H  H.  202. 

(E)  Ruling  on  exception  is  not  res  judicata. 

Lrvy  vs.  wise,  16  A.  39;  but  see  KIrwiu  vs.  HibiMiila  Ins.  Co.,  .^1  A.  339. 

(F)  Exceptiim  of  non -joinder  need  not  state  proper  parties. 

M.  Iti>iiie8  VH.  Cotton  Pre-s,  84  A.  419. 

(0)  Trial  of  exceptions : 

1.  Practice    condemned   of    referring  to   merits    exceptions 
which  go  to  foundation  of  suit. 

Farmer  vs.  Hafley,  38  A.  2.S2;  Cockrau  vs.  Violet,  38  A.  525;  Jenninpd 
vs.  Vickers,  31  A.  679. 

2,  Notice  of  trial  of    exception  necessary.     Ex  parte  over- 
ruling illegal. 

Terrell  vs.  Koarman,  .34  A.  302. 

331.  Dilatory  and  Peremptory  Exceptions — There  are 
two  principal  species  of  exceptions;   some  are  dilatory 

others  pereQigtPry* 

dilatory  exceptions  are  divided    into    declinatory   anet- 
those, simply  called  dilatory  exceptions. 

§  I. 

Of  Dilatory  Exceptions. 

—  332.  Dilatory  Exceptions — Dilatory  exceptions  are  such 
as  do.  not  tend  to  defeat  the  action,  but  only  to  retard  its 
progress;  ^leclinator}^  exceptions  have  this  effect,  as  well 
as  the  exception  of  discussion  opposed  by  a  third  pos- 
sessoi .  or  by  a  surety,  in  an  hypothecary  action,  or  the 
exct-ption  taken  in  order  to  call  in  the  warrantor. 

C    </.  18S-2. 

333.  :^fust  be  Specially  Pleaded  Before  Issue  Joined  or 
Default — It  is  a  rule  which  governs  in  all  cases  of  excep- 
tion** except  in  such  as  relate  to  the  absolute  incompetency 
of  lilt*  judge  before  whom  the  suit  is  brought,  that  thej* 
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niust  be  pleaded  specially  in  limine  litis^  belore  issue 
joined,  otherwnse  they  sLall  not  be  admitted. 
I  Hereafter  no  dilatory  exceptions  shall  be  allowed  in 
;  any  case  after  a  judgment  by  default  has  been  taken; 
j  and  in  every  case  they  must  be  pleaded  iu  hmine  litis : 
!  oor shall  such  exctpiions  hereafter  be  allowed  in  any  an- 
j    swerinany  cause. 

t 

I     <--il  Exceptions  which  should  be  pleaded  in  limine: 

I         1.  That  beneficiary  heirs  can  not  enforce  legal  mortgage  be  - 
'.  fore  final  settlement  of  succession. 

f'ure  vs.  Porte,  18  A.  456 ;  Kabutham  vs.  Tete,  8  A.  73. 

2.  Lis  pendens. 
White  V8.  Gleason,  15  A.  479;  Chaffe  vs.  Farmer,  36  A.  813;  Long  vs. 

Long.  3  R.  108;  Weeks  vs.  Flower,  9  L.  380;  Suceesslou  of  Townseud, 
37  A.  409;  Stanton  vs.  Kmbry,  93  U.  S.  553 ;  Mix  va.  Creditors,  39  A.  626. 

3.  Want  of  jurisdiction  ratione  person cb. 
Tegarden  v-<.  Powell,  15  A   IH  ;  Hackett  vs  Lenares,  16  A.  204;  Taylor 

Ts.  Hill,  21  A.  639;  Phlpps  vs.  Snodgrass,  81  A.  88;  Milton  Nllson  vs. 
Benjamin, 26  A.  587;  Pironi  vs.  Riley,  39  A.;  Gomilla  AOo.  vs.  Milli- 
ken,41  A.  117;  Carroll  vs.  Bancker.  43  A.  1197, 

4.  Defect  in  petition   not  stating  full  name  and  residence  of 
plaintiff. 

Taylor  V8.  Lictell,  21  A.  66.'i;  Puruiely  vs.  Bradbury,  13  L.  353. 

5.  Prematnrity  of  action. 
Meaux  vs.  Pittinan,  35  A.  360;  Pecquet  vs.  PeQ«iuet's  Exr.,  17  A.  204; 

Morlee  vs.  Edwards,  20  A.  237:  Wiltz  vs.  Rome>,  IS  A  187;  Penniston 
vs.  Jeff<'i>ou,  18  A.  158;  MlUaudon  vs.  Foucher,  18  L.  5b8. 

6.  Want  of  amicable  demand. 

Vlarirmeaux  vs.  Downs,  19  A.  208;  Morris  vs.  Crofker,  2  L.  474 ;  Fox  vs. 
Beebe,  2  L.  448;  Howard  vs.  Columbia.  1  L  15  j;  Coon  vs.  Brashear, 
4L.171. 

*.  Capacity  of  plaintiff  to  stand  in  judgment. 

lHjonttvs;*teamer  Osceola,  17  A.  277;  Lewis,  Manson  &  Co  vs  Homes, 
Hex4Tracey,23  A.254;  Legendre  vs.  Selignian,  Hellman  A  Co.,  ;i5 
A.  113;  Parker  vs.  Moore,  2  A.  10X7;  Parish  of  St.  .John  vs.  Treasurer, 
^  A.  850;  Blaffer  vs.  Bank,  a5  A.  251 ;  5  A.  253 ;  24  A.  472 ;  14  A  658 .  12  L. 
619;  24  A.  472;  30  A.  1089;  Canal  and  Navigation  Co  vs.  Tedesoo,  37  A. 
lOO;  Montfort  vs.  Schmidt,  86  A.  760. 

o.  Want  of  a  resolution  of  corporation  authorizing  suit. 
I*olar  Star  Lodge  vs.  Polar  Star  Lodge,  16  A.  53. 
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U.  Plea  of  discussion. 

Boone  &  Oockerham  vs.  Carroll,  35  A.  281;  State  vs.  Bradley,  1  A.  6tf; 
Dwlght  T8.  Linton,  3  R.  57. 

10,  Vagueness  and  want  of  precision  in  petition. 

Doullat  vs.  MoManus,  37  A.  800. 

11.  Exception  to  right  of  defendant  to  reconvene. 
Saloy  vs.  City.  33  A.  79. 

12,  That  claim  of  plaintiff  is  joint  against  other  persons. 
Rothohild  vs.  Bowers,  2  R.  3tM;  Dunbar  vs.  Murphy,  11  A.  713. 

13.  Minority  of  defendant. 
8mith  vs.  Braun,  37  A.  225. 

L4.  That  executors  or  curators  are  not  qualified. 

Marals  vs.  Callier,  30  A.  1089;  SilUman  vs.  Mills,  23  A.  206;  Wingat«Ti. 
Wheat,  6  A.  239;  Wells  vs.  Wells,  23  A. 224;  Rabathainvs.Tete,6A.:3. 

15.  Non -joinder  or  misjoinder. 

Brewer  vs.  Cook,  11  A.  637. 
tfi.  Objections  to  form  of  action. 

Lotz  vs.  Folgor  A  Lotz,  Ht  A.  20. 

17.  That  defendant  is  not  administrator,  etc. 

Cheevers.  vs.  Burke,  19  L.  4.=J0. 

18.  Motion  to  dissolve  attachment. 

Myers  vs   I'erry,  1  A.  HTl. 

/  li  J   Pteas  or  exceptions  which  should  precede  answer  and  not  appear 
therein: 

1.   Lis  pendens. 

Mix  vs.  Creditors,  39  A.  624  ;  Chaffe  VS.  Ludeling,  34  A.  966;  Boone  vs. 
Carroll,  ;^5  A.  2bl. 

2*  Plea  to  jurisdiction  ratione  personw. 

Mix  vs.  Creditors,  .19  A.  624;  Staunton  vs.  Embry,  93  U.  S.  554;  Gordon 
vs.  Gilford,  99  U.  S.  169;  but  see  Tupery  vs.  Edtnondson,  32  A.  114^ 
where  it  appears  that  exception  may  be  pleaded  In  answer,  pro 

vided  it  precede  plea  to  merits. 

i  V)  Xo  evidence  receivable  to  support  exception  filed  too  late. 
i  H-e  vs.  Watson,  21  A.  7;u. 

(iJJ    IVior  to  1S39  dilatory  exceptions  could  be  pleaded  in  an9wery 
<uttl  tven  after  default. 

l.liH  .«•  vs.  Ludeling,  34  A.  9)5;  Mix  vs.  Creditors,  89  A.  624;  Boone  V0.  Car- 
l-.tll.  Ho  A.  281. 


fK}  Exception  must  specifically  point  out  defect  of  proceeding. 
>rutt,  Carhart  &  Co.  vs.  Jackson,  12  A.  640. 

260 


Of  thb  Okdinaby  PBOCEBOuios.  334-336 

§   2. 
Of  Declinatory  Exceptions. 

334.  Declinatory  Exceptions-77geJp^natQI^^ 

do  not^tgjidjp  defeat  thg^  dejpancCt^^^  only  to  decline  the 
jurisdiction^f  the  judge  before^homTTls  Brought. 

In  such  cases,  the  defendant  contends  that  he  is  not 
bound  to  plead  before  the  court  in  which  the  action  has 
been  brought. 

C.  C.  18^. 

335.  Kinds  of  Declinatory  Exception— There  are  two 
kinds  of  declinatory  exceptions : 

1 .  Jurisdiction  of  Court — When  the  exception  is  taken  -XZ' 
to  the  competency  of  the  judge,  pursuant  to  the  rules  above 
provided. 

2.  Lis  Pendens — When   it  arises  from  the  fact  of  an-^^- 
other  suit  being  pending,  between  the  same  parties,  for  -^"^ 
the    same  object,  and  growing  out  of  the  same  cause  of  /6V^^' 
action,  before  another  court  of  concurrent  jurisdiction 

In  both  cases  the  suit  must  be  dismissed,  and  the  plain- 
tiff  decreed  to  pay  costs. 

C.  C.  -22-6 :  C.  P.  94,  492,  531'. 

(AJ    EJxceplion  of  lis  pendens.     Par.  2. 

Oazeau  vs.  Lesparre,  17  L.  498;  Dick  vs.  Gilmer,  4  A.  520. 

Exception  most  show : 

1.  Pendency  of  another  suit. 

Taylorvg.m  11,21  A.  639;  BIschoff  vs.  Thcures,8  A.  13;  Kline  vs.  Freret. 
6  A.  494. 

2 .  Before  court  of  concurrent  jurisdiction. 

Succession  of  Ludenig,  3  K.  93 ;  Sucoession  of  Towusend,  37  A.  409. 

3-   Between  same  parties. 

state  vs.  Krelder,  21  A.  482;  Ingram  vs.  Richardson,  2  A.  839. 

4.   For  same  cause  of  action. 

*  :xpresdCo.T8.  Haven,  41  A.  811;  Succession  of  Brown,  23  A.  308;  Ba»k 
▼8.  Walden,  1  A.  46;  City  vs.  Walker,  23  A.  b03:  Morgan  vs.  Tamift, 
21  A.  266;  InRrani  vs.  Richardson,  2  A.  839;  French  vs.  Landis,  12  R. 
c:i5. 
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5.  And  that  the  courts  are  both  in  this  State. 

stone  vs.  Vincent,  6  N.  8.  617;  Peyroux  V;*.  Davis,  17  L.  479;  West  vi 
McCouiiell,  6  N.  S.  424;  Godfrey  vs.  Hall.  4  L.  154. 

(B)  Proceedings  which  are  non-jud  cial  can  not  be  set  up  in  plea  o/ 
lis  pendens, 

Carre  vs.  City,  4 1  A.  996. 

(CJ  Question  of  lis  pendens  can  not  he  raised  by  mere  auggestwnvi 
brief. 

Succession  of  Townsend.  37  A.  409. 

{D)  Suit  in  State  court  no  bar  to  like  suU  in  Federal  court. 

J>tate  ex  rel.  City  vs.  R.  R.  Co.,  42  A.  11,  18;  Adams  vs.  Lewis,  7  N.  S.  40i; 
Schmidt  vs.  Brannon,  10  A.  26;  Gordon  vs.  Gilfoll,  99  U.  S.  1(j9,  178;  Stanton 
vs.  Embrey,  93  U.  S.  553. 

(E)  Defendant  in  exception  of  lis  pendens  may  elect  in  what  tribu- 
nal to  continue. 
'    Schmidt  vs.  Brannon,  10  A.  26. 

336.  Time  of  Plea  of  Declinatory  Exception — Declina- 
tory exceptions  may  be  pleaded  in  the  defendant's  answer, 
previous  to  his  answering  to  the  merits;  but,  except  as 
relates  to  the  declinatory  exceptions,  the  defendant  must 
plead  in  his  answer  all  dilatory  or  peremptory  exceptions 
on  which  he  intends  to  rely,  or  which  he  is  bound  to 
plead  expressly  and  specially,  pursuant  to  the  provisions 
of  this  Code. 

'  C.  p.  383;  C.  p.  ;-3r,  prevails  over  G.  P.  333;  Ohaffe  VS.  Ludeling,  34  A.  966. 

(A)  Declinatory  exceptions  may  be  pleaded  in  answer^  but  must  pre- 
cede answer  to  merits : 

1.  Plea  to  jurisdiction  ratione  persones, 

Tupery  vs.  Edmondson,  32  A.  1146;  Goodrich  vs.  Hunton,  31  A.  SSi. 

2.  Prematurity  and  want  of  amicable  demand. 

McGuIre  vs.  Peck,  14  L.  188. 

3.  Want  of  authority  in  surviving  partner  to  sue  for  partner- 
ship debts. 

Flower  vs.  O'Connor,  7  L.  194 ;  Notrebe  vs.  McKlnney,  6  R.  13. 

4.  Plea  of  discussion. 

Chaffe  vs.  Ludeling,  34  A.  963;    Dwight  VS.  Linton,  3  R.  57;  State  vs. 
Bradley,  11  A.  643. 

5.  Dual  capacity  of  plaintiff. 

Ashbey  vs.  Ashbey  38  A.  902. 

6.  Want  of  identity  of  plaintiff  firm. 

Magee  et  al.  vs.  Dunbar,  10  L.  547;  Beyris  vs.  Spor,  22  A.  16. 
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"   ^  ,*'"  §3- 

(*  Of  the  Recusation  of  Judges, 

337-  Recusation — Recusation  is  the  refusal,  on  the  part  o^^  (2S  ^j^'^f'^ 
of  the  defendant,  to  have  his  cause  tried  by  the  judge  be- 
fore whom    he  has   been  sued,  on  account  of  the  ties  of 
relationship  existing  between  such  judge  and  the  plaintiff, 
or  for  other  just  causes  hereafter  expressed. 

R.  S.  3190. 

338.  Causes  of  Recusation — The  causes  for  which  a 
judge  may  be  recused  are : 

1.  Interest — His  being  interested  in  the  cause;  pro- 
vided, that  in  all  civil  and  criminal  causes  in  which  the 
State,  the  parishes,  or  political  or  religious  corporations 
are  interested,  it  shall  not  be  sufficient  cause  to  challenge 
the  judge  or  justice  of  the  peace,  who  may  have  cogni- 
zance of  the  case,  (nor  the  sheriff  or  the  executive  officer, 
or  any  of  the  jurors  who  are  called  to  serve  in  the  cause,) 
to  allege  that  they  are  citizens  or  inhabitants  of  the  State 
or  of  the  parishes,  or  members  of  the  said  political  or  re- 
ligious corporations,  or  that  they  pay  any  State,  parish 
or  city  tax; 

2.  Relationship — His  being  related  to  one  of  the  par- 
ties within  the  fourth  degree ; 

3.  Previous  Employment — His  having  been  employed 
or  consulted  as  advocate  in  the  cause. 

C.  C.  890;  R.  8.  M7,  8974;  Const.  1868,  Art.  90. 

(A)  Causes  of  recusation : 

C.  P.*  338,  amended  by  Act  85,  of  1882,  to  read  as  foUows: 
The  causes  for  which  a  judge  shall  be  recused  are : 

(a)  His  being  interested  in  the  cause;  provided,  that  in 
aU  civil  and  cruninal  causes  in  which  the  State,  the 
parishes,  or  political  or  religious  corporations  are 
interested,  it  shall  not  be  sufficient  cause  to  challenge 
the   judge  or  justice  of   the  peace,   who    may   have 
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cognizance  of  the  case  (nor  the  sheriff  or  the  executive 
officer,  or  any  of  the  jurors  who  are  called  to  serve  in 
the  cause) ,  to  allege  that  they  are  citizens  or  inhabitants 
of  the  State  or  of  the  parishes,  or  members  of  the  said 
political  or  religious  corporations,  or  that  they  pay  any 
State,  parish,  or  city  tax. 
(h)  His  being  related  to  one  of  the  parties  within  the 
fourth  degree. 

(c)  His  having  been  employed,  or  consulted  as  advocate 
in  the  cause. 

(d)  His  being  the  father-in-law,  son-in-law,  or  brother- 
in-law  of  one  of  the  parties. 

(e)  His  having  performed  any  judicial  act  in  the  cause  in 
any  other  court. 

(B)  Act  40  of  1880  regulates  recusation  of  district  judges  oiUsid^  (^ 
Orleans  and  appointment  of  judge  to  try. 

Section  1  is  substantially  same  as  Act  35  of  1882. 

Section  2.  That  in  all  cases  in  which  a  district  judge  shall 
be  recused,  except  for  cause  of  interest,  ,he  shall  for  the 
trial  thereof  appoint  a  lawyer  having  the  qualifications  of  a 
judge  of  the  district  court  in  which  the  recused  case  is 
pendiug,  and  if  no  lawyer  having  the  necessary  qualifica- 
tions can  be  obtained  at  the  term  of  court  at  which  the  rec- 
usation is  declared,  the  judge  (recused)  shall  immediately 
appoint  some  district  judge  of  an  adjoining  district  to  try 
the  case,  who  shall  be  notified  of  his  appointment  in  the 
manue    provided  in  Section  3  of  this  act. 

Section  3.  That  in  cases  in  which  a  district  judge  shall  be  re- 
cused for  cause  of  interest,  he  shall,  for  the  trial  thereof, 
appoint  some  district  judge  of  an  adjoining  district,  and  in 
all  such  cases  and  in  cases  where  a  district  judge  may  be 
appointed  under  Section  2  of  this  act,  the  order  of  the 
court  making  the  appointment  shall  be  entered  on  the 
minutes  thereof  and  it  shall  be  the  duty  of  the  clerk  of 
said  court  to  make  out  a  certified  copy  of  Ihe  order  from  the 
minutes,  under  seal  of  court,  and  forward  the  same  imme- 
diately to  the  sheriff  of  the  parish  or  residence  of  the 
judge  so  appointed,  or  of  the  parish  where  said  judge 
may  be  at  the  time,  to  be  by  him,  the  sheriff,  served  on 
said  judge. 
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Section  4  directs  judge  appointed  to  try  case  as  speedily  as 
possible. 

Section  5  provides  that  if  in  nine  months  case  is  not  tried  by 
judge  appointed,  district  judge  shall  transfer  case  to  nearest 
judge  competent  to  try  same  and  clerk  shall  send  original 
papers  and  certified  copy  of  all  entries  on  minutes ,  etc. 

37  A.  3113. 

Section  6  provides  that  judge  or  lawyer  appointed  shall  exer- 
cise full  powers  of  judge  appointing. 

Section  7.  That  Sections  2,  3,  4,  5  and  6  of  this  act  shall  not 
apply  to  Orleans  parish. 

fCj  Recitsation  of  judge  and  district  attorneys  in  criminal  cases: 

1.  See  Revised  Statutes,  Sec.  1067,  and  Act  36  of  1877,  p.  35. 

2.  Act  35  of  1877  is  repealed  by  Act  40  of  1880. 

State  ex  rcl.  Jones  V3.  Judges,  41  A.  319. 

(D)  Transfer  of  case  in  event  of  recusation. 

See  Act  70  of  1S76,  p.  111. 

(E)  Interchange  of  district  Judges  to  try  recused  <:ases. 

Act  74  of  imi,  p.  96. 

By  Act  171  of  1894,  judge  of  adjoining  country  district  has 
power  to  act  when  judge  of  neighboring  district  can  not  act. 

(F)  Trial  of  contested  election  coses  in  cases  of  recusation. 
Aetl29of  1877,B.  8.,p.  197. 

This  act  is  constitutional. 

state  ex  rel.  Sohwlng  vs.  Fontelicu,  36  A.  1122. 

(Qj  Trial  of  recused  cases  in  courts  of  appeal. 

Act  10  of  1880,  p.  17. 

(H)  Judge  incompetent  to  decide  plea  to  his  own  recusation : 

h  He  must  refer  plea  to  judge  od  hoc  or  to  judge  of  next 
district. 

State  ex  rel.  Segura  vs.  Judge,  37  A.  253;  State  ex  rel.  Trimble  ys. 
Judge,  38  A.  247;  Nugent  vs.  Stark,  34  A.  628;  Tyrrel  vs.  Judge,  as  A. 
1293;  StU'cession  of  Hyams,  80  A.  460. 

2.  But  where  the  motion  to  recuse  states  no  cause  provided 
by  law  as  ground  for  recusation,  judge  may  set  same  aside 
as  frivolous. 

Btate  vs.  Chantlain,  43  A.  719. 

»  (I)  Appeal  from  refusal  to  recuse: 

1.  Appeal  lies  from  order  refusing  to  recuse. 

Fields  vs.  Gague,  83  A«  339;  Jarreau  vs.  Choppiii,  6  L.  133. 
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2.  But  no  appeal  lies  from  order  recusing. 

Id.;  Fonteliea  vs.  Judge,  81  A.  47;  Board  of  Church  Wardens  ts, 
Perche,  36  A.  161. 

(J)  Recusation  of  one  judge  of  dvil  district  court  not  reviewable  6y 
another. 

State  ex  rel.  Mezioan  International  Improyement  Co.  vs.  Voorhies  &  King, 
41  A.  667. 

(K)  Plea  of  recusation  must  be  timely;  else  objection  waived. 
Id. ;  Pironi  vs.  Eiley,  39  A.  30i;  Ricks  vs.  Gantt,  36  A.  920. 

(L)  Causes  of  recusation: 

Succession  of  Lacroix,  30  A.  924. 

1.  Relationship. 

(a)  But  r.  lationship  beyond  fourth  degree  no  cause  of 
recusation. 

Improvement  Co.  vs.  Judge,  41  A.  568. 

(b)  Except  in  criminal  cases  where  relationship  by  blood 
or  marriage  in  any  degree  is  cause  for  recusation. 

state  ex  rel.  Provosty  vs.  Judge,  27  A.  225. 

2.  Former  employment  as  counsel. 

Nugent  vs.  Stark,  84  A.  628;  State  ex  rel.  Provosty  vs.  Judge.  27  A.2»; 
Macker  vs.  Varuado,  19  A.  381 ;  State  ex  rel.  Segura,  vs.  Judge,  37  A. 
253;  State  vs.  Trimble,  38  A.  248;  Bryan  vs.  Austin,  10  A.  612;  State 
vs.  Judge,  27  A.  225;  33  A.  1293;  Board  vs.  Verche,  86  A.  160. 

(a)  But  only  when  the  party  whom  the  judge  represented 
is  still  before  the  court. 

Bryan  vs.  Austin,  10  A.  612;  Ricks  vs.  Gantt,  35  A.  921. 

(b)  And  when  issues  are  the  same. 

steward  vs.  Mix,  30  A.  1036. 
8.  Pecuniary  interest  in  litigation. 

Succession  of  Rhea,  31  A.  323. 

4.  Performance  by  judge  of  any  judicial  act  in  the  cause  in 
any  other  court. 
But  this  was  no  cause  for  recusation  in  1864. 

Edwards  vs.  Wife,  9  A.  321. 

(M)  Causes  of  recusation  stated  are  exclusive. 

Judge  not  recusable  because  hfl  is  material  witness. 

state  vs.  Barnes,  34  A.  399 ;  R.  S.  3967. 

(N)  Trial  vjithin  nine  months  from  date  of  recusation. 

This  provision  is  directory  and  right  to  trial  not  prescribed 
after  nine  months. 

MacKensie  vs.  Tax  Collector,  39  A.  944. 
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(0)  Jidge  €Ld  hoc: 

1.  His  oath. 

Judge  ad  fioc  must  take  oath,  but  where  record  does  not 
show  that  he  did  not  take  oath,  presumption  omnia  rite 
acta  applies. 

state  vs.  McCoy,  29  A.  094 ;  Nugent  ts.  Stark,  34  A.  629. 

2.  His  qualifications. 

(a)  District  attorney  not  disqualified  because  he  is  office- 
holder. 

state  ex  rel.  Cole  vs.  Cbargois,  30  A.  1103. 

(h)  Or  a  witness. 

state  vs.  Barnes,  34  A.  3»U. 

(c)  Qualifications  are  same  as  those  of  judge. 

state  vs.  Revells,  34  A.  38.^. 

(d)  Must  have  been  a  lawyer  practising  required  number 
of  years. 

Gnilbeau  vs.  Cormier,  32  A.  931. 

(e)  Need  not  be  a  resident  of  parish,  but  must  be  a  resi- 

dent of  judicial  district. 

.state  vs.  Bevells,  34  A.  383. 

(f)  Possibly  he  need  not  be  even  a  resident  of  judicial 
district. 

state  ox  rel.  Gates  Vd.  Judge,  38  A.  456. 

(P)  Where  no  lawyer  will  accept. 

Case  transferred  to  adjoining  district. 

state  ex  reL  Fuqua  vs.  Judge,  29  A.  810 ;  State  ex  rel.  Gates  vs.  Judge, 
38  A.  4.52. 

fQj  No  mandamus  to  judge  ad  hoc  to  serve,  * 

Service  is  purely  voluntary. 

State  ex  rel.  Cole  vs.  Chargols,  80  A.  1103 ;  State  ex  rel.  Fuqaa  vs.  Judge, 
29  A.  816:  State  vs.  Bevells,  34  A.  383. 

But  curator  ad  hoc  can  not  decline  and  so  defeat  juris- 
diction of  court. 

Tbayer  vs.  Tudor,  2  A.  1019. 

W  No  collateral  att4ick  on  the  capaMty  of  Judge  ad  hoc.   His  acts  are 
valid. 

Guilbeau  vs.  Cormier,  32  A.  990. 

AUter  when  his  appointment  is  absolutely  without  warrant  in 
law. 

state  vs.  Philips,  27  A.  665,  689, 568. 
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fSf  Lawyer  appointed  or  judge  to  whom  case  transferred  has  full 
power  to  a^t. 

Halphen  vs.  Gullbcau  &  Brouesard,  38  A.  727;  State  ex  rel.  Gates  va. 
.Judiee,  38  A.  452;  State  ex  rel.  Ludeling  vs.  Judge,  39  A.  794. 

(T)  Power  to  appoint  lawyer: 

Judge  recused,  except  for  personal  interest,  has  power  to 
appoint  lawyer  to  act  in  place  of  judge  ad  hoc  who  declines. 

state  ex  rel.  Ludeling  vs.  Judge,  39  A.  791;  Succesdfon  of  Hyams,  30 
A.  ^60. 

(U)  Acts  of  judge  ad  hoc  valid: 

1.  Acts  of  judge  ad  hoc  are  valid,  even  if  appointment  is  null 
for  want  of  qualifications. 

Guilbeau  vs.  Cormier,  32  A.  931;  New  Orleans  Canal  and  Banking  Co. 
vs.  Tanner^  26  A.  274 ;  Burke  vs.  Tregre,  22  A.  629. 

2.  But  when  appointment  is  absolutely  unauthorized,  his  acts 
are  null. 

Braugh'8  Case,  27  A.  563. 

( V)  Rule  to  recuse. 

Service  may  be  on  judge  out  of  parish  of  domicile, 
state  ex  rel.  Schwiug  vs.  Fontelleu,  30  A.  1122. 

f  W)  Court  transferring  cause  to  another  loses  jurisdiction : 

Clerk  of  court  where  case  ultimately  tried  certifies  the  pro- 
ceedings, not  clerk  wheie  suit  originated. 
Mclntyre  vs.  Whiting,  6  L.  HG. 

ifX)  Motion  to  recuse  not  timely — when: 
On  motion  for  new  trial. 

Kicivs  vs.  (i:iutt,  35  A.  922. 

(  Yj  Recusation  in  appellate  court : 

Appellate  as  well  as  original  judges  recusable. 

state  ex  rel.  Se«:nra  vs.  Judge,  37  A.  253. 
(^■}  Order  of  recusation  not  remeioahle — when: 

Judge  of  court  of  co-ordinate  or  concurrent  jurisdiction   has 
no  power  to  review  order  of  recusation  of  other  judge. 

state    ex  rel.  Mexieiin  Internatioual  Improvement  Co.  vs.  .Judge.  41 
A.  6b7. 

339.  Affinity — Affinity  is  not  a  good  cause  of  recusa- 
tion, except  when  the  judge  is  the  father-in-law,  son-in- 
law »  or  brother-in-law  of  one  of  the  parties. 
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340.  Judge's  Recusation  of  Himself — The  judge  may 
recuse  himself,  but  only  in  such  cases  where  the  parties 
themselves  would  have  the  right  of  recusing  him. 

(A)  Ex  xtroprio  motu  recusatum: 

1.  Judge  may  recuse  himself  ex  proprio  motu  in  proper  eases. 

Nugent  V8.  Stark,  34  A.  639;  Gibson  vs.  Selby,  2  A.  629. 

2.  But  only  when  he  could  be  recused  by  party. 

Beaulien  ts.  Furst,  2  A.  46. 

(B)  Until  recused,  fudge  has  full  power : 
Until  lawfully  recused,  judge  is  competent. 

Gibson  vs.  Selby,  2  A.  629;  Nugent  vs.  Stark,  34  A.  628;  10  A.  612. 

341.  Trial  of  Recused  Cases — The   decision   of  cases 
where  the  judge  is  recused,  is  provided  for  in  the  follow-    « 
ing  article,  pursuant  to  the  constitution. 

Art.  112.  Constitution  of  1868. 

342.  Mode  of  Trial  of  Recused  Cases — In  any  case  when  ^^ 
the  judge  may  be  recused,  and  when  he  is  not  personally 
interested  in  the  matters  in  contestation,  he  shall  select  a 
lawyer  having  the  qualifications  required  for  a  judge  of 
his  court,  to  try  such  cases. 

And  when  the  judge  is  personally  interested  in  the  suit, 
he  shall  call  upon  the  parish  or  district  judge,  as  the  case 
may  be,  to  try  the  case. 

R.  S.  3190  ;  Constitution  of  1879,  Art.  112;  Art.  90,  Coustltution  of  186a 

(A)  When  judge  personally  interested : 

He  shall  caU  judge  of  adjoining  district. 

He  can  not  appoint  lawyer  nor  perform  any  act  save  recu- 
sation. 

>!  ite  ezrel.  Welsh  vs.  Judge,  21  A.  51;  Succession  of  Hyam8,30 
A.  460;  State  ex  rel.  Hunter  vs.  Judge,  29  A.  786;  State  vs.  Mc- 
Coy, 29  A.  601;  state  ex  rel.  Tyrrell  vs.  Judge,  33  A.  1293;  State 
ox  rel.  Segora  vs.  Judge,  37  A.  25  i ;  State  ex  rel.  Nolan  vs.  Judge, 
."{9  A.  994;  Board  of  Wardens,  vs.  Perche,  36  A.  160;  Kicks  vs. 
Gantt,  35  A.  920. 

(B)  He  can  not  determine  plea  of  recusation,  however  unfounded  it 
may  be. 

Succession  of  Hyams,  30  A.  460;  State  ex  rel.  Sej?ura  vs.  Judge,  37  A.  253. 
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Nor  rescind  order  of  recusation. 

Appeal  lies  from  rescinding  order. 

Fields  vs.  Gagne,  33  A.  839;  State  ex  rel.  Fontelieu  vs.  Judge.  31 
A.  47.  ' 

I  C)   When  is  judge  personally  interested? 

1.  When   his   wife   is   party,  whether  they  be   separated  in 
property  or  not. 

Succession  of  Hyams,  30  A.  460. 

2.  When  he  is  on  the  account  filed  as  a  creditor. 

Succession  of  Cabrol,  28  A.  637;  Succession  of  Rheu,  Hi  A.  323. 

3.  Where  judge  assigns  claim  against  estate  and  assignee  is 
on  the  tableau. 

Succession  of  Jan,  43  A.  924. 

iD,   When  not  legally  recusable y  judge  can  not  appoint  lawyer. 
J  state  V8.  Philips  27  A.  665;  State  vs.  Fritz  &  O'Brien,  27  A.  68J. 


§4- 
Of  Peremtory  Exceptions. 

343.    Peremptory  Exceptions^Pe r e mp to ry  exceptions 
are  those  which  tend  to  the  dismissal  of  the  action. 
Some  relate  to  forms;   others  arise  from  the  law. 

C.  O.  1882. 

(A)  No  reference  of  exceptions  to  merits: 

Peremptory  exceptions  affecting  foundation  of  suit  should  be 
decided  in  limine  and  not  referred  to  merits. 

Fanner  vs.  Hulley,  88  A.  2.12;  Jennings  vs.  VIckers,  31  A.  681 ;  Police 
vs.  Brookshier,  31  A.  T3'J. 

But  if  referred,  the  exception  is  not  waived. 
Claflin  Co.  vs.  Feibleman,  44  A.  518. 

(B)  Mere  erroneous  legal  conclusions  are  no  grounds  for  exception: 

Where  petition  states  all  essential  allegations,  mere  erroneoas 
legal  conclusions  recited  will  not  justify  ezeception  of  no 
cause. 

Bank  vs.  Legeudre,  35  A.  793. 

5r-----^^^/''*'**3^    Peremptory  Exceptions  Founded  on  Form — Per- 

'    emptory  exceptions   relating  to.  forms,  are   those    which 
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tend  to  have  the  cause  dismissed,  owing  to  some  nullities 
in  the  proceedings. 

guch_^xceptions_jTius>t.,bejleaded  ?';;  limine  liU\  that  QP  w^— ^ 
is  to  say,  at  thej)eginning  of  the  suit,  and  before  answering  p^^^'^TV     • 
lojhenieritir^^^  "  ^  ^ ^^^^^y^T 

After  the  deffcpdant^ljas  pleaded^  to  tjie^  merits,  such     x—— L^-^" 
exceptions  shall  not  be  heard;   all  nullities  are  cured. 

C  p.  3^  and  notes. 

r 

34$.  Peremptory  Exceptions  Founded  on  Law — Per-tJrw— -^^^^^   -*  '^« 
emptory    exceptions,  founded   on  law,  are  those  which, 
without  going  into  th^Thents  ot'the"^  cause,  show  that  the 

pTajn^iff  j^an^nnt   maintain    hjs    artinn^  either   becauSe  it  is 

prescribed  or  because  the  cause  of  action    has  been  de- 
stroyed or  extinguished. 

C.  C-  S464,  3466 ;  C.  P.  739,  902. 

{A}  For  purposes  of  exception,  allegations  taken  for  true;  so  when 
exception  pleaded  \s: 

1.  No  cause  of  action. 

Boulijfny  vs.  Gar>-,  a  A.  642;  Shelinerdine  vs.  Duffy;4  N.  S. ;  Hiestaiid 
vs*.  New  Orleans,  14  A.  1.V5;  23  A.  13;  33  A.  103;  13  A.  179,  205;  DelUanc 
V8.  Gary,  21  A.  6*i9;  Cavellier  vs.  Police  Jury,  24  A.  272;  Hastlugs  vs. 
Brantley,  21  A.  516. 

2.  Want  of  proper  parties. 

Kirwin  vs.  Hfbemla  Ins.  Co.,  n  A.  839. 

(B)  Particularity  of  allegatums  of  exception. 

Pleas  of  payment,  compensation,  error,  fraud,  etc.,  must  be 
set  forth  with  particularity. 

Boa^ni  vs.  Anderson,  32  A.  920;  Bayly  A  Pond  v».  Stacey  &  Poland, 
30  A.  1212. 

346.  At  What  Time  Pleaded — Peremptory  exceptions,'^a/  «>^  ^"^ 
founded  on  law,  ma^rj^e  pleaded  in  every  stage  of  the  ac-  ^j^^^-^^f^^f'''^  ^ 
tion,  previous  to  the^  definitive  judgment;   l^ut  they  must  ^^^JJ^f^ 
be  plead€d_j|pecially^^d  sufficient  time  allowed  to  the 
adverse  party  to  bring^hia^eyidence. 

C.  C.  3W5.  34«>8 ;  C.  P.  327,  507,  739. 
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(A)  Peremptory  exceptions  founded  on  law  pletukible  at  any  ttage 
of  the  cause;  such  as: 

1.  That  plaintiff  is  without  interest  and  absolutely  has  no  right 
to  sue. 

Cure  vs.  Porte,  18  A.  466;  Union  Bank  vs.  Dunn,  17  L.  234 ;  Montfort  vi. 
Schmidt,  36  A.  750;  Hosea  vs.  Miles,  13  L.  106;  Weller  vs.  Van  Horen, 
42  A.- 600. 

2.  Payment. 

Reiners  vs.  Ceran,  19  A.  207;  6  L.  456. 

3.  No  cause  of  action  for  matters  founded  on  law. 

Fletcher  vs.  Dunbar  A  Co.,  21  A.  150;  Martin  vs.  McM  asters,  14  L  422;  Tar- 
leton.  Whiting  A Tullls  vs.  Kennedy,  21  A.  500 ;  Weller  vs.  Van  Hovcn. 
42  A.  600. 

This'  exception    pleadable  after  answers  to  interroga- 
tories on  facts  and  articles. 
Godwin  vs.  Neustadtl,  42  A  735. 

4.  Prescription. 

Canul  Itauk  vs.  Martin,  23  A.  210;  Lejeune  vs.  Hebert.  6  R.  410;  Nugent 
vs.  Bnisson,  85  A.  113;  but  see  Mansfield  vs.  Doherty.  21  A.  396. 

Party  must  indicate  what  prescription  is  pleaded. 
<iaine8  vs.  Succession  of  Del  Campo,  SO  A.  245. 

5.  Inconsistency  of  plaintiff's  demand. 

L'Homnie  vs.  Kerlegand,  4  L.  354;  Montross  ts.  Hillman,  11  R.87. 

6.  Res  judicata. 

Succession  of  MeDonogh,  24  A.  34. 

7.  Discharge  in  bankruptcy. 

Block  vs.  Fitche,  33  A.  1094. 

8.  Compensation. 

Huhlman  vs.  Smith,  15  A.  670;  Boa^ni  vs.  Anderson,  32  A.  920. 

9.  Reconciliation  of  husband  and  wife  since  filing  of  suit  foi 
separation  or  divorce. 

Holbrook  vs.  Holbrook,  18  A.  643. 

(B)  Pleas  must  be  filed  in  case,  not  merely  suggested  in  brief. 
Chase  vs.  Davis,  29  A.  201. 

(C)  But  no  plea  can  be  made  after  submission  of  case  to  judge, 

Gayarre  vs.  Millaudon,  23  A.  305 ;  O'Hara  vs.  City,  80  A.  162. 

(D)  Following  exceptions  are  not  peremptory  exceptions  going  to  ef 
tinguish  the  action. 

1,  Usury. 

Flower  vs.  O'Connor,  4  L.  129. 

2,  Lis  pendens, 

Schmidt  vs.  lirannon,  10  A.  26. 
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(B)  Effect  on  defauU. 

Peremptory  exception  does  not  Bet  aside  default, 
state  ex  rel.  Borland  vs.  Judge,  90  A.  156. 

IP)  BxcepUon  at  answer. 

Peremptory  exception  of  no  cause  of  action  can  not  stand  as 
answer. 

StAte  ex  rel.  NegroCto  vs.  Judges,  46  A.  — ;  Wood  vs.  HenderMon,  2.  A. 
230;  Enialie  vs.  Long,  9  A.  11 ;  Delacroix  vs.  Galuee,  IB  A.  ifj ;  Lea 
Ti.  Terry,  30  A.  428;  Smith  ts.  Donnelly,  27  A.  96;  8«e  Mayem  ts. 
Bloomfield,  29  A.  asS;  15  A.  159;  Bobbins  vs.  Martin,  48  A.  488. 

SECTION  vni. 

0/  Interrogatories  on  Facts  and  Art  ides, 

-T^yiJ'  Facts  and  Articles — Both  plaintiff  and  defendant 
are  permitted  to  annex,  either  to  their  petition  or  their 
answer,  interrogatories  on  facts  and  articles. 

B.  8.548,8087. 

iA)  Interrogatory  may  be  on  facts  raised  on  trial  of  exception, 
MeGehee  ts.  Brown,  3  A.  2.2. 

/B;  At  what  time  aUowed. 
Noi  after  txiAl  has  begun. 

6 rarler's  Curator  ys.  Culllon,  11  L.  271;  Ck>oo  vs.  I.acoHr,  4  L.511; 
Dabbs  Ts.  Hempken,  8  B.  12S;  Brooks  vs.  Walker,  it  A.  150. 

(a)  But  this  would  seem  to  apply  only  when  answers  re- 
quire recourse  to  books  or  papers,  for  which  delay  is 
necessary. 

(b)  Where  no  delay  is  necessary,  party  may  be  interro- 
gated, e^mn  on  MaL 

DemouUn  tb.  Anglalse.  1  A.  188. 

^  348.  Definition — Ifiterrogatories  on  facts  and  articles 
are  questions  put  in  writing,  in  the  form  of  articles,  and 
anngxgdjo  a  petition  or^to  an  answer,  to  which  one  of  the 
parties  to  the  suit  prays  that  the  other  be  ordered  to 
respond,  under  oath,  in  order  to  make  use  of  his  an- 
swers as  testimony  in  support  of  his  demand,  or  to  aid 

him  in  his  defence. 

ap.asx. 
(A)  Anawtrs  paH  ef  record : 

Mo  fonnal  intvoductioii  in  evidence  necessary. 

BorkeCtTB.  HopMB,  19  A.  489;  McKerall  vs.  McMillaxi,  9  B.  19;  Walker 
T8.  Tinayaso,  18  A.  716. 
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(B)  Answers  given  in  another  case : 

May  be  used  when  taken  between  same  partieB  for  same 
cause. 

Whiting  TS.  Ircy.  8  A.  649;  Walker  ts.  YIllaTaso,  18  A.  717. 

(C)  No  order  to  answer  will  be  granted: 

1.  When  answers  or  taking  pro  comfessis  would  not  Bostain 
petition  or  defence,  or  when  questions  raise  issues  not  set 
up  in  pleadings. 

Butler  vs.  Stewart,  18  A.  654;  Keuner  vs.  Peck,  2  A.  988;  l¥bit«  v». 
Moreno,  17  L.  871. 

2.  When  answers  are  not  to  be  in  open  court. 

Blanohin  A  Olrand  vs.  Pickett,  21  A.  681. 

(D)  Answers  must  he  given  in  open  court  or  under  commidsiofi, 
otherwise  excluded, 

Kirtland  vs.  Harris,  20  A.  163. 

(E))  Questions  not  having  been  answered  by  fault  ofclerk^  titn^  given 
party  propounding. 
Wall  V8.  liry,  1  A.  812. 

(F)  Order  to  answer  when  necessary : 

1.  Necessary  only  when  answers  are  to  be  given  in  open 
couit. 

Blanohin  &  Girand  vs.  Pickett,  21  A.  681;  Seaman,  Beck  &  Co.  vs. 
BabinKttn,  11  A.  173;  Ck>z  vs.  Mitchell,  7  I..  fi22;  Magee  vs.  I>unbar. 
10 1^  54>3, 661 ;  Polo  vs.  Katall,  14  L.  260;  Derbes  vs.  Decuir.  5  R.  49i. 

2.  Notice  or  service.  Service  may  be  domiciliary — no:  neces- 
sarily personal. 

Spears  vs.  Nugent,  2  A.  11;  Blanohin  A  Girand  va.  Pickett,  21  A.  681. 

3.  Certainty  as  to  time  within  which  to  answer.  I>ay  on 
which  answers  are  required  must  be  fixed  and  certain. 

Derbes  vs.  Decuir,  6  R.  491 ;  Spears  vs.  Nugent,  2  A.  11. 

349.  Answers  to  Interrogatories — The  party  interro- 
gated on  facts  and  articles  is  bound  to  answer,  on  oath 
and  categorically,  each  of  the  questions  put  to  him,  unless 
he  can  not  do  so  without  confessing  himself  guilty  of  some 
crime. 

Failure  to  Answer ;  Answers  by  Women — Except  in 
the  above  case,  if  the  party  interrogated  refuse  or  neglect 
to  answer  on  oath  to  all  the  questions  put  to  him,  the  tacts 
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concerning  which  he  shall  have  so  refused  or  neglected 
to  answer,  shall  be  taken  for  confessed,  provided  that  no 
court  shall  make  an  order  requiring  a  female  to  answer 
ioterrogatories  on  facts  and  articles,  \n  open  court,  unless 
the  party  propounding  them,  or  his  or  her  agent  or  attor- 
ney, shall  make  oath,  to  the  materiality  of  the  interroga- 
tories, and  that  they  are  not  propounded  for  the  purpose  ^  ^^  ,;^  ,  ^*  / 
or  in  the  hope  of  having  them  taken  for  confessed,  but  o  /(X  .  d  f  <^  * 
with  the  bona  fide  desire  to  have  them  truly  answered  by 
the  party  interrogated. 

B.  8.  396o ;  0.  C.  22^1 ;  C.  P.  136, 351 ;  Const.  1«6«,  Art.  6. 

[A)  Who  may  he  interrogated : 

1.  Executor. 

Delacroix  ve.  Prevost's  Ex's,  6  M.  730. 

2.  Administrator. 

Blanchin  A  Giraud  vs.  Piokett,  21  A.  680. 

8.  Parties  to  suit,  but  not  third  persons.  Garnishees  are 
party  to  suit  and  may  be  required  to  answer  in  open 
court. 

Pet  way  vs.  Good  In,  12  R.  445. 

4.  All  the  parties  in  a  suing  firm. 

MoCloskey  Bigly  A  Oo.  vs.  Wingfleld,  32  A.  43. 

(Bj  When  not  compelled  to  answer : 

When  answer  would  subject  to  penal  liability. 
Shepherd  vs  Payson,  16  A.  360. 

(C)  Taking  pro  confessis;  such  taking  is  authorized: 

1.  When  there  is  failure  or  refusal  to  answer. 

Blanchin  ft  Girand  vs.  Pickett,  21  A.  680;  Cox  vs.  Mitchell,  7L.521; 
]fa«;ee  vs.  Dunbar,  10  L.  551;  Polo  vs.  Natill,  14  L.  260;  Leokie  vs. 
Scott,  10  L.  416. 

But  not  without  an  order  directing  answers  to  be  filed 
within  given  delay. 

Stewart  Ys.  Carlin,  SL.  78;  Lapene  vs.  Terre  ft  Riehe,  15  A.  612; 
Weathersley  vs.  Huddleston,  2  A.  845;  Spears  vs.  Nugent,  2  A. 
U.  See  contra.  Seaman,  Beck  ft  Co.  vs.  Bablngton,  11  A.  173 ; 
Derbes  vs.  Decuir,  5  B.  491. 

2.  When  answers  are  not  responsive. 

Walker  vs.  WIngfleld,  16  A.  300;  Haughery  vs.  Lee,  17  A.  1. 

Aliter  when  fully  responsive. 

Marks  ft  Co.  vs.  Belnberg,  16  A.  348. 
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^B)  No  formal  moU(m  to  nkefor  oomfemed  ti6cewiwy> 

3IoClo8key»  Blgly  A  Co.  vs.  Winglleld  ft  Bridges,   82  A.  98;  Knight  ?i. 
Mtirohlson,  l  R.  81 ;  Hoorei*  vt».  MUler, «  A.  M4. 

^E)  Motion  not  referred  to  Jury, 
•  Knox  vs.  Thompson.  12  A.  114. 

(F)  Anmoer  in  open  court: 

Order  thereto  absolately  necessary. 

Dlanchfn  St  GIraud  ▼».  Pickett,  21  A.  680;  Coramerolal  Bank  ti.  Kisf, 
BR.  248. 

.(O)  Where  rendered. 

Order  to  answer  in  open  conrt  rendered  only  where  partf^  re- 
sides in  the  parish  where  suit  is  pending. 

Walker  ts.  Copley,  1  A.  247. 

{H)  Answers  not  objected  to  considered. 
CaU  vs.  Herwig,  18  A.  A\b. 

(I)  May  be  used  on  subsequent  triaU 
Bacbemin  ts.  Sohneixnadre,  16  A.  32. 

{J)  Sufficient  if  responsive  thourgh  not  categoriccd. 

Bond  vs.  Kishop,  18  A.  547;  Haughery  vs.  Lee,  17  A.  I;  Lewis  vs.  Deooux. 
6  K.  S.  650. 

(K)  Unresponsive  answers  stricken  out  on  preliminary  motion. 
McLean  &  Kendall  vs.  Hunsioker,  29  A.  542. 

{L)  Answers  may  be  on  one. sheet  of  paper y  oath  on  another. 

Boy  vs.  Wiley,  2  L.  315. 

(M)  Answers  may  be  in  any  language. 

Gabarocbe  vs.  Uebert,  7  N.  S  527. 

350.  Oath  to  Obtain  Order  to  Answer  Interrogatories— 

To  enable  the  defendant  to  obtain  the  answer  of  the 
plaintiff  to  interrogatories,  he  shall  subjoin  to  the  inter- 
rogatories proposed  to  be  answered,  his  affidavit  of  their 
materiality,  and  that  in  his  opinion  the  answer  of  the 
plaintiff  would  assist  him  in  making  his  defence;  but  the 
party  interrogated  may  object  in  writing  to  any  of  the 
questions  as  not  pertinent,  and  the  judge  shall  decide 
summarily  whether  he  ought  to  answer  or  not;   if  ordered 
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to  answer,  he  must  do  it,  otherwise  the  facts  unanswered 
will  be  deemed  confessed. 

(A)  When  asked  for  delay: 

Interrogatories  intended  evidently  for  delay  wiU  be  stricken 
out 

Parker  vs.  Hewitt,  1  B.  11. 

(B)  May  be  vnthdrawn : 

Interrogatories  may  be  withdrawn. 
MaokiD  vs.  Bowley,  1  R.  82. 

351.  Only  Party  residing  jp^arish  May  Be  Interro- 
gated on  Facts,  etc,,  in  Open  Court — The  party  propound- 
ing the  interrogatories  may  require  the  party  interrogated 
to  answer  in  open  court,  and  in  his  presence,  on  the  day 
appointed  to  that  effect  by  the  judge,  if  the  party  interro- 
gated reside_in^the^2Hli_^^^  holds  its  sittings. 

C.  p.  34». 

(A)  Mriy  required  to  anmoer  in  open  court. 

Most  reside  in  parish. 

Walker  rs.  Copley,  1  A.  347 ;  Crocker  ys.  Tumatall,  6  B.  3&4. 

(B)  And  w^en  reeidii^  out  of  pariah^  anawere  mvM  be  tmder  a 
eommiuion. 

Oabaroche  ts  Hebert.  7  N.  S.  627. 

(€)  And  party  who  must  answer  must  see  to  execution  of  commisHon. 
OlBTke  TB.  Jonea,  l  B.  78;  Allain  vs.  Truzillo,  14  L,  297. 

(D)  Supplemented  interrogaiories : 

1.  Not  allowed  without  notice  to  other  side. 
Bead  TB.  Bailey,  1  M.  841. 

3.  Hay  te  answege^,  thoqgh  original  ones  were  not. 

Woolaey  tb.  Paalding,  4  M.  524. 

(B)  Fixed  do^  must  be  a^ppointed^  else  answers  r^eed  not  be  given. 
Stewart  tb.  Carlln,  2  L.  78;  Petway  vs.  Goodin,  12  B.  446;  Davis  tb.  Darls*  S 
A.9LI  Allain im, Tmxlllo,  14  L.  299;  Weathersby  tb.  Huddleston,  2  A.  846; 
Berbes  tb.  Deonlr,  6  B.  491;  Compton  vs.  Peoroe,  7  L.  886. 

(f)  Anmoerjs  WMSt  be  given  in  open  court,  written  down  by  clerk  in 
presence  qf  Judge  and  opposing  counsel.     When  v}ritten  out  of 
tomrt  and  sworn  to  in  court,  they  are  insufficient. 
NIeholBon  ts.  Shepard  A  MoDonnan,  10  A.  638. 
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(G)  Prepared  answers  not  admitted,  but  witness  may  refer  to 
mem^yranda. 

retcr«v8.  Gibson,  11  A.  97. 

(H)  When  not  required  to  he  given  in  open  court,  they  may  he  sworn 
to  he/ore  justice  of  peace. 
Hofl  Tt.  Freeman,  15  A.  240. 

//;  Answers  under  interrogatories  by  party  out  of  State  must  be  under 
commission  from  covrt  and  mere  appearance  before  Louisiana 
commissioner  not  sufficient, 

McCloakoy,  Bigly  ft  Co.  vs.  WIngfleld  ft  Bridges,  H2  .V.  4a. 

P  ^a  vJ'V^.  /'  35^'  Non-resident  Must  File  Answers — In  all  cases 
'  ,  >  w'here  a  party  interrogated  resides_out  oLthe  paijsh  where 
'  the  suit  is  pending,  and  whether  within  or  without  the 
State,  it  shall  be  his  duty  to  file  his  answer  to  the  interrog- 
atories propounded  to  him  withijx^such^^enod  as  shall  be 
^xed  by  the  court,  on  the  motion  of,  the-p^rtj'  jnteirogat- 
ing,  and  notice  of  which  order,  fixing  the  delay,  together 
with  a  copy  of  the  interrogatories  propounded,  shall  be 
served  on  the  attorney  representing  the  party  interrogated; 
provided,  that  when  the  party  interrogated  resides  out  of 
the  State,  his  answers  shall  be  taken  by  commission. 

K.  S7549,  608,  2100,  3968.  "  '" 

{A)  Service  need  not  he  personcU, 

Blanchin  ft  Giraud  vs.  Pickett,  21  A.  681. 

(B)  But  want  of  service  of  notice  not  ground  for  annulling  judgvuent. 

McKnight  vs.  Counell,  14  A.  396. 

353.  Answer  to  Interrogatories — In  answering  a  ques- 
tion, the  party  must  simply  confess  or  deny  the  fact. 

Nevertheless,  the  party  interrogated  may  state  some 
other  facts  tending  to  his  defence,  provided  they  be  closely 
linked  to  the  fact  on  which  he  has  been  questioned  and 
an. appeal  made  to  his  conscience.  His  declarations,  in 
such  case,  shall  have  as  much  effect  as  his  answer  to  the 
question  'tself. 
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(A)  Scope  of  anrnjoert: 

Party  interrogated  may  state  all  facts  necessary  to  explain  his 

answers. 

Tegarden  tb.  Mordioai,  15  A.  184;  Bros  ton  T8.  Bloom,  15  A.  618; 
Woodruff  vs.  Dodd,  15  A.  644;  Quirk  TS  Hasklns  A  Oo.,  15  A.  65(i; 
LauTe  T8.  Bell,  1 L.  196;  Owen  vs.  Brown,  18  A.  201;  Hoover  vs.  Mil- 
ler, 6  A.  206;  Williams  vs.  Vanoe,  2  A.  910;  Smith  vs.  Blohardson,  U 
B.  518 ;  Baker  vs  Gariok,  9  B.  127 ;  Wells  vs.  Hickman,  6  B.  2 ;  Jocum 
va  Boy,  8  M.  410;  EU>S8  vs.  Boss,  9  B.  17d;  Haynes  vs.  Heard,  8  A.  648; 
28A.540. 

(B)  Bvi  matters  not  responsive  to  interrogatory,  n^or  closely  linked 
tkeretOy  wiU  he  stricken  out, 

'    Williams  vs.  Vance,  2  A.  910 ;  Wells  vs.  Hickman,  8  B  1. 

(C)  When  answers  may  be  filed: 

At  any  time  before  trial  of  case,  provided  no  special  order  is 
made  to  file  earlier. 

Huff  vs.  Freeman,  15  A.  241. 

(D)  Evasive  answers: 

Construed  against  party  answering; 

Byrd  vs  Bowie,  7  M  418;  Barrow  vs.  SterlloK*  7  M.  29. 

(E)  No  answers  by  agent. 
Bulord  vs.  Valentine,  7  M.  416. 

(F)  Answers  may  be  separate  from  answer  to  merits. 
Sett  va  Erwin,  7  M.  127. 

(G)  Answers  stvom  to  dbroad : 

Anthority  of  officer  mnst  be  shown. 
Center  vs.  Stockton,  4  M.  106. 

(H)  Time  aUowed  to  contradict  ansivers, 
Montgomery  vs.  Bussel,  9  M.  681. 

354.  Answers  Are  Evidence — The  answers  of  the  party 
interrogated  are  evidence,  but  do  not  exclude  adverse 
testimony,  and  shall  be  weighed  by  the  judge  as  other 
testiinony. 

H.  8. 660, 1466 ;  O.  p.  368,  374. 

<  A)  Cross  interrogtUories, 

1.  Time  within  which  to  traverse :  Time  is  not  positively  fixed 
in  Ck>de,  but  answers  of  garnishees  must  be  traversed  in  ^ 
twenty  days  from  time  of  notification  of  filing  by  clerk. 

Act  37  of  E.  S,  1877;  Act  78  of  1884. 
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2.  Proof  necessary  for  successful  traverse. 

fm)  Oath  of  two  witiiesaaa,  or  one  wteeas  oorrolMimted 

by  strong  circumstantial  evidence  or  by  wMlMem  proof. 

HyiMen  "m.  Xaxadft,  10  A.  470;  Bloharctooii  vs.  Terrel.  4IL  l ;  Boor- 

aieoU  V0.  BoACg,  3  L.  527;  Cox  Tt.  Harding,!!  L.  8M ;  Cator  ti. 

Merrill,  16  A.  !87 ;  Cooo  vs.  CaUlhan,  21  A.  62fi. 

fh)  Answers  eetablii^iing  title  to  real  «iteto  can  not  be 
contradicted  except  by  written  evidoiice. 

Mulhaapt  YB.  Yourec.  S5  A.  1052;  Gasman  vs.  Heavsey,  2$  A.  SI; 
Stocks  TS.  Ferguson,  10  A.  182;  Knox  vs.  Thompson,  13  AUI; 
Semere  w^  Semere,  10  A.  704;  Baoh  vs.  Hall,  a  L.  119;  6  A.  M; 
10  B.  466;  4  A.  108. 

(B)  Interrogatories  to  Bhrno  real  nature  of  transactions  as  to  im- 
movables. 

Under  interrogatories  on  facts  and  articles,  sale  absolute  in 
form  may  be  shown  to  be  contraet  of  secuzity. 

Orozier  Ts.  Kagan,  38  A.  166;  Newman  ws.  Shelly,  36  A.  100;  Hewett  ts. 
Henderson,  9  B.  879;  Forest  vs.  Shores,  11  L.  418;  Suooession  of 
Thomas,  12  B.  216;  Tesson  vs.  Gasman,  27  A.  lOi. 

355.  Subject  erf  Interrogatoriee — The  party  who  sues 
for  the  recovery  of  a  debt,  or  the  execution  of  an  obliga- 
tion arising  from  a  written  act,  may  be  interrogated  on 
the  reality  or  simulation  of  the  act. 

C.  0.  2238,  2276;  Semere  vs.  Semere,  10  A.  705;  Forest  vs.  Shorts.  11  L.  418; 
Snocession  of  Thomas,  12  B.  215;  Hewett  vs.  Henderson,  9  U.  h7». 

356.  Interrogatories  Indiyisible — The  party  wishing  to 
avail  himself  of  the  confessions  made  by  •  the  adverse 
party  in  his  answer  to  an  interrogatory  on  facts  and 
articles,  must  not  divide  them;  they  must  be  takeo 
entire. 

('.  C.  2291. 

(A)  Interrogatories  not  divisible: 

Godfrey  y».  Hall,  4  Ij.  159;  Bradford's  Heirs  vs.  Brown,  6  M.  4^;  Bt^pun  m 
Parmieti,  6  M.  555;  Hunter  vh.  Smith,  7  M.  418;  Aoice  vs.  VarM,  81  A.  819: 
Mclyear  A  Kendall  vs.   Uunsieker,  29  A.  510;  Gusman  vs.  Hearsey,  * 

A.  261. 

(B)  AdaniBsioHS  i/n  pleadings  may  be  diiHdcJ, 
Small  TS.  Zachtu-ic,  4  B.  144. 

(C)  Answers  to  jnterrogatoines  must  be  regulated  by  rules  of  emdenoe* 

Lafarge  vh.  Ripley,  4  N.  S.  804. 
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SECTION  ISL 
<?/■  /sswtf  joined  (Contestatio  Litis). 

^^3S7'  Issue  Joined — The  cause  is  at  issue  when  the  de- 
fendant has  answered,  either  by  confessing  or  denying^ 
the  facts  set  forth  in  the  petition,  or  by  pleading  such 
dilatory  or  peremptory  exceptions  as  he  is  bound  to  plead 
im  limine  litis ^  pursuant  to  the  provisions  of  this  Code. 

(A)  J%imii\9  of  Is^ue  EfBential. 

Joimog  of  issue  is  foundation  of  action. 

Adler,  Goldman  A  Siegel  t8.  Wolff,  06  A.  175;  Hoira  of  B«iUto  Yi. 
Pradhomme.  8  N.  8.  889. 

(M)  Flam  to  fiMrtte  waives, 

Objeetioa  to  form  of  action. 

Timnard  yb.  Hill,  10  A.  347. 

CC)  No  iwue  i8  joined. 

1.  When  defendant  is  sued  as  president  of  company  and  an- 
swers personally,  or  vice  versa. 

<  1ty  of  Jefferson  V0.  Kaiser,  17  A,  176. 

2.  When  exception  is  filed. 

Borland  ys.  Judge,  iiO  A.  156, 

Bxcept  where  exception  is  virtually  an  answer,  is  so  re- 
garded and  referred  to  merits. 
Mayem  ys.  Bloomfleld  A  Co.,  29  A.  396. 

8.  When  wife  files  ntuwrtlwirized  answer. 

TiUett  YB.  Upton,  13  A.  146;  Adle  ys.  Auty,  1  A.  ait. 

IP)  JmdgmetU  by  confession  vaUd  without  diation  or  d^fauU. 
lUrbnry  ys  Face,  39  A.  667 ;  Skinner  ys.  Dameron,  0  R.  447. 

(M)  Cmrator  ad  hoc  must  file  answer. 
Story  YS.  Jones,  14  A.  76. 

358.  lasue  Vat  Joined — ^Wben— When  the  defendant 
pleads  some  declinatory  exception,  without  answering  t# 
the  merits,  there  is  no  issue  joined. 
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359.  Joining  Issue  Foundation  of  Suit — Th^ioiaing^of 
issue  J^  in  fact  thg^ foundation  of, the  suki  as  citation  is 
that  of  the  action ;  it  is  only  after  this  is  done  that  the 
suit  begins;  the  parties  are  then  in  a  situation  to  discover 
what  evidence  is  necessary  in  support  of  their  respective 
claims. 


(A)  Joining  issue  is  foundation  of  suit. 

Zacharlevs  Richards,  6  N.  S.  469;  Beatty  vs.  Wrljcht^s  Estate,  7  N.  S.  2«; 
Woolfolk  vs.  Woolfolk,  80  A.  139. 

(B)  Commission  to  take  depositions  may  issue  at  any  time  after  ser- 
vice of  petition  and  citation. 

Mayo  vs.  Savory,  4  R.  I. 

360.  Tacit  Joinder  by  Default — When  the  defendant 
suffers  judgment  by  default  to  be  taken  against  him,  the 
issue  is  joined  tacitly;  because  such  defendant  is  pre- 
sumed by  his  silence  to  have  confessed  the  justice  of  his 
adversary's  demand;  therefore  the  plaintiff  is  allowed  to 
proceed  with  his  proofs,  in  order  to  have  the  judgment  con- 
firmed. 

0.  p.  634, 

(A)  Judgment  by  default  raises  presumption  of  Justice  cf  plaintiff  ^s 
case. 

Lopes  vs.  Bergel,  7  L.  178. 

(B)  No  amendment  of  pleadings  after  judgment. 
Landry  vs.  Baugnon,  17  L.  82. 

(C)  All  essential  facts  mu^t  be  proved  in  confirmation  of  judgment 
by  default. 

C.  p.  312;  YounK  vs.  Talbot.  13  R.  518;  Grifflag  vs.  Caldwell,  1  R.  16;  Ftnk  t». 
Martin,  1  A.  117;  Kentgcu  Si  Go.  vs.  Jordan,  15  \.  219;  Soliewer  ts.  Klein, 
15  A.  303. 

(D)  Default  cuts  off  pleas  which  should  be  filed  in  limine, 
Cochrane  V8.  Miller,  10  A.  140;  Reynolds  vs.  Reynolds,  12  L.  618^  Lopez  Tt. 

Kergel,  7  L.  181 ;  Parish  of  St.  John  vs.  Soheznnydre,  84  A.  850. 

Ct!)  Answer  cuts  off  motion  to  dissolve  attachmenL 
Meyers  vs.  Perry,  1  A.  873. 
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361.  Death  of  Party  After  Issue  Joined — If  after  issue 
joined  either  the  plaintiff  or  defendant  die,  it  is  not  neces- 
sary to  recommence  the  action;  it  continues  between  the 
sur\'iving  party  and  the  heirs  of  the  one  deceased,  pur- 
suant to  the  provisions  enacted  in  the  first  part  of  this 
Code. 

C.  p.  120, 121, 113;  C.  C.  945,2315. 

(A)  Heir  must  be  cited,  not  curator  ad  hoc. 
McMlokenTS.  Smitb,  6  N.  8.  428. 

(BJ  Making  parHea: 

1.  Actions  do  not  abate  by  death  of  party. 

Staokbouse  vs.  Zuntz,  41  A.  419;  Thomas  ys.  Cortes,  6  R.  44 ;  Zuberbler 
A  Behan  vs.  Prudhomme,  34  A.  1049;  Todd  vs.  Young,  16  A.  162; 
Smitb  vs.  WInbusb,  3  L.  442;  Augastine  vs.  Avllla,  29  A.  837;  Greig 
vs.  Muggab,  11  L.  358. 

2.  Minor  heirs  made  parties  by  tutor,  or  when  there  is  no 
regular  tutor,  by  curator  od  hoc  or  special  tutor. 

Id.;  34  A.  1049. 

3.  And  only  court  where  suit  pending  can  appoint  curator. 

Uassy  &  Co.  vs.  Nelson;  30  A.  26. 

(C)  Proof  of  death. 

Affidavit  or  other  |>rima /acie  showing  necessary. 

flawkins  vs.  Dartest,  3  A.  547;  Babcock  vs.  Williams,  10  L.  39$. 


CHAPTER  III. 

OF    THB    INCIDENTAL    DEMANDS   WHICH    MAY  BE    MADE 
PENDING   THE    ACTION. 

362.  Inridental  Demands — The  defendant,  besides  the 
exceptions  which  he  can  oppose  to  the  action  brought 
against  him,  may,  on  his  part,  institute  demands  inci- 
dental to  the  suit,  either  against  the  plaintiff  or  against 
third  persons  not  parties  to  the  cause, 
c.  P  i«- 
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4^4,  ill  o^*    ^^363.  Id.  Continued— The  incidental  denaands  which  the 
defendant  may  bring,  are  demands: 

In  compensation;  ^^^  "^^  '  * 

In  reconvention ;  a-  <^  ^  ^  '^    •'     '      .  '  -u  c-r-v^— 
^*  In  warranty.      ^..  ,    ^.,_ 

364,  Intervention  and  Third  Opposition — Third  persons 
not  originally  party  to  the  suit,  may  intervene  in  the  same, 
and,  like  the  defendant,  institute  demands  incidental  to 
the  main  action,  either  before  judgment  or  on  exception; 
and  these  demands  are  called  the  intervention  and  opposi- 
tion of  third  persons. 

0.  p.  889. 

365,  Incidental  Demands  in  Writing — The  incidental 
demands  must  be  made  in  writing  in  the  same  manner 
that  the  principal  demand  is  made. 

SECTION  1. 
Of  Demands  in  Compensatf'on,  or  Set- Off. 

366,  Compensation,  or  Set  Off — Compensation,  or  set- 
off, is  a  mode  of  extinguishing  debts,  which  takes  place 
when  it  happens  that  both  plaintiff  and  defendant  are  in- 
debted to  each  other;  each  retaining,  in  payment  of  the 
sum  due  to  him,  "the  amount  which  he  owes  to  the  other. 

C.  C.  2207  et  seq. 
(A)  In  what  cases  compensation  not  allowed: 

1.  Against  taxes  or  other  public  revenues. 
City  VH.  Su^ar  Shed  Co.,  ;s5  A.  648;  Schmidt  v».  New  Orleans,  88  A.  W; 

Municipality  No.  8  vh.  Hart,  6  A.  570;  West  Baton  Rouge  vs.  llocris^ 
27  A.  469;  City  vg.  Gregg  A  Ford,  28  A.  836;  Geren  vs.  Gruber,»A.©4; 
City  vs.  Waterworks  Co.,  86  A.  486;  Morris  vs.  lAllaurie,  89  A.  47;  City 
vs.  Davidson,  30  A.  641 ;  Union  Co.  vs.  Bordelon,  7  A.  192. 

2.  Against  fldueiaTy  debt,  or  against  claim  tor  restitutaon  of 
thing  of  which  owner  has  been  unjuBtly  defMived. 

Buii'v  vii.  KeenanftSlaws<m,35  A.  112j;Haydel  v8.BoussolUl  A.aS;Tal« 
vs.  Noliiu,  8  A.  449;  Nolan  vs.  Shaw, 6 A. 46;  MoKee  vs.  Anionet(e,tA- 
307;  Khode.H  vs.  Hooper,  6  A.  866;  Breed  vs.  Purvis,  7  A.  M;  Hof^ 
vs  Kgerton,  II  A.  73;  Vincent  vs.  Gandolto,  12  A.  626;  Uudbetov^ 
Melaucon,  28  A.  629 ;  Heatty  V8.  Scuddy,  10  A.  404 ;  Murdoek  «  Willisnis 
vs.  Hank.  23  A.  112;  Turley  vs.  Dreyfus,  36  A.  618.t 
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8.  Against  debt  to  inmlmnt,  though  Inftolvency  not  judicially 
^leclared. 

Ciae  V8.  Cannon,  28  A.  86, 112;  Kennedy  vs.  Savings  Institution,  a6  A.  1; 
Sawyer  vs.  Hoa^r.  17  Wall.  610;  Pratts  vs.  His  Creditors,  5  B.  288; 
Cram  Vi».  BalUIo,  2  L.  82;  2  A.  459;  6  N.  S.  66;  8  N.  S.  29;  14  L.  556;  1 
H.  8.  481. 

But  where  indebtedness  of  insolvent  preceded  the  insol- 
yency,  compensation  may  be  pleaded. 

Martin  vs.  His  Creditors,  16  A.  165;  Bolssler's  Syndic  vs.  Belalr, 
1  N.  S.  488;  Reatty  vs.  Scuddy,  10  A.  404. 

4.  Between  depositor  and  depositary. 

Mnrdock  ft  Williams,  vs.  Bank,  2H  A.  IIH;  Morgan  vs.  Lathrop,  12  A.  257; 
Breed  vs.  inirvis,  7  A.  58;  Bhidworth  vs.  Jacobs,  2  A.  26;  Gordon  A 
Gomila  Vs.  Mnehler,  84  A.  606;  Hanoook  vs.  Bank,  32  A.  590;  Bogert 
vs.  Sgerton,  11  A.  98;  Mathews  vs.  Creditors,  10  A.  342. 

5.  Between  officials  and  the  goyemment. 

Schfenidt  vs.  New  Orleans,  33  A.  17;  New  Orleans  vs.  Flnnerty.27  A.  681; 
New  Orleans  vs.  Fassman,  27  A.  650;  U.  8.  vs.  McDaitiel,  7  Pvters,  16; 
U.  S.  vs.  Ripley,  7  Peters,  23;  U.  S.  vs.  FlUebrown,  7  PttL-rs,  2><;  U.  8. 
vj«.  Kinggold,  8  Peters,  168. 

6.  Where  debts  are  not  equally  liquidated  : 

Hope  vs.  Howard,  19  A.  465;  DeLi/.ardi  vs.  Uardaway,  8  R.  22. 

(a)  As  account  against  judgment. 

Hereford  vs.  Babin,  14  A.  8H2;  Turley  vs.  Dreyfus,  83  A.  518. 

(b)  Unliquidated  damages  against  note. 

i(«  rens  vs.  Ker, 28  A.  96 ;  Pike  A  Lapeyre  vs.  Wells,  24  A.  208 ;  Moss 
vs.  Mnnn  A  Co.,  28  A.  574. 

(e)  Contingent  liability  of  surety  on  bond  against  due  bill. 

Saeoession  of  Arick,  28  A.  612. 

(d)  Eyentual  interest  of  heir  in  estate  against  a  note. 

Maguin  vs.  Duroc,22  A.  249. 

(e)  Account  against  note. 

Phelps  vs.  stone,  8  A.  617 ;  Copley  vs.  Lambeth,  9  R.  187 ;  Hoffman 
vs.  B.  B.  Co.,  9  L.  23. 

(f)  Unascertained  value  of  property  taken  for  public  use 
pleaded  against  judgment  favor  of  city. 

.     City  vs.  Cordeviolle,  10  A.  ^34. 

7.  Where  plea  is  by  agent  against  trust  claim. 

Hanraban  vs.  Leclerq,  15  A.  204;  Nolan  vs.  Rogers,  4  N.  S.  145;  Hioky 
▼ft.  Sharpe,  4  L.  887. 

8.  Where  plea,  based  on  debt  due  by  partnership,  is  directed 
against  debt  due  to  individual  partner. 

Key  vs.  Box,  14  A.  592;  Lambeth  vs.  Vauter,  6  R.  IHl ;  Davis  vs.  Eloi,  4 
L.  107;  Ashley  vs.  Sholars,  22  A.  442;  Terran  vs.  DoLa«.tra,  2  L.  326; 
Walsh  vs.  WelU.  7  L.  8rt7. 
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9.  Where  debt  is  not  equally  demandable. 

As  where  check-holder  pleads  its  amount  in  compensa- 
tion against  note  sued  on. 

Case  TS.  Maroband,  23  A.  60;  Case  Y8.  Ilen(ler9on,28  A.  49;  but  sec 
Gordon  &  Goiiiila  vs  Muobler,  84  A.  6i»4,  overruling  this  otM 

10.  When  consignee  pleads  debt  due  him  by  A  in  compensa- 
tion against  consignment  by  A's  trustee. 

Bell,  Trustee,  vs.  Powell,  23  A.  796. 

11.  V/here  plea  is  by  debtor  of  minors  pleading  in  compensa- 
tion personal  debt  of  tutor. 

Spears  vs.  Spears,  27  A.  537. 

(B)  Ck>mp€n8ation  may  be  pleaded  against  execution  of  judgment, 
when  claim  offered  in  compensation  wa^  acquired  after  rendition 
of  judgment, 

i«l(lcll  vs.  Gormley,  4  A.  140;  Pattlson  vs.  Edmonson,  4  A.  IS9. 

(C)  Pleas  which  may  accompany  compensation : 
Prescription  and  payment. 

CoUey  vs.  Latourette,  7  A.  222;  Looney  vs.  Levy,  95  A.  1010;  Dorhauj 
vs.  Williams, 32  A.  962. 

(D)  Judgments  compensate  each  other  though  original  obligcUions 
were  not  compensable. 

Levy  vs.  Boos,  32  A.  1029,  10t2 ;  Lemane  vs.  Lemano,  27  A.  691;  bnt  see  Han- 
cock vs.  Bank,  32  A.  590. 

But  judgment  suspended  by  suspensive  appeal  not  pleadable 
in  compensation ;  aliter  where  appeal  is  devolutive. 

Benton  vs.  Eoborts,  2  A.  243:  Kinion  vs.  HIU,  12  K.  376.  Sandel  vs. 
George,  18  A  527 ;  Woods  vs.  VIosoa,  26  A.  716. 

(E)  Effect  of  jdea  of  compensation: 

1.  Admits  debt. 

Ashley  YB.  Sbolars,  22  A.  442;  18  L.  6;  12  L  3<*7. 

Unless  the  admission  is  negatived  by  the  terms  of  the  plea. 
See  Davis  vs.  Stone,  9  A.  126;  Looney  vs.  Levy,  35  A.  1012. 

(F)  Plea  must  be  special, 

Marshall  vs.  McCrea,  2  A.  79. 

(O)  And  plended  with  clearness  and  fulness  of  speciflcoHon. 

Kennervs.  Peck,  2  A.  9.SH;  Wilcox  vs.  Creditors,  11  B.  846;  Beall  t« 
Allcu.  2  A.  9:«;  Bayly  A  Pond  vs.  Staoey,  30  A.  1212;  Smith  vs.  Scott! 
3  K.  2'>0;  White  vs.  Moreno,  17  L.  373. 

(H)  Plea  in  compensation  retroacts  to  time  wlien  plaintiff  and  de- 
fendant became  mutually  indebted, 

Millaudon  vs.  Lcf^seps,  17  A.  246;  Adams  VB.  Webster,  25  A.  U7. 
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367.  Pleadable  at  Every  Stage  of  Suit —The  defend- 
ant may  plead  compensation,  or  set-off,  at  every  stage  of 
the  proceedings,  provided  it  be  pleaded^ specially. 

C.  p.  323, 846;  Marshall  ys.  McCroa,  2  A.  W"  "^       ''^~'         ^ 

Payment  can  not  be  proved  under  plea  of  compensation  et 
vice  versa. 
Maxwell  vs.  Collier,  6  B.  86. 

368.  Plea  of  Compensation  Basis  for  Separate  Suit — 
Compensation  may  be  pleaded,  either  in  the  answer  to 
the  principal  demand,  or  it  may  be  claimed  by  a  distinct 
and  separate  demand. 

May  be  pleaded  on  separate  answer. 
Boagni  vs.  Andenon,  82  A.  920. 

369.  Costs  Incurred  Prior  and  After  Compensation — 
How  Adjusted— When  the  debt  which  the  defendant  offers 
in  compensation  of  that  which  the  plaintiff  claims,  is  of  a 
less  amount  than  the  one  demanded,  compensation  only 
takes  place  for  that  amount,  and  judgment  must  be  given 
in  lavor  of  the  plaintiff  for  the  surplus;  the  defendant 
must  pay  the  costs,  unless  he  shows  that  he  has  made 
a  real  tender  of  such  overplus,  at  the  time  and  in  the 
manner  provided  by  law. 

C.  C.  2304;  C.  p.  41A;  Stewart  vs.  Harper,  16  A.  181. 

370.  Costs  Continued — If,  on  the  contrary,  the  t\^'o 
debts,  as  to  capital  and  interest,  be  equal,  the  judgment  shall 
free  both  from  their  respective  obligations,  and  direct  the 
costs  incurred  prior  to  the  pleading  of  compensation  to 
be  paid  by  the  defendant,  and  those  incurred  subsequently 
to  be  borne  by  the  plaintiff. 

Ca2306. 

371.  Costs  Continued — But  if  the  debt  which  the  de- 
fendant sets  off  in  compensation  exceed  in  amount  that 
which  the  plaintiff  claims,  he  may  pray,  in*  his  answer,  that 
the  judgment  be  given  in  his  favor  for  the  balance;  and  if 
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the  compensation  be  just  and  equitable,  the  judgment 
shall  be  so  rendered. 

0.  C.  2308. 

'  373.  Compensation  Claimed  in  Separate  Action— When 

the  defendant  opposes  compensation,  not  in  his  answer,  but 
by  instituting  a  separate  demand  before  the  same  court  in 
which  the  suit  is  pending,  the  plaintitf  shall  be  bound  to 
answer  in  the  cause,  although  he  may  have  his  domicile 
out  of  the  jurisdiction  of  such  court;-  provided  the  com- 
pensation so  opposed  be  not  of  such  nature  or  amount 

as  to  render  such  court  incompetent. 
ap.163. 

373.  Id.,  How  Claimed  after  Judgment  in  Original 
Suit — If  the  defendant  suffer  judgment  in  the  original 
suit,  without  pleading  such  compensation  as  he  may  have 
to  oppose,  as  provided  above,  he  shall  not,  on  that  account, 
lose  his  right  of  action  against  the  plaintiff  to  recover 
whatever  amount  such  plaintiff  owes  to  him ;  but  he  must 
bring  his  action  before  the  court  within  whose  jurisdic- 
tion the  plaintiff  has  his  domicile. 

0.0.2216. 

He  can  not  enjoin  execution  of  judgment;  must  resort  to 
separate  action. 

De  LIzardi  yb.  Hardaway,  8  R.  28;  Kennard  ts.  Hendenoa,  9&  HBk 

SECTION  n. 

0/  Demands  in  jReconventton, 
^^,'^^T^^r^'    374-  Reconvention — The  demand  which  the  defendant 
institutes  in  consequence  of  that  which   the   plaintiff  has 
- '    , brought  against  him,  is  termed  a  demand  in  reconvention. 

E.S.551,2888.  ^ -^---^  -^^—--^^ 

(A)  No  reconvention  by  defendant  irrespective  of  residence  i^  plain- 
tiff  or  close  connection  of  demands,  main  and  reconventional: 

1.  When  reconventioiial  demand  is  based  on  tretjwMt»  tort,  or 
breach  of  fiduciary  obligation.  Nemo  ex  delicto  smo  meH' 
Oram  stuvm  conditionem  facers  potest. 

Bank  vs.  Keenam  A  Slawson,  35  A.  1129;  Forsyth  ys.  MarUa,  t  A.il4; 
Falls,  HoweU  AOo.  ts.  Thorns  k  PowaU,  22  A.  m. 
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2.  On  claim  for  damages  incident  to  the  institntion  of  stdt  for 
recovery  of  any  civU  right. 

Harris  ys.  R.  R.  Co.,  16  A.  140;  First  Municipality  vs.  Theatre  Co.,  2^ 
309:  Keene  ts.  Belf,  11  L.  304 ;  Bank  ys.  McDonald,  15  L.  36. 

8.  On  unliquidated  claim  for  damages  by  lessee  informed  thAt 
bouse  was  uninhabitable,  it  being  his  duty  to  repair  and 
deduct  from  rent. 

Diggs  TS  Maury,  23  A.  fi9. 

1  On  claim  against  State. 

State  TS.  Bradley,  87  A.  638;  but  as  against  a  parish  or  board  of  com- 
missioners, see  Potts  et  al.  ts.  Camp,  12  R.  641. 

6.  On  abandonment  of  defendant  by  plaintiff.  Demand  for 
separation  from  bed  and  board  mnst  be  based  on  proceed- 
ings laid  down  in  O.  C. 

BlenTenu  ts.  Husband,  14  A.  887. 

(B)  No  recowventional  demand  is  cMowedfor  damage$: 

t  Where  suit  is  sought  to  be  prosecuted  by  insolvent  pend- 
ing proceedings  in  insolvency. 
Bank  ts.  Bloch,  44  A.  804. 

2.  Where  reconventional  demand  is  made  for  personal  judg- 
ment for  taxes.     Such  suit  is  prohibited  by  Constitution/ 

BiTers  TS.  City,  42  A.  1196. 

iCj  Silence  ofjttdgment  as  to  reeonvention : 

1.  Sflence  in  judgment  as  to  reconventional  demand  equiva- 
lent to  rejection. 

State  ex  reL  Umbehagen  ts.  Nepler,  35  A.  865 ;  Shakespeare,Smlth  A  Co. 
TS.  Ware,  88  A.  670. 

2.  So  also  silence  in  verdict  of  jury. 

Shakespeare,  Smith  ft  Go.  ts.  Ware.  88  A.  571 ;  Bdwln's  Heirs  ts.  "BVa- 
sel,  19  L.  322;  Therlot  ts.  Henderson, 6  A.  222;  VlUars  ts.  FalTre, 
16  A.  39h. 

(D)  Beeonvention  and  rule  qace  temporalia,  etc. : 

When  reconventional  demand  is  prescribed,  rule  qtue  tern- 
poroiia  will  not  vitalize  it. 

Boeto  TS.  Lane,  8  A.  141.  Knox  ts.  Thompson,  12  A.  116;  but  see 
N  Icholls  TS.  Hanseo,  2  L.  886. 

J 
(Ef  hterruptM  preecri^^um  pending  action : 

Briggs  TS.  Morgan,  10  B.  119. 

Bat  prescription  runs  if  reconventional  demand  not  filed.. 
Bok>nk»n  ts.  OaTeller,  4  A.  187.  •   •  ^  ^ 
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(F)  DiMcmMfMUiMoe  pendin§  r^wmmeniiim: 

1.  Reconyentioii  pending,  no  discontinnance  allowed  so  is  to 
affect  such  demand. 

Warfleld  vs.  Hamlet,  28  A.  SIA ;  Verges  ts.  GoiuMles,  88  A.  41i;  Btnov 
Ts.  Boblchaux.lS  A.  70;  Mooh  ts.  Garthwaite,  11.  A.  187;  MoDoaoogb 
TS  Gopelaod,  9  U  SIO;  Coxle  ts.  Do  was » 9  B.  IM;  D  .Tit  ▼•.  Toosg 
85  A.  789. 

2.  But  a  non-soit  may  be  entered. 

MoDonoagh  ts.  Hart,  8  L.  458;  88  A.  434. 

(0)  AppedUsbility  cf  reeonvenHfrnak  demand. 

Not  affected  by  unappealable  nature  of  main  demand. 

CkKso  TS.  Oayral,  dS  A.  398;  Pleard  ft  Well  ▼«.  Wade,  80  A  «K;  Si. 
579;  11 R.  13;  10  B.  488;  8  B.  887 ;  Pesaut  ts.  Heartt,n  A.  382;  Deta n. 
Ck>Tington,  85  A.  886;  Lamorere  ts.  ATery,  82  A.  1006. 

(H)  No  an8W3r  to  reconveiUional  demand  need  be  filed  nor  neei 

eervice  be  made. 

Hobson  TS.  Woolfolk,  38  A.  885;  Bayly  *  Pond,  ts.  Staoey  a  Potamd, » 
A.  1310. 

(1)  Reoonventional  demand  must  be  set  forth  with  clearneu  and 

precision. 

Teal  TS.  Lyons,  80  A.  1143;  Bayly  ft  Pond  ts.  Staoey  ftPolaii(l,80A.  Ui«>. 
Hernsheim  ft  Bro.  ts.  LeTy,  82  A.  840;  Frank  ts.  Hollander,  81  A.j^^ 
Jonan  ts.  Ferand,  2  B.  316;  8  B.  864;  White  ts.  Moreno,  17  Um;  Mr 
Masters  ts.  Palmer,  4  A.  881 ;  Lallande  ts.  Ball,  31  A.  185. 

(J)  Evidence  in  reeonvention  when  tiot  objected  to  will  be  wnmdtred. 

though  no  formal  plea  presented, 

Kean  ts.  Brandon,  17  A.  87 ;  Eastran  ts.  Harris,  4  A.  196;  Ames  ts.  Telefr&pb, 
5  A.  184 ;  Gayarre  ts.  Tennard,  9  A.  355. 

(K)   Beconventional   demand    being  inadmisHble^  remeig  is  iy 
mcHon  to  strike  out  or  by  objecting  to  evidence. 

Harris  ts  Stookett,  85  A.  387 ;  State  ex  rel.  Pflug  ts.  Judge,  85  A.  716. 

(L)  No  amendment  of  petition  dUowed  which  would  dtffeat  rf<xmre$' 
tiondl  demand^  as  one  substituting  new  plaintiff. 

Duncan  TS.  Helm,  81  A.  808. 

375.  Reconvention,  g^^jt  Where  Plaintiff  Resides  out 
of  State  or  in  Different  Parish,  Must  be  Kecessarily  Con- 
nected with  Main  Action — In  order  to  entitle  the  d^ 
fendant  to  institute  a  demand  in  reconvention,  it  is  requisite 
that  such  demand,  though  difJerejatJjQinjhemwn^ 
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be,  oeveitfaelgaay  necesaarily  connected  with  and  incidental 
toAe_sani§;  at,  for  instance,  the  demand  instituted  by  the 
possessor  in  good  faith  against  him  who  sues  in  order  to 
evict  him  or  for  the  purpose  of  obtaining  the  payment  of 
the  improvements  made  on  the  premises : 

Provided,  that,  when  the  plaintiff  residgs^out^ojLthe 
State,  orjn  Ihe  State  J)utin  a  different  parish  from  the 
defendant^  said  defendant  may  institute  a  demand  in  re- 
convention against  him  for  any  cause,  although  such 
demand  be  not  necessarily  connected  with,  or  incidental 
to  the  main  cause  of  action. 

0.  p.  874. 

(A)  Whet^  plainiiff  reHdes  out  of  parish^  rtoonventUmoL  demand 
cUomftd  irrespeaHve  of  nature  of  demand. 

Act  1889 ;  Spean  ts.  Spears,  27  A.  643 ;  Rigney  ▼«•  Monette,  45  A.  941 ;  Spinney 
vs.  Hyde  *  MoKle,  16  A.  360;  State  ex  reL  Pflng  vs.  Judge,  86  A.  767; 
State  National  Bank  vs.  Erans  et  aL,  33  A.  464;  Mayo  ys.  Sarory,  4  B.  1; 
Woolfolk  YS.  Ship  Graham's  PoUy,  18  A.  698. 

And  principal,  not  agent,  is  real  plaintiff. 

Smith  TS.  Cordage  Oo.,  41  A.  1. 

(M)  MmommenHonal  demand  in  eueh  case  may  be  for  unliquidated 


laUaade  t«.  Ball,  |0  A.  19t;  Oammaok  ts.  Priestly,  13  B.  438;  Evans  vs. 
Hatoher,10  A.96;  Barrow  ▼«.  Boblohanz,  16  A.  70;  Spinney  vs.  Hyde  A 
Midne,  16  A.  366;  Oafn  ts.  Pollen,  34  A  511. 

(C)  Where  flaintifL  reeides  in  fame  parish^  reconventUmal  demand 
mtutbe_nece89arily  ogagected  with^  or  incidental  to  main  demand; 

Fagot  TS.  Porohe,  7  L.  563;  Pi  ▼•  Yidal,  6  A.  803;  18  L.  66;  Murphy  A  Oo.  vs. 
McCarthy  it  Flnnerty,  36  A.  88;  Etamilton  vs.  Hurst,  5  A.  150;  15  L.  878; 
Ooeo  TS.  Gnyral,  86  A.  396;  Wiloozon  ts.  Bnford,  10  L.  188;  Mills  vs. 
FisUdwSvSO  a.  837,  17  L.  177;  Hynson  vs.  Wheeler,  15  A.  409;  Nasum  vs. 
eore,  M  A.  306;  Seneeal  vs.  Smith,  9B.  418. 

And  Uie  rule  applies  where  one  of  the  plaintiffs  resides  in 
same  parish. 

Teal  TS.  Lyons,  80  A.  1140. 
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(D)  By  AotSOof  lB86y  p.  84^  dtfemdawt  may  recover  in  9ame  9uU 
damages  oouMd  by  wrongful  Usuanoe  of  conservatory  write. 

Under  former  jurisprudence,  defendant  r^egated  to  action  on 
bond. 

Patin  vs.  Blaize,  19  L.  397;  Oooo  yb.  Guyral,  M  A.  396;  MorgmM  r^ 
Drlggs,  17  L.  176;  Knox  vs.  Thompson.  12  A.  114;  Miunim  TS.  Qore. 
24  A.  208;  Thomas  vs.  Sewell,  80  A.  860 

(E)  No  prohibition  liee  to  prevent  oourt  from  passing  on  reconvene 
tional  demand  of  which  it  has  jurisdiction, 

Galtett  Gin  Mannfaotaring  Go.  tb.  Jndge,  84  A.  760. 

376.  Where  Grounds  of  Demand  Are  Entirely  Distinct 
— If  the  demand  instituted  by  the  defendant  be  one  in 
its  nature  indegendent  from  the  action  brought  by  tl|^ 
it   shall   be 


jlaintiff,  it  shall  be  considered  as  a  principal,  not  a 
reconventional  demand,  and  must  be  brought  at  the 
domicile  of  the  plaintiff. 

377.  Form  of  Reconvention — In  all  cases  of  reconven- 
tion, the  defendant  may  plead  it  either  as  an  exception 
in  his  answer  to  the  principal  demand,  or  institute  a  dis- 
tinct and  separate  demand  before  the  court  in  which  the 
main  action  is  pending;  and  the  original  plaintiff  shall  be 
bound  to  answer  without  pleading  to  the  jurisdictioli  of 
the  court,  even  if  he  has  his  domicile  elsewhere,  provided 
the  court  be  competent. 

C.  p.  162;  Bayni!  vs.  Fox,  6  R.  4. 

(A)  No  dtationj  no  answer,  no  service  of  reconventional  demand 

necessary. 

HobsonvB.  Woolfolk,  28  A.  384;  Hunter  vs.  Sparlook,  ttL.  100;  Soarac  ▼«. 
Doralde,  1 L.  96, 3  N.  8.  864 ;  Head  vs.  Buokner,  2  L.  288, 18  A.  896;  KohA  ▼■. 
Wagner,  1 B  275;  Underwood  vs.  Laoapere,  10  A.  766;  Happenbaner  ts. 
Dorlln,  26  A.  640;  Erwin  vs.  Bank,  5  A.  1. 

(B)  Non-residence  can  not  be  pleaded  to  Jurisdiction  in  oases  c^  re* 
convention. 

Btone  V8.  Carter,  8  L.  288.  ' 
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fO)  Main  and  reconvenHonal  demand  tried  together ^  dut  wmetimes 

there  ehouUL  be  two  Judgments  or  findings. 

Xelly  T8.  Caldwell,  4L.  88:  Johnston  vs.  Bagley,  4  L.'334;  Bailey  vs.  Smith, 
13 1*.  506 ;  Zerf nxe  vs.  Bixner,  14  L.  881^. 

(D)  Reconvention  cognizable  by  court  only  which  has  Jurisdiction  of 

main  action. 

Hetn  of  Kempe  ts.  Hunt.  4  L.  477;  Bayne  vs.  Pox,  18  L.  80;  Biernackl  ▼•• 
Mexla,  18  L.  86. 

HEonoN  in. 

Of  Demands  in  Warranty. 

^378*  Warranty — The  obligation  which  one  contracts  to 
defend  another  in  some  action  which  may  be  instituted 
against  him  is  termed  warranty.  The  one  who  has  con- 
tracted this  obligation  is  called  the  warrantor. 

11  A.  302 ;  O.  O.  2609.  2S17.  2619. 

(A)  Warranty  based  on  contra^si,  not  on  offence  or  quasi  offence. 
Weymouth  vs.  City,  40  A.  844;  Oooo  ys.  Hardie,  36  A.  280;  Hood  ts.  Stewart, 

2  A.  219. 

(B)  No  caU  in  warranty  allowed  when  no  privity  of  contra^  exists 
between  plaintiff  and  proposed  warrantor. 

1.  Where  defendant  saed  on  note  proposes  to  call  third  per- 
son in  warranty  who  is  not  on  said  note. 

Bntler  ts.  Stewart,  18  A.  556;  Anselm  vs.  Wilson,  8  L.  37;  Haokett  vs. 
Sohlele  A  York,  19  A.  67;  see  IfcOlae  vs.  Oopley,  1 B.  184. 

2.  Where  drawer  of  draft  is  sued  and  attempts  to  call  in 
acceptor. 

Wesson  vs.  Grarrieon  A  Fuqna,  8  A.  136;  Lannsse  vs.  Massicot,  8  M. 
261 ;  Frost  vs.  Harrison,  8  A.  128. 

8*  Where  action  is  possessory. 

Garrett  vs.  Oliver,  10  A.  608;  Dnplessis  vs.  Lastrapes,  11 B.  451 ;  Thomas 
r  YS.  BallliO,  7  L.  414. 

4.  Where  process  is  summary  against  surety  on  appeal  bond, 
who  attempts  to  call  in  one  who  by  separate  act  agreed 
to  hold  him  harmless. 

MoGreck  *  Co.  vs.  Murphy  *  Gains,  28  A.  297. 

5«  Wiiere  railroad  calls  another  when  sued  on  contract  to 
carry  goods. 

Lfvy  vs.  B.  B.  Co.,  85  A.  618;  H  -wrin  vs.  Clark,  8  B.  27.'         • 
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f  C;  Ab9evU  warrantor  not  validly  tronght  into  CGurt  b^  truram  ^ 
/mjc,  fwj  perBonal  judgment  can  be  rendered  agaifu^t  him* 

Ziwrn^rru.  Ttaotii|>«oti,  U  U  n  ;  P^iuU  ra.  runifl^  i»  A,  4&1;  LALLgbtoD  t*^ 
toe  Oo,p  S9  A.  nm;  SiaUb  ta,  MoWaturs*  7  A.  m. 

{D}'W\fe   can    neeer   be   called  in  vjarrnntjf    t>jf    htiahand   of  hU 
repreAcntatiifea . 
Wh^try  v«.  Ben,  a  a*  aia, 
(H)  Person  called  in  warrajitji  oaji  not  obtain  judgment  etgainwi  pw^* 
aon  calling  him* 

jQnea  ts*  Humtttt-,  7  A^  334, 

{F}  Call  in  warranty  not  dilatory  exceptii>n^ 

379 ,  Kinds  of  Warranty^ Warranty  may  be  of  two 
kindSt  real  or  person  ah 

Real — Real  warranty  is  that  which  anses  in  real  or 
hypothecary  actions;  as  when  a  purchaser  is  sued  in 
eviction  ot  an  immovable  property  which  has  b^en  sold 
to  him. 

Personal — Personal  warranty  is  that  which  takes  place 
in  personal  actions:  it  arises  from  the  obligations  which 
one  has  contracted  to  pay  the  whole  or  a  part  of  a  debt 
due  by  another  to  a  third  person. 

O'D^mntll  ve»  Hetir>%  F*>r^t  h  Co.j  44  A.  §45, 
MJ  Perftonal  warranty. 

V*.  Haber,  n  A.  fffiO;  Oowan^l  vs,  Kr^jroolds,  I!  L.  am. 

(B)  Seller  of  intereet  in  partner§hip  warrantB  mlvenc^  itf  dBbtt^r  qf 
partnership. 

Sj-udica  or  MorgivQ  vm.  Darenporl^H  HeirB*  »  U  I(h>. 

380.  When  Defendant  Entitled  to  Delay  for  Calling  in 
Warranty — ^When  one  is  sued  in  eviction  of  an  immov- 
able property  sold  to  him,  or  for  the  payment  of  a  debt 
which  another  person  had  promised  to  pay  on  his  account 
to  the  plaintiff,  he  shall  be  entitled  to  a  delay,  in  order 
to  have  his  warrantor  made  a  party  to  the  suit,  as  pnn 
vided  in  the  following  article, 

2U 
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i9U9iojudgmetU^mfieHon  d^endatU  «um  toarrantot 
tUle  in  tome  one  eUe, 

up,  2  L.  242. 

perfcrma  hi$  warrani^  by  shewing  want  cf  title  in 
8.  Hart,  8  L.  468. 

»n  not  aUaek  eommon  title. 

rqniiart,  8 L.  MS;  Stokes  ys.  Bhaekelford.  If  L.  172. 

ft  he  taken  where  imurantor  has  not  answered. 

ordier,  6  L.  849.  ^  X^<»-  • 

for  Call  in  Warranty— The   delay  granted   f  •  *^'At '     /^ 
irrantor  must  be  the  same  as  that  given  to  ^^  ^^^^^  '* 
^r  to  answer  to  the  demand  instituted  against 
g  to  the   distance  of  his  domicile  from  the 
ie  court  is  held  in  which  the  main  action  is 


r  for  Judgment  Against  Warrantor  is  Con- 
nd  in  Warranty — The  defendant,  wishing 
1  warranty,  may,  in  his  answer,  pray  the 
e  against  his  warrantor  the  same  judgment 
>e  rendered  against  him  on  the  principal 
i  prayer  will  be  considered  as  a  demand  in 

in  to  Warrantor — ^The  clerk  of  the  court  in 
endant  has,  in  his  answer,  called  one  in  war- 
ake  out  a  copy  of  such  ans^rer,  and  issue  a 
of  which  shall  be  served  on  the  warrantor, 
allowed  for  answering  the  same  delay  as  in 
;  and  he  shall  address  the  same  to  the  sher- 
ish  in  which  the  warrantor  resides,  in  order 
ed  on  him  in  the  same  manner  as  is  directed 
its. 

rarrantor  need  not  be  served.    Party  wiping  to 
must  do  so  by  petition,  not  by  answer  in  war- 

s.  Bank,  20  A.  667. 
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384.  Court  in  which  Main  Action  Brought  has 
diction  Over  Warrantor,  Exceptions  and  Defences 
The  warrantor  thus  cited  is  bound  to  appear  beto 
court  in  which  the  principal  demand  has  been  insti 
even  when  he  resides  out  of  its  jurisdiction,  in  on 
defend  the  suit  for  the  defendant;  he  maY  pkM. 
exception  in  defending  the  cause  _\!diich^l]i^^t;f^ 
himself  might  have  pleadedj_even  such  as  are  perso 
such  defendant. 

(A)  Defences  toarrantor  may  make: 

Any  defence  defeating  plaintiffB'  claim. 

Woalfolk  vs.  Ship  Graham's  Polly,  18  A.  m^ ;  Burbrld^e  A  Oo 
drus,  23  A.  664;  Powell  vs.  Hayes,  31  A,  7S&;  Hcdford  v^  Urt 
L.241. 

(B)  Pleas  of  tvarrantor  avail  defendant  at  all  tirne^^ 

Vascoeii  vs.  Smith,  2  A.  H28. 

(CJ  He  may  not  object  to  deposit  ions  taken  before  he  becaiM  ; 
Late  VH.  Armoror,  14  A.  S38. 

(D)  Warrantor  necessary  party  to  appeaL 
Armant  vs.  Bourgeois,  19  A.  70. 

385.  Decree  Against  Warrantor— Extent— If  th 
fendant  is  cast  in  the  action,  the  judge,  when  he 
judgment  against  such  defendant,  must  render  at  th< 
time  a  judgment  in  favor  of  the  defendant  against  hi 
rantor,  for  whatever  indemnity  may  be  due  to  su( 
fendant,  as  well  as  for  all  the  loss  and  damage  h 
have  sustained  by  reason  of  the  action. 

Counsel  Fees  Against  Warrantor— When  Hecov 
by  Sheriff,  Constable,  etc. — But  no  she  rift,  constat 
other  oflScer  of  court,  shall  have  the  right  to  recover  ■ 
seizing  creditor,  sued  as  warrantor,  the  counsel  i 
such  sheriff,  constable  or  other  officer,  incurred  b; 
ing  such  creditor  in  warranty,  unless  the  latter 
within  ten  days  only  from  service  of  the  call  in  wai 
fail  to  appear  and  make  defence  for  the  d^fendai 
calls  him. 

200 


[DENTAL  Demands  Made  Pending  Action.  .  386-388 

igment  against  warrantor : 

reater  sum  than  price  recovered  by  him,  in  absence  of 

jes. 

mia  vs.  Bllllaudon,  5  K.  76;  Sullivan  vs.  Qoldman,  i^  A.  13;  Mu- 
sipality  No.  1  vs.  Leroy,  15  L.  147;  Municipality  No.  1  vs.  Oorde- 
le,  19  L.235;  Ranney  vs.  Burtho,  16  A.  846;  Morri?  vs.  Abat,9L.  654; 
L.  160;  Fletcher's  Heirs  vs.  Cavellier,  10  L.  117. 

iable  for  coansel  fees  of  party  calling  in  warranty. 

lamt  vs.  LeBlano,  14  A.  770;  Late  vs.  Armorer,  14  A.  8.^8. 

where  there  is  exclusion  of  warranty  only  price  can 
covered. 

\i  vs.  Syndic  of  MiUon,  16  A.  44;  Soott  vs.  Featherston,  6  A.  814; 
antz  vs.  Stoll,  84  A.  1287. 

»  costs — 

Delacroix  vs.  Cenun'  Heirs,  8  N.  S.  356;  Underwood  vs.  Laoapere, 

A.  274;  Sarpy  vs.  New  Orleans,  14  A.  311;  Bach  vs.  Miller,  16  A.  44. 

Igment  Executory    Against    Warrantor — The 
30  rendered  shall  be  executory  on  the  part  of 
Ef  against  the  defendant,  and  on  the  part  of  the 
against  his  warrantor. 

!  necessary  party  to  appeal, 
ierson  vs.  Cade,  10  L.  270. 

11  in  Warranty  by  Warrantor — If  one  called  in 
las  himself  a  warrantor  who  is  bound  to  defend 
ay  also  in  his  answer  pray  that  his  warrantor  be 
pear  to  the  suit;  he  shall  be  entitled,  in  order 
0  the  same  delay  granted  to  the  defendant  for 
warrantor;  the  same  rules  shall  govern,  if  there 
tr  number  of  warrantors.  In  such  cases  the 
js  shall  be  carried  on,  and  the  judgment  ren- 
executed  in  the  manner  provided  in  the  preced- 


ilure  to  Call  in  Warranty  Does  Not  Destroy 
Ction — The  defendant,  though  he  has  not  called 
tor  to  defend  the  suit  brought  against  him,  does 
i  that  account  his  action  in  warranty,  unless  the 
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warrantor  proves  that  he  had  means  for  defeating  the 
tion  which  were  not  used»  owing  to  the  defendant  hav 
failed  to  call  him  in  warranty,  or  having  neglected  to 
prise  him  of  the  suit  having  been  brought, 

0.0.2518;  OP.  714. 

Independent  of  call  in  warranty,  defendant  has  action  ag& 
warrantor. 

Bt^as  TS.  Hunstock,  2  R.  188. 


SECTION  IV. 

Of  Intervention  or  Interpleading. 

(_  389.  Intervention — An  intervention  or  interpleader  i 
Remand  by  which  a  third  person  requires  to  be  permit 
to  become  a  party  in  a  suit  between  other  persona; 
joining  the  plaintiff  in  claiming  the  same  thing,  or  sot 
thing  connected  with  it,  or  by  uniting  with  the  defend 
in  resisting  the  claims  of  the  plaintiff,  or,  where  his  iiit 
e-t  requires  it,  by  opposing  both. 

R.  S.652;  O.  p.  101,.%4. 


{A)  No  intervention  allowed: 

1.  In  mandamuB  proceeding. 

Stato  ex  rel.  BieuTenu  vs.Wrotnowski,  17  A.  166,  Obuuiblita  tn.  At 
sou,  2  A.  490;  but  see  squarely  coutra:  Sontheru  B&nk  Ti,  Pniibi 
3)  A.  1. 

2.  When  issues  raised  by  intervener  are  entirety  fortlip 

l^        main  issue. 

Hamlin  T8.  Board  of  Liquidation,  10  A.  44»;  Pitxrei^  va.  Mu^r-,  71 
196;  Adams  a  Co.  ts.  Board  of  Liquidation,  S&  A.  689;  bntftee  I 
Oecll  Ys.  Board  of  Liquidation,  80  A.  34. 

.^.  By  creditors  in  suit  by  heirs  to  compel   adminiBtrAtof 
account. 

Moreau  vs.  Moreau.  'i.*)  A.  214;  Succession  of  Thorua*.  12  R.  315;  Hi 
▼s.  Atchison,  2  A.  m^. 

•4.  In  proceedings  tfia  exer^tiva* 
Ohambllss  vs  Atehison,  2  A.  486. 
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alUywed: 

to  defend  actio  A  brought  against  Auditor  to  com- 

>  warrant,  etc. 

rel.  Solosvon  4  Simpson  ts.  Graham,  23  A.  408;  Bnrbank  vs. 
et,  Trea8arer.32  A.  866;  Canal  and  NaTlgation  Go.  vs.  Tedesoo, 


1,  in  suit  against  pariah  treasorer  to  regiater  al- 
■19  against  pariah. 

rel.  Barrow  vs.  Fisher,  30  A.  514. 

ie  compelled  to  interveTie. 

:ham,  $3  A.  1015;  LeBlanc  vs.  Dashiel,  14  I^  374;  Hazard  vs. 
1%;  Delabifcarre  vs.  2d  Manlolpalityi  8  A.  290;  bat  see  Morris 
k,  799. 

an  not  complain  of  infofmalities : 

or  takes  suit  aa  he  flnda  it,  and  can  not  complain 

lalitiea  between  original  parties. 

Bradlee,  8  M.  S5;  Hawkins  &  Roberts  vs.  Beer,^  A.  65;  West 
ditors,  8  R.  123 ;  Emerson  vs.  Fox,  8  L.  180. 

lot  object  to  mode  in  which  writ  executed,  nor  of 
a^davit  for  sequestration. 

i  A  Roberts  vs.  Beer,  37  A.  56;  Yeatman  vs.  Kstill,  8  A.  222; 
kg  vs.  Shields, 21  A.  118;  Carroll  vs.  Brldewell.27  A.  239;  Cordlll 
session  of  McCalloagti,20  A.  174;  Gilkeson-SlossCummlssion 
Bond  a  Williams,  44  .\.  848. 

Mn  of  action. 

Bedell  vs.  Hayes,  21  A.  648. 

may  show  that  defendant  had  disposed  of  attached 
erty  to  person  from  whom  he  holds. 

ields  vs.  Perry,  McClure  a  Co.,  16  L.  468. 

may  pleiad: 
prescription. 

Ank  vs.  Beiird,  16  A.  346;  Dumford  vs.  Clark's  Estate,  3  L.261. 

I  follows  main  suU. 

>n  follows  dismissal  of  main  action, 
ey.  Carver  Jk  Co.  vs.  Whitfield,  24  A.  26 h. 

intervenor  to  appeal  does  not  affect  other  parties. 
ntervenor  to  appeal  does  not  affect  right  of  plain* 
fendant.     . 

Bro.  1M.  Dupree,  25  A.  216. 
'  ^9 
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(H)  Can  not  mibstitute  him$elffor  defendant. 

Intervenor  can  not,  without  plaintiff's  coneent,  enti 
himself  in  place  of  defendant. 

Olapp  A  Co.  Yf.  Phelps  A  Co.,  19  A.  462 ;  Mayer  ts.  Stahr.  m  A. 
11 ;  Cahn  ys.  Ford,  42  A.  967. 

(I)  HU  pleadings.: 

1.  Intervenor's  petition  may  be  dismissed  for  vagtiei 
other  valid  exception. 

0.  P.  172. 

Ab  to  nature  of  title,  he  is  on  a  footing  with  pUlnt 
Olapp  A  Go.  vs.  Phelps  A  Oo.,  19  A.  461. 

2.  He  must  disclose  clearly  a  cause  of  actian. 

WellYS.  Weil,  28  A.  241. 

(J)  Citation  of  parties. 

Where  intervenor  claims  title  to  property  in  contest  b 
plaintiff  and  defendant,  he  must  cite  them  both,  but  w 
tervenor  is  third  person  in  whose  possession  prop€ 
been  attached,  he  need  cite  only  seizing  credit o 
third  opposition. 

0.  P.  898 ;  Geraon  vs.  Jamar.  80  A.  1294. 

(K )  Claim  for  damages  in  intervention: 

Except  in  case  of  trespass  to  real- estate,  claini  for  d 
can  not  be  made  in  an  intervention  against  one  not  i 
,  in  the  parish. 

GtorsoM.vs.  Jamar,  80  A.  1294. 

(L)  Leave  to  fUe  intervention : 

Leave  and  putting  at  issue  by  service  nece^ary, 
Bradley  vs.  Trousdale,  16  A.  206. 


CM)  Intervenor  can  not: 

1.  Object  that  affidavit  is  wanting. 

Hawkins  A  Roberts  ys.  Beer,  37  A.  M. 

2.  Require  security  for  appearance  of  lost  mortgage  ] 

Mayer  ys.  Stabr,  .^  A.  57. 

,       8.  Object  to  capacity  of  plaintiff. 

CordiU  vs.  Suooesslon  of  McOulIongh,  20  A.  174;  Bfidell  ts. 
A.  643;  see  Field  vs.  Harrison,  20  A.'4I1;  where  E]it«rf^«iK»T 
attachment;  but  not  for  informality  In  original  ] 
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IT  con  not  call  in  hU  warrcmtor  nor  otherwise  delay 

Boatner,  3  A  271 ;  Haydelvs.  Bateman,  2  A.  7K;  Ck>lyin  vs.  Kel* 
514. 

r  mu9t  appeal;  else  judgement  not  changed  as  to  him. 
Baptist  Charoh«  81  A.  A21 ;  Scblleder  ys.  Martiuez,  38  A.  847;  Ear- 
vs.  OolTin,  43A.  851. 

ention  in  Supreme  Court: 

Wilts,  SI  A.  4S6. 

ry:  whether  this  would  hold  in  cases  of  original 

ction. 

Azarus  vs.  McGnirk,  42  A.  194. 

ntervention  at  ieaue : 

ntervention  read  as  part  of  pleadings  and  evidence 

,  it  can  not  be  objected  that  intervention  not  put  at 


»aion  of  Ball,  42  A.  204. 

jrest  in  Suit  Justifies  Intervention — In  order 
sd  to  intervene,  it  is  enough  to  have  an  interest 
iss  of  either  of  the  parties  to  the  suit,  or  an 
»osed  to  both. 

.  8.  663;  Webb  tb.  Keller,  26  A.  696;  Succession  of  Baum,  11  B.  814 ; 
B.  Strickland,  19  A.  118;  Marigny  vs.  Nivet,  2  L.  600;  Gasqaet  vs. 
*.  426, 481;  Tbomas  ts.  Bienvenu,  85  A.  988;  Tutorship  of  Haokett, 
Jones  TS.  Jenkins,  9  B.  ISO. 

^  to  intervention  must  be  urged  in  lower  court: 

a  to  intervention  not  heard  for  first  time  on  appeal. 

lan  A  Co.  tb.  Pfister,  2  L.  466. 
r  must  have  an  interest: 
lO  interest  is  shown,  interventions  dismissed. 

A  Bank  ts.  Beard,  16  A.  346;  Brown  A  Sons  vs.  Saul  et  al.,  4  N.  S. 
;  Emerson  vs.  Fox,  3  L.  183;  Jemison  vs.  Barrow,  24  A.  171. 

Hage  of  case  allowed : 

Ltion  aUowed  at  any  stage  of  case. 

I  vs.  Heine,  41  A.  898. 

^y  intervene : 

snt  attaching  creditors  may  intervene  in  first  attach - 

ind  nrge  the  dissolution  of  same.     Prim>a  fade  proof 

ir  claim  is  sofflcient. 

In  Co.  vs.  Feibleman  Co.,  44  A.  618. 
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(E)  hitervenors  must  have  actual  interest  in  the  mnit — not  nu 

stakeholder;   hut  party  harassed    by  conflicting  claimant 

ask  court  to  direct  to  fohom  payment  can  be  safe^  made. 

Fortlervs.  81IdeU,7B.898;  Clark  vs.  Saloy,  2  A.  987;  Llzardl  ▼■.< 
1  A.  86;  Trustees  ys.  Dupuy,  81  A.  SOS;  Morris  ys.  Cain,  V*  A.  761 

(F)  Proceeding  termed  intervention  for  which  effedt  of  an 
pleader  is  concerned  -is  irregular, 

Morris  ys.  Cain's  Executors,  84  A.  667;  Morris  ts.  Cain,  65  A.  768. 

(G)  Bights  of  intervener  limited  to  protection  of  his  own  ilUie^ 
Succession  ot  Hoover  vs.  York  A  Hoover,  80  A  "764 

(H)  Intervener  in  suit  by  provisional  seimire  of  stable  has  tc 
action  when  he  avers  ownership  of  horses  seUed  with  aUegu 
payment  of  rent  to  lessee. 
King  vs.  Harper,  88  A.  496. 

(I)  Bonding  by  intervenor. 
Intervenor  may  bond. 

Act  51  of  1876,  p.  92. 

(J)  This  right  was  denied  under  former  jurisprudence. 

Clapp  A  Co.  vs.  Phelps  A  Co.,  19  A.  461;  Hngbea  tb.  Kllilie«ii<lnrJ 
Letchf  ord  vs.  J  aoobs,  17  A.  81 ;  White  vs.  Hawk  I  nsas  A,  25 ;  »  eal  v 
ander,  1  B.  277;  Dorr  vs.  Kershaw,  18I#.  67;  7  B.  ^9;  Burbank  t«. 
28  A.  761 ;  Dnperier  vs.  Flanders,  20  A.  29. 

(K)  Intervention  itseify  and  application  to  bond  distinct-^ome  i 
alUywedj  other  refused. 

Letohford  vs.  Jacobs,  17  A.  79. 

(L)  Separate  appeal  by  intervenor: 

1.  Appeal  of  defendant  alone  will  not  bring  np  intervei 

Hardie  A  Co.  vs.  Colvin,  48  A.  861. 

2.  But  if  defendant  bring  up  transcript,  separate  trai 
by  intervenor  not  necessary. 

Succession  of  Touzanne,  86  A.  420. 

391.  Intervention  Allowed  at  Any  Time^  littt  Prii 
Suit  Can  Not  be  Retarded — One  majr  intervene  eith* 
fore  or  after  issue  has  been  joined  in  the  cause,  pro 
the  intervention  do  not  retard  the  principal  suit 
person  intervening  must  be  always  ready  to  plead 
exhibit  his  testimony,  because  he  has  always  bis  re 
by  a  separate  action  to  vindicate  his  rights. 
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UUm  must  noi  retard  main  9uU, 
8.  Page.  Bacon  ft  Co..  16  A.  106. 

he  allowed  to  cite  defendant  in  intervention. 
▼8.  PerkiiiH,  20  A.  :^68;  Dnbroca  vs.  Husband,  8  A.  381;  Baydel  tb. 
Ml,  S  A.  7&5;  Taylor  ys.  Boedicker,  32  A.  79;  Andry  t8.  Andry,  16  L. 
ndel  Ts.  Douglas,  afi  A.  564. 

Hon  for  leave  to  intervene  m-wet  be  timely : 

timely: 

en  after  issue  joined. 

Taylor  vs.  Boedicker,  32  A.  79;  Boyd  vs.  Heine,  41  A.  898. 

not  timely  : 
After  judgment. 

Thompson  vs.  Mylne,  4  A.  213;  Dubroca  vs.  Husband,  8  A.  881. 

On  day  of  the  trial. 

Smith  vs.  Strickland,  19  A.  118. 

After  trial  is  commenced. 

Fearing  Sb  Co.  vs.  BalPs  Executor,  6  L.  690. 

lay  be  cases  in  which  intervenor  entitled  to  a  continuance y 
rice  of  papers  on  opposite  parties, 

I.  Douglas,  26  A.  fi64 ;  20  A.  258 ;  8ilbernagei  vs.  Silberuagel, 82  A.  766 . 
rs.  Brigham,  38  A.  1016;  8  A.  .S81 ;  16  L.  266. 

\or  must  take  notice  of  orders  rendered  in  open  court, 
»n  vs.  Mylne,  4  A.  206;  Blndworth  vs.  Jacobs,  2  A.  24;  Dunbar  vs. 
1, 2  A.  821. 

rom  in  Which  to  Interveae — The  plaintiff  in  in- 
must  institute  his  demand  before  the  court  in 
principal  action  has  been  brought;  being  con- 
plaintiff,  he  must  follow  the  jurisdiction  of  the 


rt  intervention  filed : 

Btion  mnst  be  before  aame  court  in  which  main  action 
mgbt^  whose  jurisdiction  not  affected  thereby, 
iner  TS.  Holllday,  19  L.  164;  Fox  vs.  Bayne,6  R.  2;  Flood  vs.  Sham, 
irgh,  3  N.S.  622;  Duncan  vs.  Duncan,  14  L.  556;  Succession  of  Hoo- 
sr  vs.  York  A  Hoover,  30  A.  752 ;  Leman  vs.  Truxillo,  82  A.  77 ;  West 
L  His  OnMlltora,8R.126;  Cordill  vs.  MoOullough,  20  A.  174;  Heirs 
Bedell  vs.  Hayes,  21  A.  648;  Carroll  vs.  Bridewell.  27  A.  289. 


tition  of  Intervention — The   intervention  must 
bjr^a_gerition_^  addressed   to    the    court  before 
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.which^the  principal  demand  has   been  brought ;  jt  c 
8e1Mforth.tfiejgrounds  on  which  the  cause  is  supported 

Service  of — This  petition  miist  be  served  on  the  p; 
against  whom  it  is  directed,  in  order  that  he  may  answc 
the  same  in  the  delay  given  in  ordinary  suits. 

(A)  Service  of  intervention : 

When  intervention  not  put  at  issue  by  proper  service  on  p 
against  whom  directed,  no  evidence  thereunder  heard. 

Ohism  A  Boyd  ts.  Ong,  88  A.  702 ;  Weil  vs.  Well,  28  A.  241 ;  16  L.  365 
381 ;  32  A.  76S;  Tale  A  Co.  vr.  Hooper,  12  A.  460;  Aleix  Yt.  Derb 
22  A.  386;  Gain  YS.  PuUIn,  Hi  A.  Ml. 

(B)  Intervention  by  petition : 

Intervention  must  be  by  petition,  not  mandamus,  to  c& 
warranty. 

Barker  vs.  Bank,  20  A.  568. 

(O)  Joining  issue  on  intervention — Waiver: 

Objection  that  intervention  is  not  at  issue  is  waived  by  g 
to  trial  on  merits  without  objection. 

Sucoesslon  of  Ball,  42  A.  204;  McCoy  Y8.  Sanson,  13  A.  466. 

(D)  Joint  answer  by  defendants  in  intervention : 

Where  intervention  directed  against  plaintiff  and  defend 
they  may  join  in  answer. 

Thomas  ys.  BlenYenu,  86  A.  937. 


3c 


r  394.  Petition  to  Intervene  Must  be  Allowed — Cost 
The  judge  can  not  refuse  to  admit  an  intervention ;  bu 
must  pronounce  on  its  merits  at  the  same  time  that  he 
cides  the  principal  action;  if  the  demand  be  not  sustait 
the  person  intervening  shall  be  decreed  to  pay  the  i 
dental  costs. 

B.  S.  495. 


(A)  Silence  of  Judgment  as  to  intervention  equivalent  to  rejeotio 
Shakespeare,  Smith  a  Co.  ys.  Ware,  88  A.  ftTO. 

iB)  Judge  can  pass  upon  intervention  only  at  time  of  deciding  t 
a^ition. 

Dnbrooa  ys.  Husband,  8  A.  uai. 
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if  main  actUm  workB  di8mi89al  of  intervention. 
Jarver  A  Co.  vs.  Whitfield.  24  A   268;  Barron  V8.  Jacobs,  BH  A. 
Ian  vs.  Gibson.  10  L.  517;  Merrltt,  Blias  A  Co.  vs.  Openheim.  9 
»s  vs.  Lawrence,  4  A.  279. 

m  9ea9ondbly  tenden^ed  sfiould  not  be  refused, 
Btiewaite,  86  A.  287. 

ffroTn  order  of  dismissal  of  intervention. 
stlewaifee,  86  A.  287;  Schlieder  vs.  Martinez,  38  A.  849. 


SECTION  V. 

fiAe  Opposition  of  Third  Persons. 

\  Opposition  to  Arrest  or  Regulate  Seizure  or 
rhis  opposition  is  a  demand 'brought  by  a 
not  originally  a  party  in  the  suit,  for  the  pur- 
sting^e  execution  of  an  order  of  seizure  ox 
ndered  in  sucETuit^~or  to  regulate' The  efiect 
lire  in  what  relates  to  him. 


tpkired  to  file  third  ofpposMitm  eUiiraing  proceeds. 
kafle  A  Bro.,  28  A.  657. 

%st  purchaser  wnder  order  of  seizure  and  sale  to  show 
"oeeecte  should  not  he  paid  to  plaintiff  in  rule  is  sub- 
ird  opposition. 
,  Bagnr  vs.  Judge,  24  A.  699. 

can  not  allow  his  property  to  be  sold  under  judicial 

and  then  claim  proceeds  on  ground  that  he  did  not 

)t. 

m  vs.  Landreaox,  26  A.  729. 

third  opponents  oon  make  and  sustain : 

ttaching  creditor  is  not  entitled  to  privilege,  the  at- 

at  having  improvidently  and  illegally  issued. 

rse,  Eennect  A  Co.  vs.  Steamer  Luoy   Rubinson,   15  A.  Hi; 
mer  vs.  Gordy,  28  A.  696. 

.tion  of  plaintiiTs  claim. 
IT  vs.  Thompson,  46  A. 
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(D)  O'ljecticna  third  opponent  can  not  urge  cmd  sustmn: 

1.  Informalities  in  original  process. 

Harper  vs.  Commercial  Bank,  16  A.  136;  Gilkeson-Sloss  Gomi 
Co.  vs.  Bond  A  Williams,  44  A.—;  Fleming  ft  B»l<lwiii  v^fl.  ibi 
A.  118;  Lee  vs.  Bradlee,  8  M.  65. 

2.  Want  of  authority  of  agent  to  execute  not^s  and 
gage  sued  on. 

Theurer  vs.  Enorr,  24  A.  697. 

8.  Mode  of  execution  of  attachment. 

leatman  vs.  Estill,  18  A.  222;  Romaierosa  vs.  Del  ?^odal,  11  A.  U 

4.  Nullity  of  sale,  the  proceeds  of  which  third  oppc 
claims. 

Tarletoi),  Whitney  ATulUs  ts.  Kennedy, 21  A.  500 ; Boubede  ta. 
29  A.  274;  Peychaud  vs.  Citizens*  Bank,  21  A.  2£2;  Slocumb  ? 
iams.  23  A.  245;  Provosty  ts.  Carmouche,  22  A,  135;  Ll^^ta 
Liyaudais,  8  A.  465;  Onllber  vs.  Creditors,  16  A.  2B7;  Blt^y.  11 
Brothers  et  als.  ys.  Kearny,  24  A.  289. 

^)  Right  to  file  opposition : 

Right  to  file  third  opposition  is  absolute  and  not  to  be  n 
when  legally  demanded. 

Bowman  vs.  MoElroy  A  Bradford,  16  A.  668;  Yld^l  vb.  Insaru 
5  R.  68;  Falton  vs.  Fulton,  7  K.  73. 

(F)  Opposition  after  release  of  seizure: 

Opposition  must  be  filed  pending  the  seizure,  not  afi 
release. 

Payne,  Dameron  A  Co.  vs.  Jlaton  A  Barstow,}?  A.  160. 

(0)  All  grounds  for  opposition  must  be  pleaded  in  one  oppotii 
Bowman  ys.  MoElroy,  16  A.  663. 

(H)  Appeal: 

Appeal  lies  from  judgment  on  third  opposition  and  mac 
lies  to  enforce  it. 

state  ex  reL  Bagur  vs.  Judge,  24  A.  699. 

( 1)  When  opponent's  claim  is  prescribed: 

Third    opponent's    claim  being  prescribed,    oppodtjai 
missed. 

Slocumb  TS.  Williams,  23  A.  245. 

(J)  Test  of  jurisdiction. 

Flash,  Lewis  A  Co.  vs;  Schwabacher,  32  A.  866. 
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■effect  on  third  opposition: 

I  seized  property  does  not  work  dismissal  of  op- 

Dowllng  TS.  Rouark.  26  A.  858. 

ronld  seem,  in  cases  of  intervention  in  sequestration 
ing. 
ft  Co.  YS.  Bridewell,  27  A.  289. 

5  rejection  of  third  opposition: 

pposition  once  granted  should  not  be  set  aside  ex 

ide  Y8.  Enterprise  Ginning  Co.,  42  A.  1195. 

ir  is  by  proper  exceptions. 

7B.  Postlewaite,  36  A.  233;  Sandel  vs.  Doaglas,  26  A.  664;  Bow- 

VB.  McElroy,  16  A.  668. 

'  seizing  creditor  when  there  are  apparent  liens : 

editor  may  rule  apparent  lien  holders  or  privilege 

B  to  come  in  and  show  cause  why  incumbrances 

lot  be  erased. 

t  yg.  Hogan,  1  A.  830;  but  see  Young  vs.  Municipality  No.  1, 16 

1. 

yperty  pending  opposition  aiming  to  prevent  it^  and 
iequently  sustained,  is  null. 
.  Graves,  3  A.  697. 

f  third  opponent  and  plaintiff  in  injunction: 
illowed  by  Act  109  of  1880,  within  ten  days  of  the 
the  petition,  etc. 

^e  stakeholder: 

1  directed  against  plaintiff,  not  sheriif ,  who  is  mere 

Ider. 

»  vs.  Bouligny.  10  B.  424 ;  Gerson  vs.  Jamar.  30  A.  1294 ;  Converse, 

lett  A  Co.  vs  Hill,  14  A  89;  LeBoBuf  vs.  Merle,  1  A.  144. 

opposition. 

aa  not  tried  in  lower  court  are  abandoned. 

vs.  Cage,  22  A.  674. 

d  Opposition  to  Claim  Ownership  of,  or  Privi- 
ag  Seized — Such  opposition  may  take  place  in 
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I     When  the  third    person   making  the  opposition  pfc* 
tends  to  be  the  owner  of  a  thing  which  has  been  seized. 

2.  When  he   contends   that   he  has  a  privilege  on  ih^ 
proceeds  of  the  tiling  seized  and  sold. 


(A)  Catt*e«  recittd  in  C,  P.  BQS  art  ercltwrtr*!, 

Uvuuduifl  T^.  Llv&uduJa,  S  A..  454 ,  Boubij^dt^  rii,  AjrmOB,  39  A.  ITS;  Sklttmu 
vs.  Puraoll,  an  495;  Wafer  vs.  Pmlt.  I  tt,  tt;  Btt^Wa  im.  Oouff^S-^fi-Mi 
TiQer  &  Coaruy  vh.  Steamer.  5  A.  Tfi«i. 

\^)  Tfttrd  apjM>nett£  maj^  iiiieruen«  before  jtmigmeni  and  cJaM  oiw* 

Bcbmldt  ft  Ze]gIeT-r«,  Wlllfston.  Ti  A.  SIG;  Baeb  vi.  TetbOls*  ill  k,  10:  Sitk 
in  AH  va.  Tbompfluu,  :!;<>  A.  2G0;  Hoblti;^on  TS,  Hnymji,  lU  A^  )Jis<  W^ollfitk  ti^ 
WoolfoUt^au  A.  146;  G&tar  vb  MorrlU.ie  A.  li>7;  P*Mm  vhr  OU,  la  A.1». 

{€)  Fact  of  ownership  »ole  iarnAe  ujhen  opposition  made  under  IW^  h 
H^rp  er  vs.  B&Llro&d  Bttnk,  IS  A.  1^. 

/D/  OppoBition  virtually  petitory  acHoio — When: 

Third  opponent  is  plaintiitt  in  petitory  action  onder  Par,  L 

WatvT  vs.  Prittt,  1  B.  <3, 

(E)  Oppoeition^  63/  pr^OT'k^e  eredtiorff,' 

Tturd  oppositioo  allowed  at  instance  of  privilege  creditor* 
i-'  (a)  Such  as  pledgee. 

Mornef  Vft.  Denis,  ei  A.  BSQ. 

(b)  Creditor  with  privilege  reuniting  from  prior  seinim 

Sheldoi]  y^».  Bank.  11  IL  i^il. 

(cj  AH  mortgage  creditors. 

Vmthetle  ys.  Husband,  A  EL  4M;  Om  tb.  Qvisbfind,  lOlL  W;  PltlW 
Vfl.  GoTElOy*  3  A»  7fi2  i  AntOgU-tJir  v»,  liallej*  ll  A.  27IS .  Wiiili»*» 
Uoure.  14  A.  lOJ;  WbliB  vr,  HlimebArd,  19  A.  «3;  Jmd«  ra 
Breuiix.  3>^  A.  iiXtt  KickmAnn^Thotaprntti,  26A.'i€<?;  Etli«rJ4f 
Ta.  MfUEngr  J&  A<  M0. 

I    t(F)  Spedflc  allegations  of  oppoaition : 

Third  oppoHitioe  sufficiently  epeciSc  when  it  states  nAtuf*  <rf 

privilege,  of   traneaotion,  amoimt  of  debt  aud  panicula' 

property  on  which  privilege  reat«. 

Groodij  Y9*  N^Lhuti,  '£}  A.  li'd^ 

iO)  When  privilege  o{oi?7*€£f>  proper  rettvedy  is  by  third  oppoiU^f^ 
not  bp  intervmtion. 
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>ENTAL  Demands  Made  Pending  Action.  897-898 

Tim  for  Third  Opposition — This  opposition 
ide  before  the  court  which  has  granted  the 
izure  or  the  judgment  in  virtue  of  which  the 
seizure  has  been  effected. 

;  Poutz  TS.  BIstes,  16  A.  636. 

n  must  be  filed  before  court  seizing, 

Co.  vs.  Hille,  21  A.  429;  Berard  V8.  Young,  26  A.  598;  Adams  vs. 
)  A.  320;  Buckner  vs.  Wisdom,  81  A.  62;  Ins.  Co.  vs.  DeBlano,  81 
>bdetl  vs.  Bank,  8  A.  117. 


fc 


are  exceptions,  ex  necessitate^  to  this  mle,  as  where 
from  court  in  one  parish  is  executed  in  another 


L  vs.  Hart,  6  B.  428;  Terry  vs.  Terry,  lOK  77;  MoDonough  vs. 
ie,9B.802;  Lawes  vs.  Chinn,  4  N.  S.  890;  Osbom  vs.  Judge,  86 
9',  Coleman  vs.  Brown,  16  A.  110;  Hobgood  vs.  Brown,  2  A.  32.?; 
raith  vs.  Snyder,  2  A.  492;  Police  Jury  vs.  MIohel,  4  A.  84;  Oopely 
Idwards,  6  A.  H44. 

i  or  opposition  in  State  court  to  Federal  seizure: 
lizore  is  by  Federal  court,  opposition  or  injunction 
rom  it — not  from  State  court. 
B  vs.  Montgomery,  23  A.  450 ;  Freeman  vs.  Howe,  24  How.  453. 

d  Opposition  Against  Seizure  of  Property  Not  C^ 
»  Defendant — If  the  opposition  has  for  its  ob- 
jide  the  order  of  seizure,  as  having  been  ef- 
jperty  not  belonging  to  the  party  against  whom 
is  directed,  but  owned  on  the  contrary  by  the 
making  the  opposition,  it  must  be  done  by 
Mg^tion,  which,  together  with  a  citation,  must  ' 
[  the  party  making  the  seizure,  as  in  ordinary 
ich  opposition  shall  be  considered  as  a  sepa- 
,  distinct  from  the  suit  in  which  the  order  was 


%t  to  C.  P.  398: 

1886,  p.  05,  amends  and  re-enacts  Art.  398  so  as  to 
reto  the  foUowing:  '<  Provided,  that  in  aU  oases 
enonal  property  is  seised  upon  mesne  or  final  pro- 
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cess,  and  is  claimed  by  a  third  opponent,  the  seizini 
itor  may  be  allowed  in  his  answer  to  the  third  oppoei 
allege  and  prove  his  title  fraudulent,  and  the  eoui 
try  and  decide  the  issue  thus  made." 
See  Lahitte  vs.  Frere,  43  A.  869, 870. 

Former  jurisprudence  allowed  seizure  only  in  case  i 
nlation. 

Anstin,  Thorpe  A  Co.  ts.  DaBoolia,  33  A.  4B. 

(B)  Service  essential: 

Service  of  opposition  on  the  seizing  creditor  is  esaentu 
Ohafle  A  Sons  ts.  Sheriff  et  als.,  37  A.  1S5. 

399.  Injunction  Against  Sale  Under  Third  0 
tion — The  court  may,  nevertheless,  at  the  request  ( 
third  opponent,  enjoin  the  sheriff  not  to  proceed 
sale  of  the  property  thus  claimed;  provided^  such 
person  giv^security^jo^e  plaintiff,  for  such  an  amo 
the  court  shall  determine,  to  be  responsible  for  all 
ages  which  said  plaintiff  may  sustain,  should  the  o 
tion  be  wrongfully  made. 

O.  p.  300.  400. 

Injv/ncHon  and  bond: 

Injunction  with  security  necessary  to  stay  sale, 

Jones  vs.  Lawrence,  4  A.  280;  Gil  vs.  GM,  10  K.  aa. 

400.  Liability  of  Sheriff  where  Sale  not  Enjoi 
Right  to  Demand  Indemnity  Bond— If  the  third  p 
who  has  intervened  in  the  suit,  has  not  enjoined  the  3 
the  propel  ty  of  which  he  claims  the  ownership,  or  has 
to  furnish  the  surety  required,  his  opposition  shall  m 
vent  the  sheriff  from  selling  the  property  under  se 
but  in  such  case  the  sheriff  shall  be  personally  respc 
for  all  damages  which  said  sale  may  occasion  to  the 
vening  party;  and  the  sheriff  shall  have  his  re 
against  the  party  who  has  obtained  the  order  of  st 
If  the  opposition  be  sustained,  the  sale  made  by  t\n 
iff  shall  be  null ;  provided,  that  in  all  such  cases  the 
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juire  of  the  plaintiff  an  indemnity  bond,  with 
ecurities,  as  provided  by  special  laws. 

of  1882,  p.  49s  amending  Seo.  3579  IL  8.,  and  requiring  third  op 
U>  make  affidavit  of  ownership  and  set  forth  fully  facts  on  which 
>ased;  C  C.  2453;  G.  P.  314;  Smith  vs.  Creditors,  21  A.  244;  21  A.  431. 

r  of  sheriff: 

id  seizing  creditor  liable  in  solido  for  selling  property 

bird  person  after  notice. 

nner  A  Ranlett  ts.  Miohelet,  28  An.  489;  Duperron  vs.Van  Wlokle, 

R.  39;  Lobdell  vs.  Union  Bank,  8  A.  119. 

iot  liable  for  paying  over  to  seizing  creditor  when 
^ent  is  in  his  favor. 

Heridge  vs.  Milling,  15  A.  513. 

ff  bound  to  know  at  bis  peril  that  property  seized 
»ng8  to  defendant. 

clas  vs.  Lorio,  41  A.  300. 

iberifF's  duty  to  require  affidavit  under  Act  37  of  1882. 

indemnity  by  sheriff: 

.  should  be  asked  by  sheriff  simply  because  he  fears 

of  some  third  person 

hlap  vs.  Preret,  10  A.  83 ;  Laoey  vs.  Butler,  8  N.  S.  664. 

.  for  damages — when : 

[>r  damages  forfeited  where   person  stands  by  and 

^nances  sale  of  his  property. 

rens  vs.  Weil,  30  A.  185;  Beach  vs.  MoDonough,  5  R.  .352;  but  see 
mperron  vs.  Van  WIckle,  4  B.  39. 

whose  jyroperty  is  seized  t'*  not  bound  to  notify  sheriff 
id  indemnity  bond. 
s  vs.  Lorlo,  41  A.  aoo. 

rd  Opposition  Claiming  Privilege^  is  Made  by  7 
heriff  holds  Proceeds — If,  on  the  contrary, 
ion  be  made  on  the  ground  that  the  third  op- 
;  a  privilege  which  entitles  him  to  be  paid  in 
to  the  party  making  the  seizure  out  of  the  pro- 
le  sale  of  the  property  seized,  as  when  there  ^ 
,   seizures  or   conflicting  claims  on  the   same 
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property,  such  ppppsitipji  may  be  made  by  motio 
which  due  notice  must  be  given  both  to  the  party  wE 
made  the  seizure  and  to  the  sheriff;  and  the  court, 
out  requiring  any  security  from  the  third  opponent, 
direct  the  sheriff  to  retain  in  his  hands,  subject  to 
further  order,  the  proceeds  of  the  sale. 

O.  p.  800 e< Mg^.,  396,  722;  VanhlUe  ts.  Husbanded  E,  496;  Willis  vs. 
7B.87. 

(A)  Prior  judgment  against  defendant  not  necessary  befon 
ceeding  against  plaintiff  and  sheriff. 

Wagner  ys.  Newman,  18  A.  608. 

(B)  Defendmit  need  not  even  be  made  party, 

Oonverse,  Kennett  A  Oo.  vs.  Hill,  14  A.  89;  LeboBuf  vs.  Merle,  1  A.  14^ 

(O)  Proceeding  is  by  motion  or  rule. 
Wagner  vs.  Newman,  18  A.  611. 

(D)  Sheriff  may  call  in  conflicting  olaim4ints. 
LebcBuf  vs.  Merle,  1  An.  144;  7  B.  398. 

(E)  8o  also  may  purchaser. 
Morris  vs.  Caln*8  Executor,  84  A.  667. 

(E)  Order  directing  sheriff  to  retain  proceeds  preserves  privQi 
landlord. 

Olty  vs.  Vanght,  12  A.  839;  Robb  vs.  Wag  ler,  6  A.  112. 

F)  Third  opponent  can  not  dOfim  proceeds  and  attack  sale. 
Massle  vs.  Brady,  41  A.  667;  Ina.  Co.  vs.  DeBiano.  31  A.  100;  He 
Thompson,  46  A. 

(O)  Third  opposition  admits  seizure. 
Asber  vs.  Fredenstein,  19  A.  266. 

462.  Order  of  Payment  of  Third  Opponent  and  Se 
Creditor — If  the  third  person  has  either  a  privilege 
higher  class  than  that  of  the  party  who  has  made  the 
ure,  or  a  special  hypothecation  duly  registered  anteri 
that  of  such  party;  in  such  case,  the  third  opponent 
be  paid  for  the  amount  of  his  claim,  together  with  th 
terest  and  costs,  and  the  plaintiff  in  the  cause  shall  b 
titled  only  to  receive  the  surplus,  if  there  be  any. 

O.  p.  801,  401,  722. 

B12 


PBOGEBDmas  Aftbb  Issub  Joined.  403-404 

re  Third  Opponent  has  General  Mortgage — 
jntrary,  the  third  person  intervening  has  only 
legal  hypothecation  on  the  property  seized, 
In  flTe~"origiii^  suit  shall  be  paid  in  prefer- 
»rove  that  the  defendant  has  other  property  of 
lue  to  satisfy  the  claim  of  the  third  opponent*; 
;e,  the  third  person  inervening  shall  be  con- 
pay  the  costs. 

^  706;  Deneufboorg  vs.  Didion,  Romer  et  als,  7  A.  844. 


CHAPTER  IV. 

)CEEDING3    AFTER   ISSUE   JOINED    UNTIL   JUDG- 
MENT   BE    GIVEN. 

SECTION  I. 

Of  Real  Tender. 

Tender — ^When  the  defendant  confesses  that 
whole  or  a  part  either  of  the  debt  or  of  the 
nanded  of  him,  and  the  plaintiff  refuses  to  re- 
such  defendant  acknowledges  that  he  owes 
etendant  may  make  a  real  tender  of  the  same 
itiff ,  eitherj^fter Jhe_  issue  has  been  joined  or 
IS  tQ  any  judicial  proceeding  having  been  in- 
nst  him. 

C.21«7.->'^'^' 

odaniMsicm  of  liability  pro  tanto. 
Pike  et  alft.,  84  A.  828. 

in  subsequent  plea  of  prescription. 

rorth  T8.  Ferguson,  18  A.  602;  Dupre  vs.  Ltiitik1]i,28  A.  584;  Davis 
IlUaudon,  17  A.  104. 

berwise  where  thing  demanded  is  not  tendered,  but 

mg  else,  with  special  denial  of  the  claim  or  thinp: 

led. 

Tt.  Mniandon,  17  A.  97. 
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(B)  Tender  of  thing  is  no  admission  of  valiie. 
McMaster  &  Hyde  vs.  Brander,  16  L.  207. 

f 

(C)  Judgment  may  he  rendered  at  once,  on  motion  for  ammi 

deredj  leaving  case  on  trial  for  bakinoe. 

Small  vs.  Zacharie,  4  R.  144;  Parsons  vs.  Suarez,  'J  L.  412. 

(D)  When  tender  as  condition  precedent  to  svAt  is  not  ne^essa 
See  Drouet  ys.  Laoroix,  28  A.  126;  Gallagher  vs.  Abadis,  3£  A.  Sli. 

Not  necessary  from  opponent  in  meantime. 
Fazende  A  Selxas,  praying,  etc.,  85  A.  1147;  B  L.  2G2. 

(Ej)   When  tender  is  necessary, 

Jf'jAk.  if^t  ^  ^    Heirs  of  Castle  vs.  Floydps  A.  687;  Ck>al8on  vs.  WolISi  21  A.  -'H5;  ft  I 
'/^  ^  A.218;  8L.  177;  3L.6i4;  8L.440;  21A.  425;  23  A.  ilSL  BroWQ  ^B,Bo 

A.  174 ;  Farquhar  vs.  lies,  39  A.  874 ;  Barrett  vs.  Etiieriian.  9  A.  AD^ ;  Si 
vs.  Dounay,  6  A.  681 ;  Basso  vs.  Benker,  33  A.  4H2  ;  Kellogiif  vs.  Dut 
A.  234;  19  A.  608;  23  A.  424;  24  A.  634;  26  A.  314,37^;  Paul  vti.  Hi^as,  ^ 
Barelli  vs.  Gauche,  24  A.  824. 

405.  Tender  of  Money  and  Tender  of  Thing- 
necessary  to  distinguish  such  real  tenders  which  are 
for  a  debt  for  money  due,  from  those  which  have  foi 
object  the  obligation  of  delivering  a  thing  certair 
specific,  or  a  quantity  of  any  particular  thing,  o 
movable  property. 

a  0.  2167. 

Mj^sfi^jAjljnode  of  tender  must  be  apecially  aJleggd* 

Conrad  vs.  Burbank,  24  A.  18;  Small  vs.  ZauiiaHe,  4  R.  141^ 

406.  Place  of  Tender — A  real  tender  must  be  ma 
the  place  agreed  upon  for  the  payment;  or  if  there  1 
special  agreement  as  to  the  place  of  payment,  it  mi 
made  either  to  the  creditor  himself,  or  at  his  dwellic 
at  the  domicile  chosen  for  the  execution  of  the  agreei 

a  0. 216a 

Where  money  deposited  at  bank  agreed  tipon  as  pTace  o 
ment,  loss  borne  by  creditor  should  bank  fail. 

MoCallopevs.  Fluker,  12  A.651;  Catalonge  vs.  A1t&,  13  A.  9»; 
vs.  Forman,  12  A.  671. 

407.  Tender  of  Money — Formalities — When  the  t< 
is  for  money  due,  it  must  be  made  to  the  creditor  hJ 
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:tual  or  chosen  domicile,  by  the  debtor  or  by 
n  the  presence  of  two  witjiesses  residing  in  the 
jndering  to  such  creditor  the  sum  which  is  due 
b  the  interest  and  such  costs  as  he  may  have 
nd  exhibiting  such  sum  to  him  in  the  presence 
itnesses,  in  the   current   money  of  the  United 

e  formalities  must  be  observed  in  making  a  ten- 
hing  due  and  consisting  of  things  certain  which 
can  easily  carry  about  with  him. 

O.  p.  413. 

vry  refusal  dispenses  with  the  production  of  money  in 
e  of  witnesses. 

Value  V8.  Warren  A  Crawford,  26  A.  453 ;  Patterson  A  Bonner.  14  L. 
borAMcGllllcaddy,  3  L.  385;  Alter  va.  Shepherd,  27  A.  207;  Fer- 
TB  Silya,  1  L.  273. 

eposited  or  tendered  must  be  given  to  creditor  or  placed 
m  control  it;  he  must  have  power  to  obtain  it. 
I  of  O'Keefe,  12  A.  347;   DeGoer  vs.  Kellar,  2  A.  496;  Benton  tb. 
2  A.  344. 

ft  be  in  presence  of  tiDO  witnesses, 

lonrad,  21  A.  214;  6  L.  19;  4  B.  146;  3  A.  441,  496;  14  A.  827. 

ust  be  strictly  followed. 

L  T8.  Bdwards,  33  A.  183;  Mechanics  and  Traders'  Bank  vs.  Bar- 

L.  179. 

mst  be  followed  by  consignment, 

u  Brown,  12  A.  266;  Benton  vs.  Roberts,  2  A.  243;  Breen  vs. 
,  6  A.  17. 

Q  creditor  refuses,  consignment  affects  only  question 
T8.  Shepard,  27  A.  207. 

'  deposit  with  notary  other  than  one  designated  to  draw 
ifficient. 
vs.  Knight,  16  L.  483. 

ven  with  notary  designated, 
ose  VB.  Brocard,  30  A.  78. 

3nt  in  court  not  sufficient. 

•r  T».  Kellar,'3  A.  496;  Alexander  vs.  Saloy,  14  A.  327. 
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408.  Notice  of  Intended  Tender — When  Necessai 
If  the  debt  be  for  a  specific  thing  or  for  a  quantity  of 
kind  of  movable  property  which  can  not  be  easily  tr 
ported,  or  which  are  to  be  delivered  at  a  place  design 
in  the  contract  or  necessarily  indicated  by  the  natui 
the  obligation,  the  debtor  must  give  previous  notic 
writing  to  the  creditor,  that  on  such  day  and  hour  he  t 
be  at  the  place  where  the  things  to  be  tendered  are 
posited,  in  order  there  to  make  a  delivery  of  the  sair 
him. 

C.  C.  2167. 

Time  and  place  must  be  specifically  designated. 

Smith  vs.  Biohardson.  11  B.  520. 


409.  Manner  of  Tender— After  such  notice,  the  de 
or  his  agent  must,  on  the  day  and  at  the  hour  appoii 
be  present  at  the  place  where  the  property  to  be  deliv 
is  deposited ;  and  there,  in  the  presence  of  two  witnc 
residing  in  the  place,  make  a  real  tender  of  the  sara 
the  creditor  by  showing  them,  if  he  be  present, 
designating  them  to  him,  and  by  offering  to  deliver 
same  to  him  immediately. 

O.  O.  2167. 

410.  Tender  of  Real  Property  or  Credits — If  the  ol 

of  the  obligation  on  the  part  of  the  debtor  be  real  prop 
a  debt,  or  some  other  personal  right  which  the  debtoi 
promised  to  sell,  transfer  or  convey  to  the  creditor, 
debtor  must  previously^give  written  notice  to  the  crec 
to  be  and  appear  on  a  certain  day,  and  at  a  fixed  hot 
the  office  of  some  publicjiotaiy  or  of  some  officer  ex€ 
ing  similar  functions,  or  at  such  other  place  as  he  may  d 
nate,  in  order  there  to  receive  the  sale,  cession,  transf 
conveyance,  which  he  is  ready  to  make  to  him.  either  c 
real  estate,  debt  or  personal  right  which  he  had 
tracted  to  transfer  to  such  creditor. 
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;  debt  to  be  transferred  consists  in  bank  stock, 
)f  the  same  must  be  made  at  the  bank  whose 
)e  transferred. 

18  T8.  Martin,  43  A.  491. 

Manner  of  Tender — After  due  notice  having  >_  yc/^'-  »^i 
the  debtor  must  appear,  either  in  person  or  ;  j"  ^i.  .  ;.  / 
t,  at  the  place  designated  pursuant  to  the  pro-  ?  3  ct  ■  7  i'^  * 
e  preceding  article,  and  there,  in  the  pres-  ^p,  en.  .  ^"^  4^# 
0  witnesses^  residing  in  the  place,  offer  to  the  «  ^  .  ^  ,  /  3  * 
he  appear,  to  execute  in  his  favor,  in  <^ue  *^  /  <  ^  JUff* 
the  sale,  conveyance,  or  transfer  which  he  had  >?  /o  1  t  \  . 
0  execute. 


osit  at  Charge  and  Risk  of  Creditor — If  the 
use  to  accept  the  real  tender  thus  made  to 
lot  attend  on  the  day,  hour,  and  at  the  place 
to  him  by  the  debtor,  to  receive  the  delivery 
srty  contracted  to  be  sold,  conveyed  or  trans- 
rescribed  in  the  preceding  articles,  the  debtor 
e  option  either  to  retain  such  property  in  his 
mtil  the  creditor  demands  the  same  judicially, 
t  it  at  the  charge  and  risk  of  such  creditor. 

ces  of  Deposit — Written  Notice — Creditor 
Expenses — If  the  debtor  determine  to  deposit 
y,  it  must  be  deposited,  if  it  consists  in  specie, 
f  the  banks  of  the  State,  or  in  some  of  their 
if  in  goods,  merchandise,  or  some  other  per- 
rty,  the  same  must  be  deposited  in  some  store, 
or  other  safe  place,  for  the  account  of   the 

3r  must  apprise  the  creditor,  by  a  written  notice, 

ig  placed  the  property  in  deposit  and  of  the 

his  having   effected  the    same;    he  shall   be 

ive  to  the  preservation  of  the  property  depos- 
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ited  the  same  attention  as  he  would  give  to  that  of  his 
owD  property. 

The  creditor  shall  be  bound  to  reimburse  all  the  ex- 
penses which  he  shall  incur  on  account  of  the  said 
deposit,  if  the  tender  is  decreed  to  have  been  properly 
made* 

C,  C,  3lti7  \  C.  P.  *a7- 

414.  After  Valid  Tender  and  Deposit,  TMag  is  at  Risk 

of  Creditor^ — After  depositing  the  property  as  above  pre* 

scribed,  should  it  perish,  be  spoiled,  or  its  value  dimm- 

ished,  without  any  fault  on  the  part  of  the  debtor,  the  lass 

shall  be  on  the  account  of  the  creditor,  if  the  tender  be 

adjudged  valid, 
a  0,  nm, 

415.  Costs  and  Expenses  After  Valid  Tender— If,  on 

the  trial  of  a  cause,  it  appear  that  previous  to  the  siiit 
having  been  instituted  the  defendant  had  made  a  real 
tender,  in  the  form  above  prescribe d^  of  the  sum  due  or 
of  the  property  demanded,  the  plaintiff  shall  be  decree!} 
to  pay  all  the  expenses  incurred  for  the  preservation  ot 
the  property,  if  the  same  has  been  deposited,  and  shall 
recover  only  the  t^um  or  thing  tendered  to  him,  and  such 
interest  only  as  liad  accrued  previous  to  bringing  the  acUofl* 

0.0.2167;  O.P.  aeti, 

(A)  Interest  only  to  judioial  dejnand  attfywed  in  case  of  valid  tendrr. 

(B)  Mere  annmincemcnt  of  %mUiu^etfit  io  pay  it  not  rtal  teiwtef* 
Qm^oxLTS.  Smrtb,  '1  A.  il2:  6  L.  17, 

(O)  Fonnaliti^s  mu»t  he  Hrioily  ptirmM*d, 
Mam  Y9.  Stilltjs'  lLi.^lrs,n  L.  17. 

(D)  Ileal  tender  mve9  costs* 

416.  Costs  Prior  to  Tender  Paid  by  Defendant— Wlien 

the  real  tender  has  been  made  since  the  inf^titution  of  th* 
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aintiff,  though  the  property  has  been  placed 
above  prescribed,  the  defendant  shall,  never- 
ugh  the  tender  be  declared  valid,  be  con- 
>ay  the  costs  and  expenses  which  have  been 
o  the  date  of  such  real  tender;  and  the  plain- 
)ound  to  pay  only  such  costs  as  have  arisen 
isal  to  accept  such  real  tender. 

T  at  Any  Stage  of  Suit — Real  tenders  may  be 
y  stage  of  the  suit,  previous  to  the  definitive 


p.  404. 

>es  not  apply  where  plaintiff  moBt  make  tender  as 
Q  precedent. 

ar  Ys.  lies.  39  A.  876. 

sal  of  All  Provisions  except  as  Contained 
n  Civil  Code — All  the  other  rules  relative  to 
rovided  by  the  Civil  Code,  not  re-enacted  in 
and  which  are  not  contrary  to  the  provisions 
ssed,  must  be  observed;  but  all  the  provi- 
other  statutes  relating  to  the  same  subject 
ipealed. 


SECTION  IL 

ndmenis  which  may  be  made  to  the  Petition 
\e  Answer y  of  the  Consolidation  of  Causes, 
'Commissions  for  Examining  Witnesses. 

indments  of  Petition  After  Issue — 4li^iiksiie  2 
plaintiff   may,    with   the  leave  of  the  court,  ^ 
original  petition;    provided   the    amendment 
^r  the  substance  of  hij^deni^nd  by  joaking  it^ 
iL^he  one  jQLriginaUy  brojight. 

p.  421. 
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(A)   When  amendments  should  be  allowed: 

1.  Wlien  gjfound  does  not  conflict  with  former  plevdingf  tat 
IB  only  etmiulative. 

GtrautI  Ts,  Maflea:,  ISA.  147 «  Ttrrel!  V9.  BrjAramaii*  W  A- 104;  Jonw 
Tft.  Hunter^  2  A,  254 ;  Alohard^on  vs.  reimer,  10  A.  SSO;  liisiltli  ^*- 
Harj'^U,  16  A.  ISSii  Holmes  T«*  Cli^ettim,  I  A.  IM;  Mad^  n,  FqIh 

2.  When  plaintiff  snes  aa  a  corporation  and  p^ea  of  nul  M 
corporation  auM tailed,  he  should  be  allowed  to  insert  bato^ 
of  real  parties  plaintiff. 

Congregation  ot  Ut.  Oartnel  Olioroh  V4.  F»rreUj,  H  A.  SB^ 

3.  When  agent  suing  in  his  own  name  desires  to  diadote 
prineipaL 

Boartl  of  Llguldutorsi  of  Hurt  kit  Hebert  tb.  Hngii^t.  3^  A.  3&1. 

4.  When  plaintiff  originally  sues  as  liquidating  partner^  but 

subsequently    acquires    iiidividually    the    aMset.      Hi^  lu&f 

amend  even  after  except  on, 

Piij  ue  VB.  Furlinv,  29  A*  iCOi  Lackoonk  v«i*  City*  3S  A.  *8i ;  WumAiih  t» 
Woinftck,  a  A.  Ji3l. 

But  uo  araendmeut  when  exception  of  no  canse  o'  n^m* 
t-r  any  peremptory  exception,  sustained, 

Hny^niciiid  v«.  PiLlmcr.  3S  A.  2S0;   Burbunk  ts.  HnrTts«  91  A- Itf  ^ 
Lifi:  U<9Cubt»EiL  VA^  UHi4MD{ir«^:n  A,  713,  orermted. 

5.  When  amended  petition  merely  supplies  omissions  ifl 
gt^nerfd  allegations  and  corrects  clerical  errors  and  prayit 
as  in  original  petition. 

rayiL«  va.  Hjillroad  und  SU':Lim^h1p  Co,.  SS  A.  IG&, 

0.    When  sopplemental  petition  or  answer  merely  ampliSif 

oriprinal,  does  not  retard  suit,  and  doefi  not  affect  baajii  of 

suit, 

NfniilJiTn  II Jink  ^  -i  rilHivtirv,  31  A,  fl:  Mf?y6r  v^  Farmer.  98  An^  W* 

7.  Wlien  plamtiff  deaii-es  to  correct  Uegittion  of  date*  of 
notes  sued  on. 

liuastfy  A  Oo,  tb.  Botbi-hild,  21  A,  m«. 

H.  Tu  all  cases  where  no  iniory  will  be  done  thereby  to  otb<T 

party  not  taken  by  surprise. 

Jelkf»  vm.  8m]  tb,  S  A,  €74;  Hjiydtit  w^  Biitetaniii  3  A,  7j6&;  ^ 
Kyder.aoA.  iSftl 

M.  To  allege  a  eubeeqnent  promise  to  p»y, 

Lt?doii^  vu.  Iiilhl«r,  '11  A>  idO. 
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rect  petition  by  alleging  residence  of  plaintiff  or 
ame  of  defendant  or  other  matters  of  form. 

vs.  Paradol,  6  L.  380;  Thomas  vs.  Baillio,  7  L.  413;  Segur  y8. 
11  L.  441;  Brewster  vs.  Sanl,  8  L.  2t)s;  Lallande  vs.  Terrill, 

jre  appearance  of  leg^al  representative. 

in  vs.  Richardson,  15  A.  508;  Lauata  vs.  Macera,  20  A.  426. 

ige  action  from  possessory  to  petitory. 

vs.  Richards,  1  R.  34. 

^e  value  of  property  and  its  location,  in  a  partition 

[oepke,44  A.745. 

ent  allowed, 

trial,  changing  issnes,  and  delaying  snit. 

Goiirdain  vs.  Caillouet,  30  A.  531;  Landry  vs.  Garnet.  1  S. 
illey  vs.  stilley,  20  A.  53;  Beard  vs.  Call.  4  R.  466;  Barrow  vs. 
2  A.  453;  Morrison  vs.  Keller,  10  A.  542;  Petitpaia  V8.  Frey,  1ft 
;  Oakey  vs.  Murphy,  1  A.  372. 

ich  a^nendment  changes  issues. 

1  vs.  Thibodeau,  30  A.  10J3;  Meiiefree  vs.  Johnson,  2  B.  274; 

lar  vs.  Ins.  Co.,  10  A.  178. 

where  amendment  allege  ^  failore  or  want  of 
[deration  after  general  issue. 

ijjni  vs.  Anderson. 32  A.  920;  Stilley  vs.  Stilley,  20  A.  56;  BemiSB 
s.  Uwlght,  3  A.  337;  Calvert  vs.  Tunstall,  2  L.  207;  Buboock  V8. 
hirley,  11  L.  74;  Avegno  vs.  Fosdick,  2-i  A.  109. 

alleges  merger  of  note  sued  on  into  judgment. 

ttey  vs.  Murphy,  1  A.  372;  Dennlston  vs.  Payne,  7  A.  .Vi'i. 
lase  is  called  for  trial. 

vs.  Hart.  22  A.  534;  Case,  Receiver,  vs.  Watson,  22  A.  350; 
r  vs.  Cullion,  11 L.  271 ;  Sevin&GourJain  vs.  Caillouet,  30  A.  531 ; 
vs.  Kellam,  1  R.  58;  Cohu  A  Braeu  vs.  Levy,  14  A.  35.i;  Lynch 
ain,  2  A.  9a^;  Dabbs  vs.  Hempkcn,  3  R.  123;  Kyle  vs.  Van 
•,  7  A.  676 ;  but  see  1  M.  175. 

acts  sought  to  be  alleged  were  known  and  could 
n  alleged  in  /ormer  answer. 

s.  Crain»  2  A.  905. 

object  is  to  substitute  another  name  for  that  of 

vs.  Conlon,  2  M.  143;  Succession  of  Delusslze,  8  R.  259;  Dun- 
.  Helm,  21  A.  303;  Jones  vs.  Jenkins.  9  R  180. 

exception  of  no  cause  is  sustained. 

Bowie,  34  A.  325;  National  Bank  vs.  Mo.ss,  41  A.  23-';  Abadie 
r;^es,  41  A.  281. 

fatal  defect  in  injunction. 

vs.  Union  Bank,  7  R.  63;  Bagluy  vs.  Tato.  l(i  U.  45. 
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(C)  At  what  time  allowed: 

Before  and  after  issue  joined. 

Merrill  vs.  Lattimore,  12  R.  138;  Gasquet  vs.  Johnson,  1  L.  4X 
len  vs.  Jewell,  8  A.  139;  Successiozk  of  lk>UKaii,  T  R.  I9d 

(D)  Matter  of  discretion, 

Benoit  vs.  Hebert,  1  L.  212;  Spencer  vs.   Cojirflat  ^  R-  '^J  McC 
Hastings,  27  A.  715. 

(E)  Leave  of  court  or  consent  necessary. 

Tullos  vs.  Lane,  45  A.333;  Baines  vs.  Hit^ginn,  2  r>,220;  Truhan  vs. 
2L.  210;  Callaway  vs.  Webster.  1  R.  5.W;  HbfMlts  va,  Sfholfleld 

When  once  filed,  amendment  can  not  be  ruled  out  e? 
motu. 

Heirs  vs.  Corcoran,  15  A.  694. 

(F)  Affldavit — when  required: 

In  amendment  in  matters  of  injunction. 

Maillot  vs.  Martin,  15  A.  40;  CalderwooU  va*  Trunl,  B  tt.  237- 

(G)  Answer  to  amendment: 

Must  be  made  immediately  unless  time  is  &sked  and  | 

.Woodman  vs.  Richardson  &  McFee,  15  A,  ,Viy ;  Estltn  v?.  Ki 
252:  Merrill  vs.  Lattlmore,  12  R.  188. 

(H)  Service  of  amendment: 

1.  When  not  necessary. 

Chaffo  A  Bro.  vs.  Thornton.  2s  A.  837;  H  U.  3SS;  Flyan  vs. 
A.  168. 

2.  When  necessary. 

Loquet's  Heirs  vs.  Pierce,  5  L.  361. 

420.  Amendment  of  Answer — The  defendant  m; 
amend  his  answer,  subject  to  the  same  rules,  and 
it  new  exceptions;  provided  _they_bejno^_of_tbe_( 
kind.  After  answering  on  the  merits,  dilatory  exc 
shall  not  be  raised  by  way  of  amendment,  unless  \\ 
consent  of  the  plaintiff. 

C.  p.  421 ;  Farrell  w-i.  Austin,  3  A.  627;  E;iston  v^,  Dti^jjil,  4  L.  aDl 

(A)  Intervenor  may  amend  provided  suit  is  not  delayed. 
GilliH  vs.  Carter.  29  A.  69^;  Succession  of  Baiiiu.  ij  li.  AlK. 
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lant  can  not  amend  after  evidence  has  been  concluded. 

a  vs.  Bank  o£  CJ.  S.,  11  B.  418. 

judgment. 

T5.  Richard,  a  L.  487 ;  17  L.  82. 

it  allowed  plMiding  extinguiahment  of  debt  by  other 


toyer,  1  A.  254;  Debuys  vs.  Mellere,  2  N.   8.  625;  Lallande  vs. 
Sf  exception  allowed  after  answer. 


in  allowing  amendment  not  lightly  diMurbed. 
.miea,  4  I*  398^  Penny  vs.  Parliam,  1  A.  275. 

J  of  amended  answer   or  petition   must  be  proved; 
mounts  to  nothing, 
PerUUftt,  4  L.  JOH. 

intiff  allege»  new  matters  of  substance  to  meet  excep- 
tiuc,  he  must  pay  costs  up  to  filing  amendment. 

.  D«]a3«i£v.  1:4  L.  416. 

d  amei^ments  will  not  affect  judgment, 
[fin,  14  L.  lis 

wei  to  Amended  Petition — When  one  of  the 
mended  either  his  petition  or  his  answer,  the 
las  the  right  of  answering  the  amendment; 
)e_doii£^^immedia^  unless  the  amendment 
iature  as  to  induce  the  court  to  grant  further 
rvering  the  same. 

ilfit;  no  right  to  delay  unless  granted,  and  no  delay 
I  mnendment  is  of  form  only. 
&  BlcbardsonA  McFee,  15  A.  508. 

B  amendment  contains  matters  of  substance,  defaul' 
n  in  absence  of  answer. 

rown,  21  A.  461;  Allain  vs.  Preston,  2  L.  H92;  4  L.  la;  Knight  v- 
\  ii»  mi    Caldwell  vs.  Fales,  2  L.  130;    Hughes  vs.   Uamson.  ^ 


tinswer  not  chan^ng  issue  allowed. 
.  Btfciik,  il  A.  719;  Toung  vs.  Gay,  41  A.  738. 
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422.   Consolidation  of  Causes — When  the  parties 

instituted  against  each  other  several  suits,  either  as 

cipal  or  incidental  demands,  before  the  same   tril 

the  court  may,  at  the  request  of  one  of  the  parties, 

that  the  same  be  consolidated,  if  from   their  natun 

may  be  compensated,  in  order  that  they  may  be  a 

cided  by  one  single  judgment, 
c.  p.  He. 

{A)    Consolidated  suits  form  but  one  and  cast  party  must 
from  judgment  in  consoHdated  case, 
Vasooou  vs.  Woodward,  33k.\.  655, 

{h)   Depositions  in  prior  suit  between  same  parties  on  sami 
receivable  in  evidence. 
'  Cannon  vs.  White,  16  A.  85;  Clossman  vs.  Barbancy,  7  R.  438. 

^      1423.    When  Consolidation  Ordered— Consolidati 
suits   may  be  ordered,  whenever  a  demand  in  wa 
has   been   instituted    before   the    same  court    sepa 
from  the  main  action,  provided  the  t\*o  suits  are 
for  trial  at  the  same  time. 

,  "424.  Commission  to  Take  Depositions — When 
the  plaintiff  or  the  defendant  has  witnesses  whc 
wishes  to  be  heard  in  support  of  his  claims,  he  must 
the  testimony  of  such  witnesses  to  be  taken  in  writi 
be  read  in  evidence  on  the  trial  of  the  cause,  pursu 
the  rules  of  the  respective  courts. 


C.  p.  430,  439,  467,  464;  R.  S.  488,  512, 


,613,621:  42  A.  69. 


(A)  When  taken: 

At  any  time  after  the  service  of  citation. 

Mayor  vs.  Savory,  4  R.  1. 

(B)  Crossing  interrogatories  without   names  and  residence  ^ 
nesses  waives  defect. 

Donton  vs.  Murdock,  6  R.  127. 

(C)  Party  not  bound  to  execute  commission. 
Trustees,  etc.,  vs.  Lee,  4  L.  229. 

Nor  take  evidence  of  all  witnesses. 

liranistcin  &  Bcndor  vs.  Crescent  Ins.  Co.,  24  A.  589. 
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■WW  prescribed  by  Arts.  425,  426,  427,  428  C.  P.  not 
where  party   was  present  by  counsel  at  taking    of 

IS. 

of  Segond,  2  A.  138. 

f  of  plaintiff  or  defendant  may  be  taken  under  commis- 

[endall  vs.  Succession  of  Huusicker,  32  A.  1225. 

ories  to  certain  named  witnesses  "and  others,^ ^  duly 
admssible. 
Co.  vs.  Steaimer  Webster,  11  A.  203. 

e  is  summary  will  not  prevent  issuing  of  commissions, 

Lightor,  4  R.  59. 

9  made  must  be  parsed  upon  before  reception  in  evi- 

lonvillain,  32A.  29. 

commission  by  clerk*     Issuing  of  commission  equiva- 

.  Latting,  9  A.  169;  Cannou  vs.  White,  16  A.  HB. 

mission  to  Obtain  Depositions  *  of  Witnesses 
ih — If  the  witness,  whom  either  the  plaintiff 
It  wish  to  be  heard  reside  out  of  the  parish 
5  suit  is  pending,  such  plaintiff  or  defendant 
itled  to  obtain  from  the  court  a  commission^ 
some  judge  or  justice  of  the  peace  of  the 
:  such  witness  resides,  or  to  any  other  per- 
zed  by  law  to  administer   oaths,  to  take  his 

,  607,  609,  613,  614,  3969,  3970;  C.  P.  7bO;  Baiiie  vs  Wilson,  18  Iv.  GO. 

Ymmission  by  judge  is  order  for  commission  to  issue, 
i.  Cooper,  1  A.  325;  Cannon  vs.  White,  16  A.  88;  Ferrlber  vs.  Lat- 
169. 

Hms  and  place  of  taking  depositions. 

be  given  when  opportunity  to  cross  interrogatories 


Johnson.  1  L.  425. 
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426.  Manner  of  Obtaining  Commission — Serv 
Counsel — The  party  wishing  to  take  the  depositio 
witness  pursuant  to  the  provision  of  the  preceding  j 
must  ^liP^^  ^^  tiie  commissioji  which  he  has  obtai 
that  effect,  written  interrogatories^,  containing  the 
tion>  to  be  put  to  the  witness;    guck-Onterrogatorie 


yious   ta.,being^sentjj_must  be  submitted  to  the  a 
party  (who  may  add  to  the   same  whatever  questi( 
wishes),  and  served  on  him  or  his  counsel.,   threi 
previous  to  having  them  forwarded,  in  all   cases 
they  are  required  by  law  to  be  submitted. 

R.  S.  556,  606,  607,  610,  3971. 

Service  on  counsel  or  party  permitted ;  no  notification 
sary. 

ilallock  V8.  CarutherH,  5  R.  190. 


427.  Id.   Service  on  Party   Opposite — If  the  a 

party  is  not  represented  by  an  advocate  on  reco 
fend  himself  his  cause,  or  suffer  a  judgment  by  def 
go  against  him,  the  party  on  whose  motion  the  C( 
sion  has  been  granted,  must  cause  the  interrogator 
tended  to  be  put  to  the  witness  to  be  notified  t( 
party,  in  order  that  he  may  add,  within  three  d 
such  party  reside  at  the  place  where  the  court  i 
whatever  interrogatories  he  wishes  to  put  to  the  > 
on  his  part. 

R.  S.  607. 

428.  When  Notice  of  Place  and  Time  for  Exami 
Unnecessary — If  the  adverse  party,  having  no  advoi 
above  expressed,  tiefiide  in  the  parish  where  the_dep 
is  to  be  taken,  it  shall  not  be  necessary  for  the  ju 
justice  of  the  peace,  to  whom  the  commission  is  di 
to  give,  before  examining  the  witness,  written  n( 
such  a  party,  of  the  place  and  day  when  the  dep 
of  the  said  witness  shall  be  taken,  saving  to  both  \ 
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them  the  right  of  being  present,  if  tl^py  think 
the  taking  of  the  said  deposition,  but  without 
ted  to  add  any  further  questions  to  those  con- 
e  aforesaid  interrogatories,  except  with  the 
he  other  party. 

611,  6U;  0.  P.  434,  438;  Underwood  vs.  Ljicaprre,  10  A.  7G6. 

Lee  by  Posting  in  Court  When  Party  is  Ab- 
represented — But  when  the  adverse  party,  hav- 
cate  on  record  resides  neither  at  the  place 
)urt  is  held,  nor  in  the  parish  where  the  depo- 
)e  taken,  the  mode  of  giving  notice  to  such 
be  by  deliyerjing,.^to^  the  clerk, of  the  court  a 
.interrogatorijes,  to  be  by  him  stuck  up  in  his 

I  all  Cases  of  Notice  to  Such  Parties — This 
vern  in  all  cases  where  written  notice  is  re- 
given  to  a  party  in  a  suit  who  has  no  advocate 
tnd  who  does  not  reside  at  the  place  where 
fore  which  the  cause  is  pending  is  held. 

sitions  of  Witnesses,  Old,  Infirm  or  About  to 

ten  the  witness,  whom  either  the  plaintiff  or 
ishes  to  examine,  resides  in  the  parish  where 
pending,  but  is  old,  infirm,  or  about  to  depart 
ite,  so  that  the  party  having  need  of  his  testi- 
hat  he  may  be  deprived  of  the  advantage  he 
grive  from  the  same,  such  party  may,  on  mo- 
even  before  issue  joined  in  the  suit,  by  swear- 
cts  on  which  he  relies  in  support  of  his  appli- 
nmission  from  the  court,  directing  the  depo- 
h.  witness  to  be  taken  by  any  judge  or  justice 

of  the  place,  after  having  given  notice  either 
le  party  or  to  his  advocate,  as  above  provided. 
»  time  must  be  given  to  enable  such  party  or 

to  attend  at  the  examination. 
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In  tbis  case,  it  is  not  required  that  the  party  w 
obtained  a  commission  to  examine  witnesses  shouJ 
municate  the  written  interrogatories  to  the  ad  vers 
or  to  his  advocate. 

Testimony  May  Always  be  Taken  Out  of    C 

Parties  in  all  cases,  ^x^r^p^^f^IJ?^"^^  ^"(L-SJXlLJHn' 
may  take  testimony  of  witnesses  out  of  court,  whc 
in  the  parish  where  the  cause  is  pending,  on  con 
with  the  laws  providing  the  manner  of  so  doing. 

B.  8.  614,  616;  C.  P.  424, 138,  436,  440,  467,  924. 

Taking  testimony  of  physicians  living  more  thaa  t€ 
from  court  house. 

Act  103  of  E.  S.  1877,  p.  177. 

431.  Compulsory  Attendance  of  Witnesses  Unde 
mission — The  judge  or  justice  of  the  pt^ace,  to 
commissions  for  taking  testimony  are  directed 
cause  such  witnesses  to  be  summoned  to  appear 
him,  for  the  purpose  of  giving  their  testimony:  sucl 
or  justice  of  the  peace  may  compel  the  attendance  < 
witnesses,  if  they  refuse  to  appear,  in  the  same  i 
as  in  causes  pending  before  him. 

C.  p.  135. 

432.  Oath  of  Witness — Reducing  Depositions  t( 

ing — When  witnesses  thus  summoned  appear,  the 
or  justice  to  whom  the  commission  has  been  directe 
swear  each  of  them  to  declare  the  ti^th  of  the  qu 
put  to  them  in  the  cause;  they  shall  reduce  to  writ 
answers  of  such  witnesses  to  the  interrogatories  ai 
to  the  commission  or  to  the  questions  put  to  them 
parties  or  their  advocates,  if  the  same  be  present, 
cases  where  it  is  not  necessary  that  such  questions 
in  writing. 

C.  p.  135. 

(A)  It  need  not  appear  who  wrote  down  depoaitionM, 
Ferriber  vs.  Latting,  9  A.  169;  Blair  vs.  Collins,  m  A^  61^. 
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iat  anmoera  were  read  to  witness. 
on  YS.  White,  16  A.  100. 

J  commnission  to  take  testimony  in  anothm'  SUite  U  directed 
Hicular  commissioner,   his  official   quality  need  not  be 


m  vs.  Bowen,  16  L.  284;  Shipman  A  Ayt-rs  va,  Haytics,  U  L.  fiOA; 
u-on  vs.  White,  16  A.  100;  Gordon  vs.  Nelatm,  le  L.  B22. 

commissioners  are  State  officers  and  seals  and  signatures 

jnized, 

:  vs.  Splane,  11  R.  487. 

not  specifically  nam>ed,  cofmmissi&ner^  s  capa?itif  must  be 


vs.  Lyttle,  4  A.  557;  Thatcher  vs.  Goff,  13  L.  a^L 

ity,  how  proved. 

1  vs.  Hewlett,  4  L.  119;  Edmondson  vs.  R.  U.  Co..  13  L.  3B3;  Teatmaa 
•win,  5  L.  265. 

ss  himself  or  even  third  persons  not  inUrested  may  v?ri^ 

swers. 

i  vs.  Christian,  34  A.  884;  Dwight  vs.  iitpliinu,  11  R.  4^7;  Nank  vs. 
the,  6  K.  5:  Beale  and  Wife  vs.  Brandt  and  Wiff,  7  L.  .W*;  7  N.  b.  a^i; 
lien  vs.  Richardson,  15  A.  534;  Blair  vs.  Colhii^.  IQ  A.  feKl* 


or  counsel  can  not  draw  up  ansu^ers, 
s.  Larijothe,  6  K.  5. 

SS  may  sign  at  end  of  process  verbaL 
i  vs.  Christesen,  34  A.  &H4. 

iion  not  properly  authenticated  may  be  withdraum  and 
for  that  purpose. 
vs.  Stone,  7  A.  133. 

i9  verbal  need  not  under  pain  of  nullity  immediately /ol- 
lination  of  witnesses. 
eirs  vs.  Burke,  10  L.  537. 

examination  of  witnesses  permitted. 
8.  Clark,  14  L.  270. 

•  executing  commission  must  sign  procans  t^erbal. 
I.  Emerson,  16  A.  96. 
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433.  Mode  of  Execution  of  Commission — Retui 
Clerk — After  the  depositions  have  been  taken  as  a 
directed,  the  judge  or  justice  of  the  peace  before  v 
they  have  been  taken  must  cause  the  same  to  be  si 
by  the  witness,  or  in  case  such  witness  can  not  sign, 
his  mark  affixed  to  the  same  in  his  presence.  He 
then  draw  a  verbal  frocess  of  the  taking  of  such  c 
sition,  annex  the  same  to  the  commission  and  inten 
tories,  if  there  be  any;  the  whole  must  be  inck 
sealed,  and  directed  to  the  clerk  of  the  court. 

R.  S.  607, 558,  611,  612, 621,  622. 

(A)  Deposition  need  not  be  fastened  to  commission,     Suffici 
inclosed  vnth  same, 

Parker  vs.  Brashear  A  Barr,  16  L.  69. 

(B)  Language  of  process  verbal  immaterial;  if  substantially 
rect,  it  is  sufficient.  . 

Tollett  vs.  Jones,  3  R.  276. 

434.  When  Notice  Necessary,  It  Must  Be  Proved— 
party  on  whose  application  such  depositions  have 
taken,  must,  before  he  can  use  the  same  as  evidence  i 
cau^,  show  thftitBe  adverse  pantjCbas  bk^  served  \i« 
written  notice  or  the  time  and  place  designated  for  ta 
such  depositions,  as  well  as  with  a  copy  of  the  inten 
tories  intended  to  be  put  to  the  witnesses,  in  all  < 
where  such  notice  is  required  pursuant  to  the  provii 
above  enacted. 

R.  S.  616;  C.  P.  428;  see  Smelser  vs.  Wiliiams,  4.  R.  153. 

Notice  need  not  be  given  when  opportunity  given  to  c 
interrogatories. 

Gasciuet  vs.  Johnson,  1  L.  426. 

435.  When  Notice  Not  Required — But  such  notice 
not  be  required,  if  the  judge  or  justice  by  whom  the 
ositions  have  been  taken  certify  that  he  himself  no 
the  adverse  party  of  the  time  and  place  fixed  for  U 
such  depositions  before  him. 

R.  8.  669.  606,  613,  3973;  C.  P.  138.  439,  467. 
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nmission  f or  Non-Resident  Witness — When  the  S  ^^  ^p*'* 
tended  to  be  examined,  lives  out  of  the  State,  /  A^'^y, ,    i^^?'^ 
sufficient  for  the  party,  wishing  to  take  his  testi- 
pply  for  the  same  to  any  judge  having  jurisdic- 
:   cause,  and   swear   to  the  materiality  of  the 

i9,  467;  State  ex  rel.  Leche  vs.  Warner,  42  A.  59. 
I  necessary  if  not  waived  by  crossing, 

e,  1  A.  318;  Folse  vs.  KittriUge,  15  A.  222. 

nuance  on  account  of  non-return  of  commission  when 

:  18  had, 

vs.  lliirris,  20  A.  153. 

n  parish  is  distant  and  time  short,  continuance  allowed, 
8.  Dunn,  12  L.  446;  Tarleton  vs.  Bringier  &  Co.,  15  A.  419. 

KThom  Commission  Directed — Commissions  to 
itnesses  out  of  the  State  may  be  directed  to 
justice  of  the  peace,  magistrate,  or  other  per- 
ig  at  the  place  where  such  witnesses  live,  or 
imissioner  appointed  by  the  Governor  of  the 


149. 


,.^^-7//  /;^Jj  £4/-/f^/ 


errogatories  Accompany  Commission-^Such 
IS  must  be  accompanied  with  the  interroga- 
r  the  same  have  been  duly  communicated  or 
the  adverse  party  or  his  advocate.  If  the 
rty  reside  at  the  place  where  the  depositions 
iken,  such  party  must  be  notified  of  the  same 
aer  provided  relative  to  taking  the  depositions 
js  residing  in  the  State. 

EL  S.  698,  611. 

am  Day — Commission  Issues  After  Citation — 
deceive  Depositions — In  all  cases  where  the 
It  commissions  for  taking  testimony  either  out 
;e  or  in  another  parish,  they  must  fix  a  term  for 
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returning  the  same.  In  doing  this,  they  must  tak 
consideration  the  distance  and  the  existing  mode  of 
munication;  provided,  that  commissions  to  taketesti 
jriay  issue  at  any  time  itter.-tlie  service  of  _p^titioi 
citation;  and  whenever  a  commission  to  take  testi 
shall  have  been  returned,  the  party  intending  to  us 
depositions,  taken  under  the  same,  may,  on  fihn 
same  in  the  clerk's  office,  file  a  notice  or  take  a 
which  must  be  served  on  the  opposite  party  or  his  coi 
to  show  cause  why  the  same  should  not  be  used  a 
dence  in  the  case;  whereupon  the  party,  onwhoi 
rule  is  taken,  shall  be  bound  to  urge  any  objections, : 
he  have,  to  the  admission  in  evidence  of  said  depos 
founded  on  any  irregularity  in  the  execution  of  said 
mission,  and  if  he  fail  so  to  do  before  the  cause  is  < 
up  to  trial  on  its  merits,  all  such  objections  shall  be 
sidered  as  waived;  provided,  that  no  objections  t 
deposition,  except  such  as  are  founded  on  irregular 
executing  the  commission,  shall  be  decided  on  in 
rule. 

C.  p.  13tf,  424,  436,  467 ;  R.  S.  512,664,  598,  613,  3969. 

(A)  Making  of  rule  absolute  ctires  defects  of  /orm,  «w<?A  us: 

1.  That  alleged  sick  witness  was  really  able  to  attend* 

Groves  vs.  Steel,  2  A.  481. 

2.  That  witness  was  Incompetent  to  testify. 

Goldenbow  vs.  Wright,  13  L.  372. 

8.  That  all  cross -interrogatories  were  not  answeredi 

Anderson  vs.  Dinn,  17  L.  170. 


(B)  Objections  must  be  specific, 
Ins.  Co.  vs.  Edinondson,  5  L.  300. 

(C)  Objections  to  questions  must  be  made  b^ore  commiMaio 
warded, 

WInn  vs.  Twogood,  9  L.  422. 

(D)  Where  excluded  depositions  will  not  affect  the  oaii«€^  ^i 
not  disturbed  and  cause  not  remanded, 

Eastman  vs.  Railway  Co.,  36  A.  10:^2. 
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depositions  must  be  identified  with  hill  of  exceptions. 
Cases  of  wine,  1  Woods,  48;  Leftwitch  vs.  Leoan.  I  Wiiil.  i^7. 

jy.     Evidence  taken  after  return  day  not  ^^tended  are 

ble. 

L  Guler,  12  A.  177;  Follaln  vs.  Lefevre,  3  E.  13. 

lission  not  null  because  no  return  day  is  fi^ed. 


efects  are  pointed  out  not  due  to  fault  of  party ^  new 
issues  and  continuance  allowed, 
I.  Bringier,  16  A.  419. 

)sitions  Taken  for  Use  in  Suit  Apprehended, 
iially  Brought — If  one  state  under  odth,  in  a 

competent  court,  that  he  has  reason  to  appre- 

person  Qamed  in  the  said  petition  intends  to 
lit  against  him  for  a  cause  of  action  therein 
id  that  he  fears  that,  previous  to  the  institution 

a  witness,  whose  evidence  is  necessary  to  his 
y  die  or  depart;  in  such  case,  the  court  may 
stimony  of  such  witness  to  be  taken,  either  be- 
>r  before  any  judge  or  justice  of  the  peace 
may  appoint  for  that  purpose,  after  written 
g  been  duly  served  on  the  adverse  party »  or, 
Y  posting  ijt  up  in  the  clerk's  office,   and  the 

taken  shall  be  evidence  on  the  trial,  should 
examined  be  dead  or  absent. 

,467.  "  O' 


SECTION  III. 

TlSn  Auditors  of  Accounts  and  yudkial 
Arbitrators, 

grts — Persons  versed  in  the  knowledge  <*ither 
,  an  art,  or  a  profession,  selected  in  order  to 
>inion  on  some  point  or  question  on  wliicli  the 
\  cause  depends,  are  termed  experts. 
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1.  Experienced  railroad  man  may  give  opinion  as  t 
necessary  to  build  a  bridge,  or  on  other  matters  coc 
with  their  business. 

Hamilton  vs.  Railroad  Co.,  84  A.  972. 

2.  Experts  to  examine  signature. 

Beufleld  vs.  Hewlett,  9  M.  41. 

442.  When  Experts  will  be  Appointed — Expert* 
be  appointed  whenever  the  court  deem  tht^m  neci 
in  order  to  obtain  information,  or  at  the  request  of  [ 
to  the  suit. 

1.  Court  may  appoint  experts  ex  proprio  motn^  and  ap 
ment  matter  of  discretion. 

Cameron  vs.  Lane,  36  A.  716;  O'Donnell  vs.  Ucury,  Forrest  J 
A.  845. 

2.  But  not  to  consider  matters  of  pleading,  which  is  bi 
of  judge. 

state  ex  rel.  Attorney  General  vs.  Lazarus,  S9  A,  143, 

3.  Experts  must  not  act  on  information  derived  from  c 
6t?}nce8  of  case. 

LeCarpontier  vs.  Delery's  Exr.  2  M.  218. 

443.  Auditors  for  Investigation  of  Intricate  Accou 
In  causes  which  require  the  investigation  of  long  a 
tricate  accounts,  the  court  may  appoint  auditors  1 
amine  such  accounts,  and  who  shall  state  the  sa 
their  report  to  the  court 

1.  Long  and  intricate  accounts,  requiring  minute  and  i 
investigation,  should  be  submitted  to  auditorB,  Ah 
will  be  remanded  for  that  purpose. 

Hayes  vs.  Rhodes,  36  A.  351;  Breeii  vs.  Downey,  34  A.  1217:  ^ 
vs.  White's  Exr.,  4  N.  S.  298;  Bird  vs.  Black,  5  A.  V^U;  MeCoi 
Pasley,  31  A.  532;  Board  of  Commissioners  va.  Ulddtll,  Ji 
Keough  vs.  Foreman,  33  A.  1434. 

2.  Reference  is  pure  matter  of  discretion. 

Guinault  vs.  LeCarpentier,  19  L.  240;  Caulker  vs.  Baiik#,  3  N* ! 

3.  Appointment  of  liquidator  matter  of  discretion, 

Pratt  vs.  McHatton,  11  A.  260. 

4.  Ex  parte  appointment  of  liquidator  of  firm  illegal. 

Walmsley  A  Patterson  vs.  Mendelsohn  &  Ncwnmu,  U  A.  15X 

5.  Liquidator  may  be  appointed  in  vacation. 

City  vs.  Gauthreaux,  82  A.  1126. 
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444 


icial  Arbitrators  to  Decide  Pending  Suit — 
parties  to  a  suit  pray  that  their  dispute  may 
id  to  the  decision  of  judicial  arbitrators,  to 
y  appointed  by  such  parties,  the  judge  shall 
:ause  to  be  referred  to  such  arbitrators  as  the 
e  selected  to  decide  between  them,  either  as 
or  as  amicable  compounders^  according  as  the 
r  have  determined  in  their  submission ;  which 
must  be  fully  spread  on  the  records  of  the 
he  rule  which  must  govern  the  arbitrators  in 
heir  award. 

882;  Thompson  A  Oo.  vs.  Moulton,  28  A.  537;  0.  0.  8099,  8109;  0.  P. 
61. 


t  of  arbitrators  is  not  consent  judgment. 

I  vs.  Pipes,  20  A.  277. 

>e  annulled  for  fraud  or  usurpation. 

r  vs.  Beal,  17  L.  285. 

^here  they  act  as  amicabre  compounders  their  de- 
I  are  final. 

3  VS.  Leeds,  7  L.  476;  Hopkins  vs.  La.  Western  R.  R.  Co.,  33  A.  1138, 
nt  vs.  Zuntz.  28  A.  500;  13  A.  37 ;  Bird  vs.  Lacock,  7  A.  171 ;  Cobb  vs. 
-ham,  4  A.  148;  Donovan  vs.  Owen  k  Ihmsen,  10  A.  463. 

not  where  they  go  beyond  their  authority  or  power. 
In  re  Wallace,  etc.,  31  A.  335. 

)  this  article  unconstitutional  as  prescribing  a  mode 
ng  cases  not  authorized  by  constitution. 
»tato  vs.  Judge,  9  A.  62;  Hayes  vs.  Hayes,  10  A.  642;  Gagnet  vs. 
y,  23  A.  207. 

Bil  from  award  of  arbitrators. 
s  vs.  Richard,  2  L.  311. 

ence  to  arbitrators  will  not  authorize   dismissal  of 

er  vs.  O'Connor,  7  L.  199. 
Lb  still  before  court. 

ling  V8.  Westermeier,  10  A.  51. 


ission  to  arbitrators  must  be  in  writing. 

er  vs.  Sisters  of  Charity,  15  A.  686. 
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445*  Reference  to  Arbitrators  Must  be  at  Requc 
Both  Parties — The  court  can  not,  ex  officio^  or  at  th 
quest  of  only  one  of  the  parties,  refer  a  cause  to  th( 
cision   of   arbitrators,   without   the   consent  of  the 
party. 

446.  Appointment  of  Arbitrators  and  Umpire — ^A 

either  experts,  auditors  of  accounts,  or  judicial  arbiti 
are  to  be  appointed,  each  party  shall  name  one,  a 
third  shall  be  appointed  by  the  court  to  act  as  umpi: 
case  the  two  should  not  agree. 

If  the  parties,  or  either  of  them,  neglect  or  refuse  t 
point,  the  judge  shall  name  all  three. 

If  there  be  several  plaintiffs  or  defendants,  or  othei 
ties  in  the  cause,  all  the  parties  having  the  same  in 
shall  name  together  one  expert,  auditor,  or  arbitrate 
the  case  may  be. 

0.  C.  3109,  8117,  et  seq. ;  C.  P.  825. 

Ex  parte  appointment  of  experts  null. 
Roper  V8.  Magee,  10  A.  61.  • 

447.  Where  One  Expert,  etc.,  Alone  is  Chosen- 
parties  may  agree  that  only  one  expert,  auditor,  or 
trator,  shall  be  appointed  in  the  cause ;  and  if  they  agi 
their  choice,  the  court  shall  appoint  the  person  mul 
designated  by  them,  or  in  case  they  can  not  agree  i 
cfioice,  nominate  one  ex  officio. 

448.  Notice  of  Appointment — Oath — Report — Ex| 

auditors,  or  judicial  arbitrators,  so  nominated,  must  be 
fied  of  their  appointment  by  either  of  the  parties,  who 
deliver  to  them  a  copy  of  the  order  of  the  court, 
must,  at  the  request  of  such  party,  take  an  oath  b 
any  judge  or  justice  of  the  peace,  to  perform  faitl 
their  functions ;  this  oath  must  be  taken  in  writing,  a 
foot  of  the  copy  of  the  order  of  the  court.    It  must  I 
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e  report  which  such  experts  or  auditors  shall 
5  case,  or  to  the  award  which  such  arbitrators^ 


t  not  homologated  of  experts  not  shown  to  have  been 
oiay  be  contradicted  by  other  evidence, 
ey  YB.  Cage,  6  B.  494. 

Irst  requisite. 

eyvB.  Cage,  6  R.494;  Lockets.  D«ktu,  1ft  U  424;  Donovan  Tt. 

n,  10  A.  463. 

ing  to  report  is  not  such  oath. 

f  vs.  Carl,  10  A.  202. 

nay  be  taken  after  reduction  of  report  to  writing. 

rs.  Daunoy,  7  M.  1. 

isal  of  Experts,  Auditors,  etc.,  to  Serve — Per- 
ted  as  experts,  auditors,  or  arbitrators,  if  they 
:t  as  such,  must  immediately  notify  their  re- 
court,  in  order  that  their  place  may  be  filled 
appointment,  at  the  request  of  either  parties. 

Resignation  After  Oath  and  Acceptance,  Ex- 
Permission — After  experts,  auditors,  or  judi- 
ors  have  accepted  their  nomination,  and  taken 
above  provided,  they  shall  not  be  allowed  ta 
appointment,  without  adducing  for  so  doing 
as  will  be  satisfactory  to  the  court. 
Parties  of  Commencement  of  Proceedings — 
iocuments  in  the  cause  have  been  placed  in 
,  they  shall,  at  the  request  of  either  of  the 
to  the  adverse  party,  at  least  three  days  pre 
I  of  the  time  and  place  at  which  they  intend  to 
their  proceedings,   in  order  that   such  party 


ators  must  appoint  time  and  place  and  give  notice. 

vs.  Carl,  10  A.  a02;  Hunt  vs.  Zunts,  28  A.  602;  Dreyfus  vs.  Hart^ 
982;  Locke  vs.  Dakin,  16  L.  424. 
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2.   But  exper  s  not  compelled  to  proceed  contradicto 
need  not  notify  parties. 

Cameron  vs.  Lane,  B6  A.  716. 

8.  Prior  to  taking  oath  arbitrators  ca  i  refuse  to  serv" 
Lallande  v«.  Bonny,  7  L.  292;  Id.,  18  L.  462. 

451.  Summons  for  Witnesses — The  party  wisl 
produce  witnesses  before  the  experts,  auditors,  c 
trators,  appointed  as  above  prescribed,  shall  obtai 
GlonsLtOvlhat  effect  from  the  clerk  of  the  courtwh 
suit  is  pending;  and  if  any  witness  thus  summoned 
to  obey  the  summons,  he  may  be  punished  by  the 
on  motion  of  the  party  complaining  of  his  disobe< 
in  the  same  manner  as  if  he  had  refused  to  appea 
summoned  to  attend  at  the  trial  of  a  suit. 

C.  C.3116;  C.  F.  l.W. 

452.  Neglect  of  Experts,  Auditors,  etc.,  to  Act 
alty — If  expeits,  auditors,  or  judicial  arbitrators 
having  accepted  the  functions  delegated  to  them 
court,  fail  to  execute  their  mandate  within  the  dela 
by  the  order  of  the  court  nominating  them,  or  wit 
further  delay  which  the  court  may  grant  in  cas< 
been  found  impossible  to  conclude  the  business  wit 
first  delay,  the  court  may  sentence  them  to  pay 
costs  which  their  neglect  may  have  occasioned,  an 
damage  as  the  parties  may  have  sustained  from  the 

C.  C.  8105,  .  123,  3124,  iHlft. 

453.  Report — As  soon  as  the  experts,  auditors 
counts,  or  judicial  arbitrators  have  accomplishec 
mandate,  they  must  draw  their  report,  or  award, 
case  may  be.  and  direct  the  same  to  the  clerk  of  th 
who  nominated  them,  in  order  that  either  of  the 
may  have  the  same  homologated. 

454.  Signature  of  Report — Such  reports  or  aware 
be  signed  by  the  experts,  auditors,  or  arbitrators  r 
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oni'  of  them  refuse  to  sign,  that  circumstance 
led  at  the  foot  ot  the  report  or  award. 

ort  Must  Be  Precise  and  Clear — Auditors  of 
ust  make  their  report  by  estabH^hing  tht*  re- 
:ounts  of  the  parties  with  sutlicient  precision 
!nesa  to  enable  the  court  to  judge  whether 
Droperiy  in  rejecting  or  in  allowing  the  articles 
ints. 

>rs  should  state  details. 

irkin  v^,  Flcktln^i  CunUur,  H  L.  BU;  HiirrEson  va.  FHulk.lFiU 

word  of  arbitrators  need  not  state  facts  on  which 
ed. 

t  most  bG  Bigiied  before  returned  into  couit. 
son  Tft.  Fftulk,  le  L,  a56. 

Feport,  auditors  are  fiinMi  officio.  * 

sou  Tl*.  Flillllkp  11^  L.  i^, 

S  to  Homologate  Report — After  the  experts, 

arbitrators,  have  sent  their  report  or  a\vard  to 
the  court  by  which  they  were  appointed,  the 
g  to  avail  himself  of  the  same,  may,  on  motioii, 
e  adverse  party  to  show  cause,  within  te^j  days 
lice  of  such  motion  shall  have  been  served  on 
ich  report  or  award  should  not   be   lioniolo- 


isltion  to  HomologatioQ — The  adverse  party, 
ihus  notitied,  may,  mthiji  t^en  days,  oppose  the 
iHj  by  delivering  to  'he  tierk  a  written  state- 
grounds  on  which  his  oppuaolJOD  rests.  The 
lecide  summaHly  on  their  mtrits. 

lOJldB  of  opposition  should  be  staLed  in  una  oppo^- 
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2.  Trial  of  opposition  summary  and  must  precede 
jury. 

Flower  vs.  Downs,  12  R.  101;  Thomason  ts.  Waters,  3  L.  73. 

8.  Only  such  facts  as  are  put  at  issue  by  opposition 
tried,  and  judge  can  not  refuse  to  hear  evidence. 
Thompson  vs.  Parrent,  12  A.  183. 

4.  Ten  days'  notice  before  homologation  is  allowed. 
Thomason  vs.  Waters,  8  L.  78. 

6.  The  homologated  report  not  receivable  in  evidenc 

MoNair  ys.  Gourler,  40  A.  858. 

458.  Report  of  Experts  Not  Conclusive  on  Cour 
court  is  not  bound  to  follow  the  opinion  of   the 
in  their  decision.     It   may   correct   any  error  in 
ports  of  the  auditors  of  accounts,  or  it  may,  if  it 
necessary,  order  another  report  to  be    made  by 
perts,  or  another  examination  of  accounts  by  the  ai 

C.  p.  442. 

1.  Estimates  and  opinions  of  experts  not  binding  on 
lury. 

Succession  of  Duolos,  11  A.  406;  CzarrowskI  vs. Zeyer,  36  A.' 
ys.  Nolan,  6  K.  508;  T«  urne  vs.  Bivierre.l  A.880;  Merieulti 
3  M.  310;  Millaudon  vs.  Percy,  5  N.  S.  606;  Mooney  vs.  0a« 

2.  Party  may  disregard  report  of  experts  and  prove  u 

McCarthy  vs.  Zaoharle,  U  A.  474. 

8.  All  grounds  of  opposition  to  report  of  auditors  st 
stated  at  once ;  successive  oppositions  irregular. 
Harrison  vs.  Faulk,  16  L.  368. 

4.  Unhomologated  report  not  read  in  evidence. 

Reynolds  vs.  Rowley.  2  A.  892;  McNair  vs.  Gourier,  40  A.  858. 

5.  Direct  action  of  nullity  necessary  where  award  is  < 
quiesced  in. 

Peniston  vs.  Soniers,  16  A.  679. 

459.  Award  of  Arbitrators  Not  Conclusive — As  i 
the  award  of  arbitrators,  the  court  may  rectify  th^ 
they  contain,  even  though  the  parlies  had  agree 
such  award  should  be  made  the  judgment  of  the 
unless  the  same  have  been  rendered  by  amicab 
pounders. 

C.  C.  8129;  Hopkins  vs.  La.  Western  E.  R.  Co.,  83  A.  1138. 
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if  amicable  compoundera  can  be  attacked  only  for 
:>r  usurpation  of  powe  . 

ra.  I'lirb^rii,  I  A.  Hi%  In  ru  VVjilliicet  HI  A.  it^-  Amet  i^.  Hoyvtt 
L  3f^>;  AdiEiialslraUirs  vs.  KiddcLL,  m  A.  JOd. 

ard  of  Amicible  CompDuaiers  BiEdlng — But 

?    submission    entered    into    by    the    parties  it 

I  they  intended  to  give  the  arbitrators  power 

licable  compounders,  the  court  can  not  revise 

It  must  be  homologated  as  it  stands,  in  order 

havd  the  eflect  ot  a  definitiv<;  judgnii^nt- 

1  of  Oppositions  to  Reports  or  Awards — When 
ration  ot  the  report  ot  expert-s  or  auditors,  or 
d  of  arbitrators,  is  opposed  as  abovLi  provided 
nay  produce  Itislimony,  and  ev^en  exaniititi  the 
iitors,  or  arbitrators,  as  to  what  passed  before 


Lpeosation  of  Experts,  etc. — Evp^^rts,  auditors 
and  arbitrators,  named  in  pursu  rnce  ot  the 
jnacted  in  this  section,  fihali  be  entitled  to  re- 
Dmpensation  for  the^r  st^r vices  as  the  court  may 
iccording  to  the  nature  o^  th.^  cause,  :ind  such 
in  shall  be  included  in  the  taxed  costs,  and 
1  by  the  party  cast. 


of  1^84,  pai^e  25,  provfdeB  for  t'omp  ^nsation  to  be 
V  cotirt  where  witnii^sati^  are  calle*]  Ui  tk  *tlfy  i;i  vo  ut 
an  opinion  founded  on  s|tecial  Mudy  or  experit^n  tf 
b  an  oh  of  science,  or  to  make  soli-ntifl  ^  or  pi'oft;s- 
xaminationB,  and  to  atite  the  reeult^  thereof  OtiiD' 
>n  to  be  fixed  with  refere  oe  to  valu*?  of  iUtit^ 
ed  and  de^i^ree  ot  learning-  and  ukJU  riM^uii^ed. 

on  rule.  Axes  compensation   of  experts^  whic^h    rulft 
a  rved  on  aU  partlcB  to  the  suit^ 

3il 
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8.  District  courts  have  power  to  determine  whether  wi 
have  been  heard  as  experts  and  fix  compensation, 
state  ex  rel.  Dardenne  ys  Judgre,  S8  A.  1369. 

4.  Compensation  left  to  discretion  of  judge. 

Executors  of  Gordon  tb.  Maureau,  9  A.  686. 

6.  But  fees  of  expert  short -hand  reporter  are  fixed. 

See  Act  94  of  1876. 

6.  Allowance  of  auditor  or  expert  may  be  seized. 

Vance  vs.  Lafferanderie,  4  R.  340. 

7.  Private  expert  of  one  party  must  be  paid  by  that  pi 

Harriton  vs.  City,  40  A.  609. 


SECTION  IV. 

Of  Setting  Causes  for  Trials  of  Continuance^  and 
Proceedings  Preparatory  to  Trial  and  yudgmt 

463.  Setting  Cause  for  Trial — As  soon  as  the  i 
has  been  filed  in  a  suit,  the  clerk  shall  set  down  the 
on  the  docket  of  the  court,  in  order  that  it  be  calle( 
turn,  and  a  day  fixed  for  its  trial  in  the  manner  pres 
by  special  laws,  and  the  rules  of  the  respective  coui 

C.  p.  476,  424. 

(A)  Setting  causes  for  trial : 

1.  Under  provisions  of  intrusion  law,  R.  S.  2595,  2605,  ( 
ant  may  move  for  fixing  of  cause  without  waiting,  u 
sue  joined  by  his  answer. 

state  ex  rel.  Pintado  vs.  Judge,  25  A.  149. 

2.  In  other  cases,  case  fixed  when  answer  filed. 

'Valton  V8.  Bank,  12  R.l^. 

8.  As  to  fixing  of  cases,  cases  which  have  prefere^c 
docket,  etc. 

Aft  39  of  I8SO,  p.  .S7. 

4.  Cases  may  be  fixed  when  at  issue. 

Millaudon  vs.  Gordon,  18  A.  280. 

5.  No  judgment  on  merits  until  contested  case  regular!; 

Hazard  vs.  Boykin.  8  R.  254;  Gerber  vs.  Marzoni,  3  R.  h70. 

•6.  Agreement  not  to  fry  cases   during  considerable 
year  not  binding. 

Kobert  A  Williams  vs  Bank.  18  L.  fi29. 
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presomed  to  have  beea  properly  and  legally  Jixed 
&d. 

nuance  for  Failure  to  haye  l.ecessary  Evi- 
1  a  cause  is  called,  the  party  who  has  not 
procure  the  necessary  evidence  shall  be  en- 
mtinuance,  on  provinf]^  either  that  he  has  fiol 
e  lo  ^et  his  proof  or  has  been  prevented  irom 
lome  unforeseen  cati^e* 

innance  will  be  allowed  : 

ommission  outstanding  and  return  day  not  reaehed 

tfFer  made  to  admit  facte. 

UTS.  Trttil«r«'  Bimk/lH  A.  2m. 

party  waa  prevented   from  getting   hia   prui  f*  by 
foreseen  cause,  and  na  lac  hew  are  nhovvn. 

luuory  V9   lusiiriifict^  i'uuiiisiny,  IS  .\.  '117.  Ni'yiiUHl  \^y  XryliitHL 

party  dies  and  hia  repretsentattveB  are  to  \m  itmde 

rk,  Gardrner  A  Co,  Tii.  n'lHijJTiiH,  K)  L.  :^nfi. 

naterial  witnesB  ifi  abaent  and  proper  aflldavir  iimde* 

nhoff  ¥s*  AT'  ry,  N  L,  ni(, 

tinuance  shotiid  n\tt   be  alhtwt'd: 

negation  is : 

DuneeU  living  out  of  pari&h,  Ib  absent. 

an  y***  L*n*',  ^W  A .  7lK ;   KnliuvH    >]MPi't,  ]h  A.  If'il :    hut  ai(f+<tni')- 
i.  Winimu*,  10  R.  9ES;   Wan 3  v^^  lii^i,  i'«,^  1?  JL  JH4j  ,"  \,  -•,  i,|| ,  4 

rarty  la  absent :  or  that  witness  is   abHeEit,    w*;  It  (nit 

that  no  other  witnt?sH  eould  ohttablii^h  wjintr*l  iVi- 

that  party  waBdiligeat;  that  witnr'Hrt  is  abwent  wth* 

y*e  knowledge  or  consent  i  tJiat  evidfnf't?  is  m  lu-nai- 

n.  CoinatoPk,  3*i  A.  :«l^{;    ^tuhi*  v^.  Un1tiii(q(inH  L^l■  \,  ,Wi,    ^if\^it  v-^, 
ley.  30  A,  v*26;   Richitrdinju  va.    IfiriU^nu  l^  J^l    V.  uH  ,    \|ilH  v^- 

,  ae  A,  7iti. 

oinmieaion  to  take  depositiona  not  ret u rut'  1. 

tU^v  v«.  In?*.  Co.^n  A^  [iiAO. 

Itnesa  is  ineane. 

wn  v».  lllnl»ttJl,  l@  L,  4^1. 
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^C)   Nor  should  continvunce  be  granted  : 

1.  When   no  diligence  is  shown  in  attempting  to  8e< 
dence. 

Adams  vs.  Dupuy,2L.  260;  Erwin  ts.  Trion,  2  L.  306;  Re 
frey,  4  L.  16  ? ;  McCarty  vs.  McCarty,  19  L.  296;  Rist  ts.  A1 
268;  Lex  vs.  Express  Co.,  23  A.  59 ;  State  vs.  Nelson,  2s  a.  ^ 
&  Caballero  vs.  Maduel,  26  A.  113;  Cole  vs.  LeChambi 
Capdevlel  vs.  Dodd,  17  L.  151;  Rogers  vs.  Davit,  18  L.  i^. 

2.  When  witness  not  subpoenaed  is  absent. 

Slidell  vs.  Locke,  18  L.  462;  Goldinj?  vs.  Steamer  Castro 
Richardson  vs.  Dinkgrave,  26  A.  651 ;  Jeter  vs.  Heard,  12 

3.  When  evidence  of  witness  desired  would  be  inadt 

Fasz  &  Backer  vs.  Trager  &  Noble,  39  A.  292;  Anselm  vs. 
L.  87. 

465.  Continuance  for  Absence  of  Summoned  Wi 
Affidavit — Even  on  the  day  fixed  for  the  trial  of 
a  party  may  obtain  a  continuance,  if  one  of  the  w 
summoned  in  the  cause  has  gone  away,  and  th 
applying  for  continuance  swear  that  he  did  nc 
that  such  witness  intended  to  depart,  or  could 
vent  his  departure,  and  that  his  testimony  is  matt 
establishing  his  claim  or  for   supporting  his  defe 

R.  S.  626,  6i6,  3969.  3960. 

1.  Refusal  to  continue  case  must  be  shown  and  estab 
proper  bill  of  exception. 

Woolrldge  vs.  Rlokert  A  Co.,  33  A.  236. 

2.  Gi anting  continuance  matter  of  discretion. 

State  vs.  Hornsby,  33  A.  1112;  State  vs.  Wilson,  33  A.  262;  I^ 
Cotton  Rope  Co.,  43  A.  562. 

:8.  iiefusal  to  continue   not  revisable,  except  in  cl< 

where  refusal  arbitrary  and  injurious. 

btate  vs.  Foster,  36  A.  877;  State  vs.  Johnson,  36  A.  852;  Sta< 
36  A.  153;  State  vs.  Prlmeaiix,  39  A. 673;  State  vs.  Finn,.tl  / 
vs.  King,  81  A.  179;  State  vs.  Fulfold,  33  A.  68. ;  State  vs. 
A.  383. 

4.  Where^  propriety  of  granting  continuance  doubt 
safe  to  grant  continuance.   Matter  lies  in  judicial  di 

Cameron  vs.  Lane,  .%  A.  7^  Calhoun  vs.  Bank,  28  A.  '£& 
vs.  Neyl  md.  8  A.  467;  Smelser  vs.  Willlam«»,  10  R  97;  I 
Henderson,  9  R.  3^0;  Rowley  vs.  Rowley,  19  L  558;  Bell  vs 
3  L.  448. 

^.  Party  must  stand  on  first  affidavit  for  continual 
facts  alleged  in  second  affidavit  were  known  to  hii 

Bell  vs.  >\  illiams,  3  L.  448. 
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davit  as  to  What  is  Expected  to  be  Proved—  ajC^^^%f^lT\ 

—Member  of  General  Assembly — When  one  of 

to  a  suit  prays  for  continuance  on   a u count  of 

e  of  one  or  several  of  his  witnesses,  tfie  advers*^ 

require  him  to  disclose  on  oath  what  facts  he 

prove  by  such  witness ;  and  if  such  party  admit 

.  or  if  he  merely  admit,  that  the  witness  would,  '^^^  ^^-J?**^7~^ 

swear   iQ_such_facts,    the  court  .shall  proceed  '^^*"^^**'^^^_^j, 
,  as  if  such  witness  had  been  examined:   pro-      ^^!^  SlZ^. 

whenever  any  attorney  at  law  shall  be  em- 
he  service  of  the  State,  as  a  member  ol  the 
ssembly,  his  absence  from  court,  unless  it  be 
ne  Court,  during  the  session  of  the  General 
shall  constitute  a  peremptory  cause  tor  the  cnn- 

anv  casi."  whertiin  he  is  employed   as  leading 

4fi,  |4[l:  E.  S.  VHi,  5B0. 

required  to  obtain  ormtiiumnce. 
ter  affidavit*  not  allowed. 
o!   party  reqaired    when  it  can  be  hac!,  not  that  of 

1  flJQdavU  is  iusaffldent. 

rron.  f  H,  MtTtt-ns*.  U  A-  550.^:  Iliitl  va.   Fri'CTjnui,  lA  A.  'iHi.  ?il,itii  vs. 
bMiHOti  Jit  A.  Mil  Miirtdo  V*.  Multhry,  IH  I..  Ai^, 

riality  of  testimony  must  b^  sliown, 

r  vm.  Krnwn,  14  L.  247. 

LVit  not  part  of  pleadings  and  allegations  do  nnt  writer 

^nteMtaiio  litis. 

ef  YB,  Qoop«r,  3  L.  li^. 

should  not  be  al^^wed  to  take  thant^es  of  trial   and 
ain  of  refusal  to  continue, 
iar«  n  Kints,  t^  A.  ^K 

agfainst  whom  continaance  i^  afiked  may  admit  that 
18  if  present  would  swear  to  facts  alleged* 
F»rt.  l^rbbftDS,  "U  A.  SatL  ' 
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467.  Deposition  of  Sick  Witness — The  sickness  of  c 
the  witnesses  summoned  in  the  cause  is  not  a  sufficient  < 
of  continuance,  if  such  witness  live  at  the  place  anc 
a  situation  to  answer  interrogatories;  in  such  cas 
party  insisting  for  trial  may  require  that  his  depo 
be  taken  by  a  justice  of  the  peace,  in  the  presence  c 
adverse  party  or  of  his  advocate,  or  after  having  nc 
him  or  his  advocate  to  attend  at  the  examination. 

0.  p.  424,  ^30,  486,  439,  440;  R.  S.  5r2,  6ia. 

468.  Discretion  to  Grant  Continuance— The  court 
besides,    a    discretionary    power   to    grant    contini 
whenever  the  cause  alleged  by  the  party  applying 
appears  sufficient  to  justify  the  same. 

1.  Continuance  lies  in  judge's  discretion. 

Hopkins  vs.  La  Place,  14  L.  142;  LizardI  vs.  Arthur  &  Fulton,  1 
Powell  vs.  Jenkins  &  Walker,  24  A.  444. 

2.  But  where  discretion  is  arbitrarily  exercised,  and,  1 
peated  continuances,  justice  in  denied,  mandamus  ] 
coerce  trial. 

State  ex  rel.  Isaacson  vs.  Judge,  34  A.  76;  9  Pet.  574;  State  vs. 
R.  227. 

3.  Judge  can  not  ex  proprio  motu  grant  continuanc 
solicited  by  either  party. 

State  ex  rel.  Tooreau  vs.  Judge,  17  A.  252. 

469.  Subpoenas  to  Witnesses— When  the  caus 
been  fixed  for  trial,  or  even  before  the  same  shal 
been  thu^^  fixed,  each  party  shall  obtain  from  the  cl 
the  court  wht  re  the  cause  is  pending,  summons  J 
witnesses  intended  to  be  produced  in  order  to  c 
their  attendance  on  th^  day  fixed  for  the  trial. 

0.  p.  424 ;  K.  S.  3975. 

470.  Failure  to  Summon  Witnesses  No  Ground  fo 
tinuance — If  on  the  day  fixed  for  the  trial  one  of  tht- 
has   neglected  to  have   his  witnesses  summoned 
manner  prescribed  in  the  preceding  article,  he  can 
that  account  obtain  a  continuance. 

C.  p.  466 
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tinuance  Where  Witness  is  Absent,  Though 
-But  if  a  witness  duly  summoned  do  not  ap- 
rty  who  has  had  him  summoned  may,  on  show- 
lat  the  summons  was  served  on  such  witness 
[)uld  not  be  found,  have  the  suit  continued,  or 
off  until  such  witness  has  been  attached  and 
ore  the  court. 
\. 

achment  can  issue  when  service  on  witness  has  not 
arsenal. 

v».  Couistock,  36  A.  808;  State  vs.  Allemand,  25  A.  625. 

here  a  multitude  of  witnesses  are  summoned  unnec- 
'  and  process  of  court  is  evidently  abused. 

titon  vs.  Houghton,  11  A.  200. 

iment  being  outstanding  for  six  months,  continu- 
ilidly  refused. 

II  A  Co.  vs.   H  imiltoii,  Mi  A.  .V_M. 

IS  not  compelled  to  attend : 

a  he  has  attended  previous  term  and  his  fees  are  u'.- 

d,  though  demanded  thirty  days  before  second  term. 

kct28of  IbS'i,  p.  42. 

Diem  and  Mileage  of  Witness — Every  witness 
I  obedience  to  a  summons  of  the  court,  shall 
to  receive  one  dollar  for  every  twenty  miles 
IS  to  travel  in  going  to  and  returning  from  the 
the  court  is  held,  besides  one^doHar  a  dayf()r 
e  shall  be  detained  previous  to  giving  his  tes- 
le  cause.  Such  costs  shall  be  taxed  with  the 
3e  paid  by  the  party  cas<,  provided  the  num- 
sses  summoned  in  a  suit  by  each  of  the  par- 
t_exC-eed. six  on  each  side.  Each  of  tht-  par- 
ly  the  witnesses  summoned  by  them  respec- 
d  that  number. 
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1.  Witness  can  not  maintain  action  for  mileage  and  pe 

against  party  who  did  not  summon  him,  though  sucl] 

was  cast  in  the  suit. 

Smith  Ys.  Mayor  and  Tmstees  of  Shreveport,  10  A.  062;  14  Jol 
2  MoCord.  Chan.  Rep.  3(4. 

2.  Clerk  must  make  out  jury  fee  certificates. 

Act  37  of  1890,  p.  81. 

It.  ^^4^.       473.   Subpoena  Duces  Tecum  Against  Party — If  c 

the  parties  wish  to  obtain  books,  papers,  or  other 
^<&it,^  X^    ments  in  the  possession  of  the  adverse  party,  the 
shall  order,  on  motion  of  the  party  applying  for  the 
that  such  books,  papers,  or  documents  be  brough 
court  and  produced  on  the  day  fixed  for  the  trial  ( 
cause.     The  order  must  describe  s^ich  books,  pape 
documents. 

C.  p.    139,140.917,919;    Murrison  A  Co    vs.  Butler.  16  A.  197.  396; 
Btein  vs.  Creditors,  8  R.  6. 

1.  Part,  residing  out  of  parish  can  not  be  required  t 
duce  commercial  books;  certified  extracts  admissible 

Cooper  vs.  Polk,  2  A.  169;  Cain  vs.  PuUeu,  .^4  A.  514. 

2.  Refusal  to  produce  books  by  one  of  the  parties  not  p 
able  for  contempt,  but  fact^  stated  in  affidavit  for  sul 
duces  tecum  are  taken  as  proved. 

Columbia  lus.  Co.  vs.  Puroell,  35  A.  283. 

474.  Subpoena  Duces  Tecum  Against  Third  Per 
The  same  rule  shall  govern  in  cases  where  a  third 
^on,  not  a  party  to  the  suit,  has  in  his  possession  an 
[>aper,  documents,  or  books  material  to  the  cause,  y 
i*ne  of  the  parties  wishes  to  have  brought  into  court. 

Rut  in  such  cases  the  order  of  court  requiring  th( 
duciion  ot  such  papers,  books,  or  documents,  mu 
iicrved  on  the  party  who  is  called  upon  to  produc 
&>ime,  and  a  reasona!  le  time  allowed  to  enable  such 
to  search  for  and  bring  the  same  into  court. 

C.  p.  143,  917,  919. 

475.  Where  Effect  of  Compliance  with  Subpoena  ^ 
Incriminate — Ii   in  the  course  of  the  suit  either  part 
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It  his  interest  require  the  introduction  of  titles 
s  in  ihe  possession  of  the  adverse  parly,  or  of  a 
son^  the  court  shail,  on  application ,  order  the 
1  of  such  books  or  papers;  provided,  however, 
)  case  shall  a  person  be  compelled  to  procUice 
It  would  subject  him  to  a  criminal  prosecution 
penal  laws  of  the  State- 


CHAPTER  V. 

OF    TRIAL    AND    JUDGMENT, 

SECTION  I. 

he  Tr ial  and  D tsco  n t in  ua  n ce  o  f  tk c  Su it . 

iai— On  the  day  fixed  for  trial,  the  plain  [iff  shnll 
ause,  and  produce  his  witnesses  and  the  evidence 
of  his  demand. 


itiff  not  proving  hie  ca^e  should  be  roi>-8Uit**fl, 

tfkii  lD?*i»nim?4^  I'onipjiny  Vd.Tnbin  A  WilhHiii.^,  ^h  A*  i;:i  ^  Hrn'furd 
k  Liiko,  m  A.  MJi;  Murrbscm  vs.  French.  B  L.  \\S. 

itlff  toust  make  out  case  with  legal  certainty. 

rue  ra.  \i\\\.  Ai  A.  h, 

testimony  of  party  to  suit  ought  to  be  corrnburated* 

^ai&jel  A  Co.  Tfi.  Gurdaor  ft  Co,,  M  k,M^. 

imtnal  oases  subject  matter  of  crong-exammatioa  nutat 
unected  and  grow  out  of  the  ejcaDiinatiou  in  ehief. 

«i    v^.  l*(jynJer.  .W  A.  675;  J5tato  ts.  J^tunrt.  3SA.   lOlfl  IfUJs,  Siai^  T*^ 
nyze.ai  A    ml,  Itt  A,  U». 

And    so    redirect    examination    confined    to    matters 
lieUed  in  cross- esaminabion. 

But  contrary  seems  recognized  rule  in  r-ivil  cases. 

Kinifv^.  Atkfn§,  f»  S.,  U»64;  Liurtiri^rd  s%r   rintk    \  M.  20^- Du.Tld- 
»i.ri2  v^   LN.iyiirn*',  12  A,SV?:  Nlchnlsun  ts   h<  *.L,hrv.  u  A,  &1. 
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6.  It  has  been  held  that  court  has  discretion  to  abate 
thing  of  the  strictness  of  rules  of  evidence  in  c; 
cases » 

state  Y8.  Duncan,  H  R.  563;  State  vs.  Parker,  7  A.  84. 

6.  Witness  can  not  be  contradicted  excep  proper  foui 
is  laid. 

state  vs.  O'Kean,  35  A.  901 ;  State  vs.  Johnson.  35  A  871. 

7.  Place  of  trial  immaterial ;  court  may  sit  in  clerk's  oi 

Smith  T8.  JoneB,  23  A.  43. 

8.  Evidence,  except  under  commission,  can  not  be  ta] 
of  court  to  confirm  default. 

Brander,  Williams  A  Co.  vs.  (ioodwin.  6  A.  521 :  Yorke  ft  Co. 
ft  Co.,  28  A.  65. 

9.  Trial  de  novo  before  succeeding  judge.  Reintroduc 
evidence  necessary. 

Brinkman  vs.  HuvKhe,  42  A.  112;  Kaler  vs.  Freret,  11  A.  455. 

10.  Trial  in  chambers.  Such  trial  illegal  except  wbei 
cially  permitted  by  law,  as  in  rule  against  defaulti 
collector. 

state  ex  rel   Penible  vs.  Judge,  42  A.  75;  Police  Jury  T8.  Bro 
31  A.  739. 

477.  Order  of  Trial — When  the  plaintiff  has  clos< 
evidence,  the  detendant  shall  bring  his  witiiessej 
produce  the  proof  in  support  of  his  defence ;  the  pi 
may  then  bring  additional  witnesses,'  or  his  form< 
nesses,  to  rebut  the  testimony  adduced  by  the  defei 
or  to  lessen  the  weight  of  such  testimony. 

478.  Swearing  of  Witnesses — Previous  to   their 

examined,    the    witnesses    in    a    cause  must    be 

on    the    Bible,    in    open    court,    and   in     presen 

the  parties,  to  speak  the  truth,  all  the  truth,  and  n< 

but  the  ti-uth,  in  the   testimony  which  they  shall  g 

the  cause, 
c.  p.  349. 

Declarations  of  witnesses  in  case  when  pertinent  and  n 
to  issue  are  privileged  and  do  not  subject  them  to  acl 
damages  even  if  false  and  malicious. 

Burke  vs.  Ryan,  35  A.y51;  Terry  vs.  Fellows.  21  A.  876;  Wai 
Kemp,  6  N.  S.  477. 
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rmation — If  the  religious  opinions  of  a  witness 
1  to  his  taking  an  oath,  his  affirmation  bf  the 
testimony  shall  suffice. 

jction  to  Witness — On  the  witness  coming  to 
•r  to  affirm,  the  party  who  objects  to  such  wit- 
ixamined,  must  state  his  objections  previous  to 
)een  sworn. 

of  Exception  to  Reception  or  Rejection  of 

f  the  objections  be  sustained  by  the  court, 
shall  retire  unheard;  if  received,  he  shall 
id  examined;  but  m  either  case  the  party  who 
)f  the  decision  of  the  court  may  except  to  the 
ile  his  exception. 

petent  Witness — Husband  and  Wife— If  the  fijjU.oJM . 
objected  to  on  the  ground  of  his  having  a  direct  ^       .      .  i- / 

interest   in    the    event   of  the  suit,  the  party "  '  "^^ 
objections  may  examine  such  witness  on  oath 
istence  of  such  interest,  and  the  witness  must 
3    answer  the    truth    on    the    questions  which 

to  him  on  that  head;  provided,  that  the  com- 
ess  of  any  covenant  or  fact,  whatever  it  may 
-natters,  is  a  person  of  proper  understanding; 
irther,  that  the  husband  can  not  be  a  witness 
inst  his  wife,  nor  the  wife  for  or  against  her 
it  that  in  any  case  where  the  husband  and  wife 
ed  as  plaintiffs  or  defendants,  and  have  a  sep- 
ist,  they  shall  be  competent  witnesses  for  or 
r  separate  interest  therein. 

j;  C.  C.  2281,  2281. 

icy  of  witnesses. 

oed  convict  can  testify,  but  convict  who  has  served 
ot  competent. 

vs.  Benolt,  16  A.  276,  oyerrullng  State  vs.  Gordon,  7  A.  379. 
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2.  Attorney  competent  witness. 
•    Suooession  of  Grant,  14  A.  808. 

8.  Oonvicts  may  testify  for  or  against  each  other. 

State  T8.  Benoit,  16  A.  274. 

(B)  Husband  and  wife:   Can  not  testify  against  eax:h  other  m 
consent  of  party  to  he  affected. 

1.  In  suit  by  wife  for  separate  on  of  property. 

Wfllls  TS.  Ward,  30  A.  1282. 

2.  In  divorce  cases. 

•  Daspit  y's.  Ehringer,  H2  A.  1174 :  Dillon  ts.  Dillon,  32  A.  648;  T 

Alexander,  11  A.  628;  Harm  an  ts.  McLeland,  16  L.  36;  B 
M orancy,  2  A.  347. 

(C)  When  spouses  may  testify. 

1.  After  dissolution  of  marriage. 

Succession  of  Ames,  38  A.  1817 ;  Reilly  ts.  Snceession  of  Reilly, 

2.  In  suit  for  or  against  succession  or  heirs  of  deceased  t 

Lehman.  Abraham  A  Co.  vs.  Levy,  80  A.  749. 

8.  In  suit  by  creditor    of    husband  to  annul  judgna 
separation  of  property. 

Ucnnen  vs  Hacker,  32  A.  668;  Keller  t8.  Vernon  and  Wife.! 
Meyer  vs.  Smith,  24  A.  153. 

4.  When  other  spouse  has  no  adverse  interest,  as  in  lit 
between  plaintiff  and  th  rd  opponent. 

Schmidt  &  Zie^ler  vs.  Williston,  27  A.  815 ;  Meyer  vs.  Smith.  24 

6.  When  one  spouse  is  or  was  agent  of  the  other, 
of   1888,  page  61,  amending   Art.   2281,  C.  C,  by 
thereto  the  further  proviso :  ^^  That  in  all  cases  where 
spouse  has  acted  as  agent  for  the  other  spouse,  such 
so   acting  as  agent  shaU   be  competent  witness  as 
transactions  arising  from,  involved  in,  or  connecte 
such  agency.     That  no  statement  or  statements  of 
party   in  suits   for  separation  in  property  and  sep; 
from  bed  and  board   or  divorce  3hall  be  received 
dence.'* 

(D)  Compensation  of  witness: 

Act  28  of  1882,  p.  42,  amending  R.  S.  8043,  provid 
^'any  witness  who  may  have  been  summoned  to  atte 
of  the  courts  of  this  State  to  testify  in  a  civil  case,  ai 
have  attended,  claimed  and  received  a  certificate  tb 
shall  not  again  be  compelled  to  obey  any  summons 
tending  said  court  in  said  case  at  a  subsequent  tern 
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paid  by  party  by  whom  he  witit  Riimtnoned ;  provided 
^itnej^d  lihall  have  made  a  demand  for  payment  in 
g  upon  the  party  who  had  hi,n  summimed,  or  h'm  lit- 
'  when  he  resides  out  of  the  parish ,  not  le^s  than  thirty 
bafort^  the  t^rHt  day  of  the  «aid  rtul>Kt^<jUent  tf  rm  at 
hia  at t  eiida n ce  may  then  be  re q u i re d  p 

ecticn  to  Evidence — Thf  parties  may  likewise  /^ 
It:  introtkiction  ot  documents  or  other  written 
!red  in  evidt^nce,  when  ihey  contt- nd  th.il  die 
L  not  to  be  admitted  iis  legal  prooi  i  the  L'nurt 
le  on  such  objeciions  as  with  regard  in  ihu  ad- 
wit  ne^ses;   but  the  parties  may  except  1<>  [Jioir 


'*77' 


f  1870,  pat^e  98 J  providen   for  us»n^  rei^^rds  in  other 
as  evidence. 

Evidence  Received,  Except  by  Consent,  After 
— Alter  all  incidt*iital  que^tiuiis  shdU  havt-  heen 
id  both  parties  have  jiroduced  their  respucfive 
he  argument  commence^i,  nn  witness  ther>  can 
lor  proof  inlrod Viced  except  with  the  c<itjsL'(H 
iarties. 


to  argument,  after  eh^i^ing-  of  (^vti]onf*v  Mitjt*ir    party 
xamine  witness,  in  diserelion  of  rourL. 

m  Jb  Co.  Ta,  MrUer,7  A.  62 1  l  rit>  v*.  Lnt'k-'-  lu  \,  im, 

liter  argument  eommeneea,  no  fvidHUue  intriMlured 
t  by  consent. 

nror  be  discbarged  and  another  substitutiMl,  u/  il   he- 

e  novo, 

fktlHn  y».  Fuuober.  ^  L.  5€fi. 

,    latitude   allowed  to  courts  in   a  pp]  it  at  ion   nt    lure- 
arti(-4es. 

353 


485-487 


Of  Trial  and  Judoicent. 


6.  Parties  will  not  be  controlled  in  the  order  of  intn 
proof. 

Succession  of  Barr,  8  A.  458. 

6.  Judge  can  not  ex  officio  call  for  evidence  after  sub 
of  cause. 

Sowers  &  Jamison  vs.  Shiff,  15  A.  300. 

485.  Order  of  Argument — The  plaintiff  shall 
first,  the  defendant  shall  follow;  and  then  the  p. 
shall  reply;  the  defendant  may  speak  again,  if  an 
pointjof,  law  has  been  raised  by  the  plaintiff  in  rt 
he  may  comment  on  any  new  authority  not  cited 
opening  of  the  cause ;  the  plaintiif  may  again  rep 
close. 

K.  S  563  ;C.  P.  515. 

486.  Proper  Conduct  by  Advocates  During  Arg^uc 

Advocates  must  plead  their  causes  with  propriet 
decency:  they  must  not  indulge  in  personal  re 
against  the  parties;  nor  lose  sight  of  the  respect 
the  court,  to  the  witnesses,  and  to  the  jury;  they 
neither  interrupt  the  one  who  speaks,  nor  indulge  ; 
digressions  having  no  bearing  on  the  cause:  and  no 
or  other  person  shall  be  held  liable  or  responsible,  f 
slanderous  or  libelous  words  uttered  by  his  attoi 
law,  but  attorneys  at  law  shall  be  liable  and  respoi 
themselves,  for  any  slanderous  or  libelous  words  b] 
uttered. 

C.  C.  2315;C.  p.  132. 

«  1.  Parties,  as  well  as  advocates,  must  conduct  cases  wi 
priety. 

Pike  V8.  IJates.  ;^4  A.  391. 

2.  Indecorous  and  disrespectful  brief  subjects  attorney 
and  imprisonment. 

state  Vi«.  Redmond,  9  A.  319. 

487.  Bills  of  Exception — If  one  of  the  parties  < 
the  court  to  express  an  opinion  on  the  point  of  law  ; 
in  the  cause,  such  opinion  may  be  excepted  to. 
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Hon. 

jtion   must  be  made  at  time  of  giving   opinion  or 

1  vs.  Jewell, 9 L-  113;  Ollne  vs.  Caldwell,  4  L.  19;  Woolrldge  vs. 
tort.  .S3  A.  234 ;  Noble  vs.  Flower,  36  A.  737 ;  Leggett  vs.  Peet^ 
'2Ki;  Terrt'll  vs  Boarmau.  :u  A.  359;  Phelps  vs.  Mayer,  16  How. 
Hough  vs.  Richards,  6  L.  b76. 

an  not  be  leveled  at  whole  charge. 

9.  Congregation  DiHper.sed  of  Judah,  15  A.  3S9;  Yorke  vs  Scott,. 
.  51;  State  vs.  Chopin,  IDA.  458;  Stat«*vs.  Ricultl,  35  A.  774;  Rogers 
Marshall,  1  Wall.  «44;   Harvey  vs.  Tyler,  2  Wall.  a28. 

objection  must  appear  in  bill,  not  in  statement  of 
ts. 

hioiiipson   vs.    Riggs,    5    Wall.  C(i;^:  Generes  vs.  Bounemer,  7 
Wall.  564;  Young  vs.  Martin,  8  Wall.  354. 

12  of  1877,  p.  176:  The  party  excepting  to  the  opin- 
the  court  may  draw  a  bill  of  exception  in  which 
QS  of  fact  or  law  on  which  such  opinion  has  been 
led  shall  be  concisely  set  forth,  as  well  as  the 
5  of  said  exception  so  taken ;  provided,  that  a  party 
r  to  reserve  a  question  in  relation  to  evidence  or  the 
of  the  judge  to  the  jury  may  do  so  by  requiring  the 
r  or  clerk  in  the  parish  of  Orleans,  and  the  clerk  of 
rt  of  the  country  parishes,  to  take  down  the  same 
jnted  and  in  the  presence  of  opposing  counsel,  and 
ge  shall  cause  his  ruling  to  be  likewi>^e  taken  down 
ime — all  of  which  shall  stand  in  lieu  of  a  bill. 

ic'pherd  vs.  Wilson,  6  How.  '2W. 

act  applies  only  to  civil  cases;  bills  in  criminal 
e^  must  be  drawn  up  in  full. 

tate  vs.  Jessie.  30  A.  1170;  Eyle  vs.  Catholic  Church,  3fi  A.  310; 
s^tate  vs.  Dufour,  31  A.  804. 

oth  iwise  appears  of  record  need  not  be  shown  by 
xceptions. 

on  vs.  Wayinouth,  3  R.  341;  New  York  Ilailrnad  Co.  vs.  Mytrs, 
ow.  24*i;  Pomeroy's  Lessee  vs.  Bank  Indiana,  1  W'all.  .V.»2 ; 
iipson  vs.  Riggs,  5  Wall.  66.^. 

[)f  Exceptions  Continued— The  party  except- 
»inion  of  the  court  must  draw  a  bill  of  excep- 
:h    the    question  of  fact  or  of  law,  on  which 
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such  opinion    has  been  demanded,  shall  be  concii 
forth,  as  well  as  the  grounds  of  the  exception  so  ts 

(M».  481,  483,510,615,617. 

Necessary  requisites  of  bill  of  exception : 

1.  Grounds  of  exception  must  be  stated. 

Thlelman  vs.  Gueblo&Nipport,  32  A.  2fil ;  4  Wall.  RxO:  Trrrell 
nian,  34  A.  3(^9;  Succession  of  Grant,  14  A  h(W:  (  umden  V8 
6  How.  515;  Pickens  \8.  Preston,  20  A.  138;  Kichard  vh.  Be 
21  A.  636;  McCloskey  vs.  Hank,  16  A.  28.);  Whitiinifton  vs. 
ton,  24  A.  157;  Ball  vs  Itall,  15  L.  174;  LeBrei  V8.  Beleon 
Duplessis  VS.  KenncdN ,  6  L.  242. 

2.  Must  be  signed  by  judge. 

State  vs.  Harris,  39  A.  22H. 

And  mandamus  lies  if  necessary  to  coerce  him  to 

1  Wall.  592:  State  ex  rcl.  Mullen  vs.  Drew,  32  .\.  ini-T 
State  ex  rel.  Wyly  vs.  Jud^c,  35  A.  249;  Hroussard  v» 
Heirs.  3  M.  714;  State  ex  rel.  D'Heniecourt  vs.  Judge 
Mussina  vs.  Cavazos,  6  Wall  xVi. 

3.  Must  embody  decision  and  ruling  of  judge  on  tl 
and  reasons,  if  any. 

Verret  vs.  Bonvillain,  32  A.  33;  State  vs,  Duf<»ur,  31  A.  801:  < 
vs.  Creditors,  33  A.  1279;  State  vs.  Green  Red,  32  A.  821. 

4.  But  reasons  need  not  be  set  forth  when  grounds  ( 
tion  are. 

state  ex  rel.  .Mullen  vs.  Drew, :«  A.  104.=*. 

5.  Must  be  presented  to  opposing  counsel  if  required 

state  ex  rel.  1»  Heniecourt  v«*.  .lud^jce,  13  A.  484. 

6.  Must  be  precise  and  explicit,  not  vague  and  indeili 

state  vs.  Green,  32  .\.  Sl!»;  stati-  vs.  Chopin,  10  A.  458;  stut« 
6  A.  342;  Hennen  vs.  Wetzel,  12  I..  2«>'i;  Ins.  Co.  v*.  Kdinoi 

301. 

7.  Must  generally  be  presented    during   the  term  of 
which  trial  is  had. 

U.  S.  vs.  Breltling,  20  How.  2.Vi. 

S,  Must  be  urged,  else  considered  waived. 

(  sinnon  vs.  White,  1H.\.  87;   Gauche  vs.  Gondran,  20  A.  156 
vs.  Bridge,  14  A.  721 :  Sililinan  vs.  Mills,  23  A.  206. 

D.  Must  be  reserved  before  jury  retires  when  directe( 
charge  of  judge. 

Ilatchcock  vs.  Gray,  22  .\.  472;  Penu  vs.  Oollins,  5  B  21C 
steamer,  17  L.  645;  see  State  vs.  Judge  Buchanan,  12  L.  VH 

10.  Must  be  in  writing ;  no  verbal  reservation. 

Slate  vs.  McCoy, 29  A.  59.3. 
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:  be  reserved  when  testimony  given;  not  on  refusal 
otion  to  strike  out. 

vn.  Rohfrlsclit.  12  A.  itH2;  Gnines  vs.  Judj^e,  12  A.  113;  Vorrft  vs. 
ivilhtiii, ;«  A.  21*;  WaffortI  V8.  Wufford,  10  A.  636;  Miller  vs.  Breed- 
e,  1  L.  a22. 

i  be  signed  before  iiid^ment. 

ivin  Vf*.  WinftT,  fi  I..  .Vm 

re  parties  disagree  as  to  facts,  judge  states  facts  and 
tement  prevails. 

ex  rel.  Hank  vs.  .Jiid^c  Ho  A.  1190;  State  vs.  .Jolmsoii,  36  A.  IHU; 
te  vs.  Claude,  .S'»  A.  74;  statr  vs.  .Icssif,  35  A.  llTo. 

e  may  refuse  to  hear  evidence  to  contradict  his 
ction  and  refuse  to  sign  bill. 

vs.  Guntcr.  30  A.  530;  liarataria  and  Lafourche  Canal  Co.  vs. 
Id,  17  Lu  426. 

aded  testimony  must  be  annexed  to  bill. 

»^sion  of  Gray,  3  A.  443:  lluluies  vs.  Uoliuus,  6  L.  4r>4 ;  Trench  inl 

Elderkin.  3  L.  294 ;  Keene  vs.  Keif.  11  L.  309. 

all  documents,  etc.,  nece.ssary  to  explain  same. 

ham  vs.  White,  2  L.  29.'). 

sentation  of  Bill  to  Opj^osing  Counsel  and  the 

s  bill  ot  excepiion  must  be  exhibited  to  the 
ty,  who  may  object  to  any  error  in  the  stati> 

n  contained;  it  shall  then  be  presented  to  the 
after  correcting  it,  if  erroneous,  shall  sign  the 

direct  the  clerk  to  file  it  among  the   records  of 


iretionary  with  court  to  wait  until  bill  of  exception 
drawn  up. 

ipson  vs.  Packwood,  2  A.  624;  Dean  vs.  Gridbey,  10  Wemlell,  2.VI. 

ing  Case  Under  Advisement — After  hearing  the 
n  both  sides,  the  court  may  immediately  pro- 
jment,  or  take  time  to  deliberate,  pursuant  to 
ns  of  special  laws. 


continuance — The  plaintiff  may,  in  every  stage 
previous  to  judgment  being  rendered,  discon- 
it  on  paying  the  costs. 

12.  .V3«>.  KM ;  41  A.  746. 
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1.  Discontinuance. 

21  A.  72i». 

Even  in  Supreme  Court. 

44  A   361. 

2.  Discontinuance  same  as  voluntary  non-mait  and  does 
te^r^pt  prescription. 

Dennistowu  ts.  Bist,  9  A.  464;  Smith  vs.  GIbftoii.G  A-  ^t 

3.  Judge  may  refuse  discontinuance   undt^r  special  e 
stances  and  discretion  not  interfered  with. 

Crocker  vs.  Tunistall,  6  R.  3.'i4. 

4.  Defendant  may  discontinue  reconveutional  demand 

Ironson  vs.  Duhamel,  4L.  366. 

5.  Defendant  preferring  reconveutional  demaod  may 
discontinuance;  likewise  all  parties  in  Goncar^o. 

Bfirrow  vs.  Robiohiux,  15  .A.  70;  Warfleld  va.  Ludi^wiK:^ t*  E. 
DonouKh  V9.  Dutillet,  3  A.  660;  Verges  va.  Goniulo.^.  :tB  A.  4 
vs.  (iarthwHJte,  II  A.  *287;  McDonough  vs.  OtpuliintL  3  L  310 
Downs,  *♦  R.  IHA;  Davis  vs.  Young  and  ca^^r^!*  i"ic*d,  '^  A.  7lo; 
vs.  I'arriitt,  10  A.  703  •  Sinalley  vs.  Lawrence,  y  U.  2l{J, 

^.  Discontinuance  of  plaintiff's  demand  does  not  carry 
ventional  demand. 

JSinalley  vs.  Lawrence,  9  R,  210;  Davldsun    v*f.  ^IllImuTlV 


7.  Judgment  dismissing  suit  without  reser^^e  for  ren 
action  is  not  a  judgment  of  non-suitj  it  is  eonclusiv 

liledsoe  vs.  Erwln,  33  A.  615. 

S.  Order  discontinuing: 

(a)  Need  not  be  signed. 

Morgan  vs.  Whltesides,  14  L.  278. 

(b)  Is  appealable. 

Donovan  vs.  Owen,  10  A.  463;  Hrunet  vs.  Scbautuber^.  1 
Donnell  vs.  Parratt,  10  A.  703;  but  Kf*o  IVttlt  vsi.  Gillei 
Huiitir  vs.  Smith,  5  N.  S.  164;  Morgiiii  vs.  WbEteside^ 

9.  Non-suit  entered  where   plaintifF  failB  to  appeal 
demand  in  reconvention  is  made. 

Mclxmough  vs.  Dutillet,  3  A.  G60. 

492.  Renewal  of  Action — After  discontinuing  ti 
the  plaintiff  may  bring  the  action  anew;  provided 
paid  the  cost  of  the  tirst  suit. 


C.  p.  336,  491,532. 
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SECTION  II. 
Of  the   Trial  Before  a  yury, 

493.    Selection  of  Jury — The   mode  of  selecting  and 
summoning  the  jury  is  established  by  special  laws.  ^ 

coMtitution,  ne.  i^t/^      /  i  ^  f^  A-^^  ^  ^  /^^^  / 

1.  Mode  of  drawing  jury. 

See  Act  W  of  1873,  p.  IGS;  Act  44  of  1877,  p.  55;  Act  34  (Ex.  Ses.)  1878.   (XC^I*^?^'^  I  t  i 
p.  28U. 

2.  Drawing  jury  in  parish  of  Orleans. 

Act  X  at  1877,  p.  72;   Act  188  of  1877,  p.  WJ;  Act  of  1894. 

3.  B\*  Section  10  of  Act  44  of  1877,  venire  not  quashed  for 
mere  technical  informalities,  and  in  absence  of  charge  and 
proof  that  fraud  was  practised  and  great  wrong  and  injury 
inflicted. 

State  vs.  Smith,  33  A.  1414;  State  vs.  Harris.  31  A.  119;  State  vs.  Fos- 
ter, 32  A.  36;  State  V!».  Dozler,  33  A.  l.%2;  State  va  Daniel,  31  A.  94;  i 
State  ve.  Taylor,  27  A.  334;  State  vs.  Miller,  26  A.  680. 

4.  Motion  to  quash  must  be  made  on  first  day  of  term. 

state  vs.  Smith,  H.i  A.  1415;  State  vh.  Shaw,  5  A.  342;  State  vs.  Daniel, 
31  A.  94 ;  State  vs.  Vegar,  19  A.  105. 

5.  As  to  jury  commissioners — 

state  vs,  Beaird,34  A.  lOu;  State  vs.  Arata,  32  A.  193;  Newhouse  vs. 
NewhouHC,  29  A.824;  State  vs.  Williams,  30  A.  10iS;^st  tte  vs  Ke veils, 
31  A.  387;  State  vs.  Bradley,  32  A.  402;  State  vs.  Thompson,  32  A.  879. 

6.  For  fees,  etc.,  jurors  entitled  to  certificate  from  clerk  of 
court  without  cost. 

Act37of  1890,p.  81. 

7.  Where  statute  uiretcts  drawing  of  jury  v/ithin  thirty  days, 
it  can  not  be  drawn  afterward. 

Bahol  vs.  Boudonsqnle,  8  N.  S.  426. 

8.  And  where  jury  illegally  drawn,  judgment  reversed  and 
cause  remanded. 

Compton  vs.  Legras,  24  A.  259. 

494.  How  and  When  Jury  Demanded — Suits  on  Nego- 
tiable Paper  or  Unconditional  Obligations — The  plain- 
tiff who  wishes  for  a  jury  must  pray  for  the  same, 
either  in  his  original  petition,  or  by  a  supplemental. peti- 
tion, which  must  be  presented  before  the  suit  be  set  for 
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trial;  provided,  that  all  suits  against  makers  and  endorsers 
of  promissory  notes,  drawers,  endorsers  and  acceptors  ot 
bills  of  exchan<re,  and  *^enerally  all  suits  brought  on  un- 
conditional obligations  to  pay  a  specific  sum  of  money, 
shall  be  tried  without  a  jury,  unless  the  defendant  shall 
make  oath  that  his  signature  to  said  note,  or  other  obliga- 
tion, is  not  genuine,  or  that  he  expects  to  prove  that  the 
same  had  been  obtained  through  fraud  or  error,  or  want 
or  failure  of  consideration,  or  in  cases  where  the  defend- 
ant in  his  answer  may  set  up  a  plea  of  compensation  or 
reconvention,  and  make  oath  to  the  truth  of  all  the  alle- 
gations in  said  plea  or  answer. 

R.  8.  561,  747.  HXV,  C.  P.  285. 

(A)    When  jury  trial  alloiced  : 

1.  In  all  suits  on  unconditional  obligations  where  defendant 
pleads  want  of  considei  ation  or  sets  up  a  reconventional 
demand  and  makes  oath  to  the  truth  of  his  allegations. 

McycT  Vrt.  Weil,  37  A.  161. 

2.  Where  defendant  denies  under  oath  genuineness  of  signa- 
ture, consideration,  or  sets  up  plea  of  compensation  or  re- 
convention. 

state  ex  fel.  Cliism  vs.  Boyd,  34  A.  IK'K 

3.  In  suit  for  value  of  use  of  house  and  garden. 

.MuipM>n  vs.  Kicbardsoii,  18  A.  121. 

4.  In  suit  a2:ainst  husband  on  note  signed  by  wife  and  husband 
to  authorize  her,  though  note  be  given  for  price  of  propertjr 
purchased  in  wife's  name  pendino:  exiHtence  of  community. 

state  i'X  rel.  I.eiMls  vs.  Judge,  32  \.  543. 

5.  In  suit  on  note  when  defendant  has  obligated  himself  to 
pay  customary  attorney's  fees. 

Boa^ni  vs.  Anderson,  32  A.  920. 

And  in  suit  on  note  claiming  with  interest  from  date, 
when  note  bears  interest  from  maturity. 

state  ex  rel.  Whitney  Iron  Works  Co.  vs.  Judge,  44  A.  lOlA. 


6.  In  suits  for  damages. 

Schewer  vs,  Klein,  15  A.  303. 
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7.  In  role  to  traverse  answers  of  garnishee  as  false  or  insuffi- 
cient. 

•       DenouTfon  vs.  McNight,  2o  A.  74 ;  Hernandez  vs.  Janu*s,  23  A.  4«3. 

8.  In  suit  by  injunction  of  executory  process  on  mortgage  note 
alleged  to  have  been  obtained  through  fraud. 

Cormier  vs.  Soye,  28  A.  543;  gee  Haines  vb.  Verret,  11  A.  122. 

9.  In  suits  on  motion  against  sureties  on  bail  bonds. 

Labarre  v».  Fry'^j  Ball,  9  M.  H8I ;  (Jale  vs.  Qniek'n  Ball,  2  L.  .H48. 

10.  In  suits  contesting  right  to  office. 
St-ate  vs.  Head,  22  A.  X*. 

11.  In  a  suit  by  citizens  to  compel  police  jury  to  open  public 
roads. 

Pecot  vs.  Police  Jury,  41  A .  709. 

(B)  Right   to  jury  absolute  in  proper  cases  and  must  not  be  refused 
even  when  asked  for  purpose  of  delay, 

FrelUen  4  Stephenson  vs.  McDonald  &  Coon,  15  A.  53  i;  Keynolds'  Curutor 
vs.  Mtilile,  13  L.  425;  but  see  Hooper  vs.  Hyams,  1  K.  90,  uiuU-ust'?*  cited. 

(C)  Jury  trial  not  allowed : 

1.  Under  O.  P.  1036,  probate  proceedings  are  without  jury. 

I>evall  vs.  Succension  of  Watterson,  18  .V.  137. 

2.  In  district  court  sitting  as  court  of  appeal. 

ISougueralte  vs.  Young,  5  K.  162. 

3.  In  injunction  proceedings  under  C.  P.  739  and  740. 

Ainackervs.  Smith,  Harris  &  Co.,  16  A  361;  MeCracken  vs.  Wells,  20- 
A.  33 ;  Dabbs  vs.  Ht-mpken,  3  R.  123. 

4.  When  compensation  pleaded  against  note  is  based  on  un- 
liquidated damages. 

Burbridge  &  Co.  vs.  Anderson,  32  A.  H78. 

6.  In  suits  on  unconditional  obligations  to  pay  money  and 
defendant  does  not  come  within  exception. 

State  ex  rel.  Cbism  A  Boyd  vs.  Judge,  34  A.  1179;  Meyer  vs.  Well,  37  A. 
160;  Foster  vs.  Levtson,  10  A.  5S4. 

6.  Suit  for  taxes. 

City  vs.  Cassldy,  27  A.  704. 

7.  Opposition  to  homologation  of  deliberations  of  creditors  of 
insolvent  succession. 

Uuion  vs  Creditors,  etc.,  19  A.  82. 

8.  In  suits  where  the  compensation  set  up  is  inadmissible^Nas 
plea  seiting  up  partnership  note  in  compensation  of  indi  - . 
Tidual  note. 

Avhley  vs.  Scholars,  22  A.  442. 
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9.  Where  reeonventional  demand  is  made  in  suit  on  note,  not 
originally  triable  by  jury. 

Pool  vs.  Alexander,  26  A.  669. 

10.  When  jury  trial  is  not  specifically  asked. 
Foulhouze  vs.  (Jalnos,  26  A.  H4. 

11.  In  rule  to  show  cause  why  pluriesfl.  fa.  should  not  issue. 
Hobson  vs.  Bein,  2  R.  109. 

12.  In  rule  against  attorneys  to  piy  over  moneys  collected. 

West's  Syndic  vs.  farh-ton  A  Lockett.  8  L  254. 

13.  In  suit  on  no"  e  where  interest  and  a  privi  ege  are  asseited 
which  require  extraneous  proof. 

State  ex  rel   Whilney  Iron  Works  vs.  .Ind^e,  U  A.  1088. 

(D)  Pagment  of  jury  fee  of  ^12  is  condition  precedent. 

CJreen  vs.  Locke  et  al.,  ol  A.  0)5  >;  Act  44  of  1877,  §  9;  State  ex  rel.  Attor- 
ney General  vs.  Lazarus,  40  A.  856. 

Except  as  to  state, 
state  ex  rel.  Leche  vs.  Wagner,  42  A.  55. 

1.  But  fee  may  be  paid  at  any  time  before  case  is  fixed. 

Wilson  vs.  Hank,  3  A.  196;  I^)iilslana  State  Bank  vs.  L«m1ou.x.2  A  661. 

2.  Is  payment  of  jury  fee  necessary  in  expropriation  pro- 
ceedings? 

Vic.>8burj;,  Shreveport  &  Texa.s  11.  R.  Co.  vs.  Hart.  15  A.  .t07. 

(E)  No  trial  by  court  alone  when  jury  trial  has  been  allowed,  even 

though  one  party  fail  to  appear. 

Warfleld  vs.  Hamlet,  28  A.  Hla ;  I^wis  vs.  Klotz,  31)  A.  265. 

(F)  Oath  necessary  where  obligations  are  unconditional,  etc 

1.  Oath  to  answers  under  interrogatories  not  sufficient. 

0      state  ex  rel.  Chism  vs.  Boyd,  34  A.  1179. 

2.  Oath  to  answer  setting  up  want  of  consideration,  etc.,  suffi- 
cient. 

Frellsen  &  Stephenson  vs.  McDonald  &  Coon,  16  A.  536 ;  Gallot  vs.  Mo- 
Claskey  ft  lie  illy,  18  A.  259. 

3.  Oath  insufficient  when  it  doe -4  not  show  that  allegations 
would  affect  plaintiff's  right  to  recover. 

Kail  vs.  Lallande,  20  A.  193;  Ainado  vs.  Rreda,  16  L.  256;  Smitb  vs. 
Scott,  3R.  258;  WiUlanis  vs.  Boozeman,  18  A.  532;  Letten  vs.  Dur 
bridge,  18  A.  12*». 

495.  Ko  Jury  Allowed  After  Fixing  Case — The  de- 
iendant,  in  order  to  avail  himself  of  the  same  privilege, 
must  pray  for  a  jury  in  his  answer,  or  previous  to  the  suit 
being  set  down  for  trial. 
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Nevertheless,  if  in  his  answer  the  defendant  have  only 
declined  the  jurisdiction  of  the  court,  without  answering 
to  the  merits,  he  may,  if  the  plea  be  overruled,  pray  tor  a 
jury  in  his  answer  to  the  merits. 

1.  After  fixing  of  case  no  jury  allowed. 

Menefree  vs.  Johnson,  2  R.  274;  BrookH  va.  Walker,  8  A  151 ;  Mills  vs. 
Fellows,  30  A.  924;  State  ex  rel.  Attorney  General  vs.  Carey,  28  A.  4a; 
Morgan  vs.  Police  Jury,  11  L  ISS;  Wood  vs  Lyie,  4  A.  146. 

2.  Nor  where  case  is  continued  by  preference. 

Whelcss  A  Pratt  vs.  Fi>k,  28  A.  731. 

3.  But  where  case,  though  once  fixed,  does  not  stand  fixed  or 
continued  by  preference,  a  jury  may  be  allowed. 

Gallagher  vs.  Hebrew  CJongregatlon,  84  A.  527;  Bank  vs.  Duplessis,  3 
L.  651;  Bank  vb.  Duplessis,  2  A.  »51;  Wilson  vs.  Bank,  3  A.  196. 

4.  Jury  may  be  asked  and  allowed  on  new  trial. 

Kailey  vs.  Lanahan,  34  A.  427 ;  but  see  Bougueralte  vs.  Toung,  5  R.  163. 

5.  But  not  pending  trial. 

Batler  vs.  Kenner,  7  M.  5fil. 

6.  But  suits  brought  to  remove  district  attorneys,  clerks  of 
court,  sheriffs,  coroners,  recorders,  justices  of  the  peace, 
and  of  all  other  parish,  municipal,  or  ward  officers  under 
Articles  196  and  200  Constitution,  jury  must  be  asked  in 
original  petition  or  answer. 

Act  136  of  18->0,  p.  185;  23  A.  606;  State  vs.  Head,  21  A.  660. 

7.  No  waiver  of  jury  at  moment  of  trial  without  consent, 

Lewis  vs.  Klotz,  39  A.  265 ;  Livaudais  vs.  Spear,  10  A.  24 ;  2  M.  48. 

S.  Trial  without  jury  waives  it.  .     ^ 

LeBlanc  vs.  Johns,  8  M.  H19. 

Where  one  defendant  asks  jury  and  another  does  not, 
court  shall  allow  trial  to  one  only  who  asks. 

Mnlholland  vs.  Henderson,  3  R.  297 ;  Smith  vs.  Scott,  8  B.  268. 

"9.  Court  may  ex  propria  motu  order  a  jury  in  proper  cases, 
even  during  trial. 

Livaudais  vs.  Spear,  10  A.  24;  Uurke  vs.  Hreazeale,  l  R.  78;  Hoffman 
vs.  Ins.  Co.,  1  A.  216. 

10.  Judge  has  discretion  to  grant  jury  asked  in  amended 

answer. 

Da«  18'  Heirs  vs.  Prevost,  6  N.  S.  266;  Hooper  vs.  Hyams,  1  R.  90;  Green 
vs  Bondurant.  7  N.  S.  230. 

11.  Intervenor  may  claim  jury. 
Leeroix  vs.  Menard,  7  M.  636. 
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496.  Drawing  of  Jury  from  Box — When  a  cause  i^ 
to  be  tried  by  a  jury,  the  name  of  each  of  the  jurymen  sum- 
moned to  try  it,  shall  be  written  separately  on  tickets,  which 
shall  be  put  in  a  box  destined  for  this  purpose,  from 
which  they  shall  be  drawn  by  the  clerk  in  the  manner 
prescribed  in  the  following  article. 

R  S.  2135,562, 

Where  sheriff  or  clerk,  or  the  wife  of  either,  is  a  party,  and 
there  is  no  coroner,  how  must  jury  be  drawn  and  papers 
served? 

See  State  v».  Jiid><e.  11  A.  79. 

497.  Selection  and  Listing  of  Jury — As  soon  as  any 
number  of  jurymen  shall  be  present,  the  court  shall  order 
the  cause  to.  be  called,  and  the  clerk  shall  draw  out  of  the 
box,  one  by  one,  the  tickets  on  which  the  names  of  the 
jurymen  have  been  written,  and  then  he  shall  form  a  list 
of  them  in  the  order  in  which  they  shall  have  been  drawn. 

498.  Jury  Drawn  in  Each  Case,  Unless  Drawing 
Waived— The  formality  of  drawing  the  names  of  jurymen, 
as  prescribed  in  the  preceding  article,  shall  be  repeated 
for  each  cause  to  be  tried,  unless  the  court  shall  dispense 
with  this  formality,  or  unless  the  parties  shall  consent  to 
call  the  names  of  the  lurymen  in  any  other  manner  they 
choose. 

•.  499.  Jury  Called  and  Sworn  Three  at  a  Time — Chal- 
lenges Must  then  be  Made — When  the  list  of  the  jurymen 
present  shall  have  been  formed  in  the  manner  above 
specified,  or  when  the  court  shall  have  ordered,  or  the 
parties  agreed,  to  call  them  in  any  other  manner,  the  jury- 
men shall  be  called  three  at  a  time  to  be  sworn;  the  parties 
must  then  make  their  challenges  to  the  court,  if  they  have 
any  cause  therefor,  either  to  the  array  or  to  the  poll. 

500.  Challenges — Challenges  may  be  made  to  the  array 
or  to  the  poll. 
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501.  Challenge  to  Array — A  challenge  to  the  array 
mav  be  made  for  any  irregularity  in  the  manner  of  sum- 
moning the  jurymen,  or  of  drawing  their  names. 

But  it  shall  not  be  deemed  a  good  cause  to  challenge 
the  array,  that  a  number  of  jurors  actually  drawn  at  any 
time  was  not  the  txact  number  required  by  law;  and 
although  one  or  more  of  the  jurymen  on  the  list  should 
lack  the  qualification  required  by  law,  it  shall  not  be  cause 
sufficient  to  challenge  the  whole  array,  hul  any  such  juror 
may  be  challenged  peremptorily  by  either  party. 

DeBoys  vs.  MoUere,  7  M.  820;  Ramos  vs.  Bringier,  7  M.  1«»;  (.'oinpton  vs. 
Leffnui.  24  A.  2!K). 

Objection  to  venire  can  not  be  made  after  verdict. 

Viclal  vn,  Thompson,  5  M.  ^4. 

502.  Challenge  to  the  Polls — For  Cause  and  Per- 
emtory ^-Challenges  to  the  polls  are  divided  into  two 
kinds,  one^oundedonJegaljind^§j\ffi£ient  reasons,  another 
which  depends  on>  the^wilLgf  the  parties,  without  their 
being  oblige3To  make  known  their  motives  for  so  doing. 

1.  As  a  general  rule,  juror  can  not  be  challenged  after  he  is 
Bwom. 

State  vs.  Isaac,  3  A.  2fi9:  State  vs.  Dubartl.2  A.  732;  State  vs.  Keniu><ly, 
8  R  596:  State  vs.  Dinkin,  .^4  A.  If20;  LivinKSton  vs.  ilennan,  4  M.  707. 

2.  But  jaror  may  be  excused  for  cauf  e  when,  after  swearing, 
he  infoims  court  of  some  cause  of  incompetency. 

stale  vs.  Diskin.  34  A.  920;  People  vs.  Damon,  13  Wend. :«!. 

S.  Judge  has  large  discretion  in  excusing  jurors,  which  is  not 
subject  to  complaint,  especially  when  sufficient  number  left 
on  panel  to  try  the  case. 

state  vs.  Souinler.  33  A.  238;  State  vs.  Kane,  32  A.  999;  State  vs.  Web- 
ster, 34  A.  991 ;  >tate  vs.  Klol,  34  A.  1196;  State  vs.  Farrer,  86  A.  317. 

4.  Judge  not  bound  by  answers  of  juror,  and  may  exclude 
him  according  to  circumstances,  and  may  take  notice  of 
prosecution  pending  against  juror. 

fc^tate  T».  Barnes,  34  A.  397 ;  state  vs.  Jackson,  .^5  A.  769. 

503.  Challenges  for  Cause — Qhallenges  to  the  polls, 
the  causes  of  which  the  parties  are  bound  to  declare 
and  prove,  are  those  which  are  i   u  ided: 
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1.  Want  of  Qualifications.  Upon  the  juryman's  not 
having  the  qualification  required  by  law. 

2.  Partiality:  Upon  his  being  suspected  of  some  par- 
tiality or  favor  for  one  of  the  parties. 

3.  Conviction  of  Crime :  Upon  his  having  been  con- 
victed of  some  crime  or  misdemeanor,  which  legally  ren- 
ders him   incapable  of  acting  as  a  juryman. 

Challenges  on  Ground  of  Exemption,  Relationship  or 
Alliance — No  juror  shall  be  challenged  by  either  party, 
on  the  ground  that  he  is  exempted  by  law  from  servirg  on 
juries,  nor  on  the  ground  that  he  is  related  or  allied  to 
either  party,  unless  such  relationship  or  alliance  be  within 
the  sixth  degree,  according  to  the  computation  of  the  civil 
law. 

(A)    Challenges  for  cause  are  those  fou  nded  upon  : 

1.  Want  of  necessary  qualifications,  w^^ich  are  established  by 
Act  54  of  1880.     Juror  must  be: 

(a)  Citizen  of  the  United  States  and  of  this  State,  and 

(b)  A  bona  fide  male  resident  of  the  parish  for  one  year 

preceding  service; 

(c)  Not  under  interdiction. 

(d)  Nor  charged  with  any  infamous  crime  or  offence 
punishable  by  hard  labor, 

(e)  Nor  convicted  at  any  time  of  any  infamous  crime  or 
ofTence  punished  by  hard  labor,  uness  he  has  been 
pardoned, 

(f)  And  be  a  competent  and  intelligent  person,  having 
capacity  to  serve  as  a  grand  juror  and  tr>'  and  deter- 
mine both  civil  and  criminal  cases. 

And  judges  have  discretion  "  to  decide  upon  the 
competency  of  jurors  in  particular  ca^es  when 
from  physical  infirmity,  or  from  relationship 
within  the  fourth  degree,  to  be  computed  accord- 
ing to  civil  law,  or  from  the  ignorance  of  the  En 
glish   language   and  inability   to  understai.d  the 
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eame  when  read  or  spoken,  or  other  cause,  the 
person  called  may  be  incompetent  to  elt  upon  the 
trial  of  any  particular  cause.'* 

2.  Judge  may  excuse  juror  not  understanding  English  lan- 
guage. 

Bank  V8.  Straus,  26  A.  736. 

(D)  Juror  incompetent  : 

1.  When  he  is  charged  with  infamous  offence  and  prosecu- 
tion is  pending. 

!«tate  vs.  Jackson,  35  A.  769. 

2.  When  he  has  already  formed  a  fixed  opinion : 

But  juror  competent  when  opinion  will  yield   to   testi- 
mony and  when  juror  free  from  bias  and  prejudice. 

See  also  34  A.  398;  4  A.  605;  11  A.  607;  6  A.  653 ;  8  R.  6.S5 ;  32  A.  1098: 
14  A.  673;  State  vs.  DeDiouohel,32  A.  1241;  State  vs.  Hornsby,  3H 
A.  1110;  State  vs.  Mcliee,  36  A.  207;  State  vs.  Bevell^f,  35  A.  304; 
State  vs.  Johnson,  33  A.  889;  State  vs.  Dugay,  yi  A.  327;  State  vs. 
DeRaDce.  34  A.  186;  State  vs.Bunger,  14  A.  462;  State  vs.  Ward,  14 
A  ^93;  State  vs.  Malone,  22  A.  43;  State  vs.  Caulfleld,  2H  A.  148; 
Slate  vs.  Lartigue,  29  A.  642;  State  vs.  Coleman,  27  A.  692;  State 
vs.  Br«tte,  6  A.  653;  State  vs.  Denis,  34  A.  1078;  State  vs.  Farrer, 
X(A.  316;  Staehlin  vs.  Destrehan,  2  A.  1019. 

3.  When  juror  not  a  voter. 

R.  8.  2125;  State  vs.  Parks,  21  A.  251 ;  GoUliii^r  vs.  Petit,  27  A.  86. 

4.  When  juror  does  not  understand  English. 

Stat  •  v».  Lewis.  28  A.  84;  sciti*  vs.  Push,  23  A.  14;  Stato  vs.  Jean  Gay. 
26  A.  472. 

Fornierly  this  requirement  did  not  exist. 
viay  vs.  A'  dry,  14  L.  288. 

6.  When  juror  infirm,  deaf  or  mute, 
state  vs.  PuHh,  23  A.  14. 

(C)  Juror  can  not  be  challenged  as  incompetent  on  ground  that: 

1.  He  is  ignorant;  but  judge  may  excuse  him. 

state  vs.  U'wis.  28  A.  84. 

2.  Jury  of  merchants  must  possess  other  le^al  and  necessary 
qualifications. 

Gelding  vs.  Petit,  27  A.  86. 

3.  When  special  jury  of  merchants  should  be  allowed. 

R.  8.  2168;  Kelfcigg  vs.  Clinton,  28  A.  674. 

4.  Qualifications  of  jurors. 

See  Act  44  of  1877,  p.  55;  94  of  1873,  p.  165 ;  54  of  IHft ).  p.  T>2 
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504.  Challenges,  Continued — The  causes  of  challenge 
which  have  been  mentioned  in  the  preceding  article  are 
to  be  understood  in  the  sense  and  under  the  modifications 
hereafter  mentioned. 

505.  Public  Officials  Exempt  from  Jury  Service— A 
juryman  may  excuse  himself,  if  he  fills  any  pubKc 
functions,  which  by  their  nature  or  the  provisions  of  lav- 
exempt  him  from  serving  as  a  juryman 

Auzan's  Case,  1  M.  253. 

Exemptions  from  jury  service, 

1.  Telegraph  operators. 

Act  42  of  1882,  p.  h\. 

2.  Clerks  and  other  officers  of  courts. 

Act  IW  of  1873 ;  State  vs.  Newton,  2H  A.  fi.V 

3.  Governor,  lieutenant  governor,  attorneys,  physicians,  etc. 

Act  44  of  IHTT,  Sec.  2. 

506.  Juryman  Must  be  Duly  Qualified  Elector — A  jun- 
man  may  be  challenged,  because  he  does  not  possess  the 
qualification  required  by  law. 

This  qualification  is,  that  the  juryman  must  be  a  duly 
qualified  elector,  without  regard  to  race,  color,  or  previous 
condition. 

507.  Challenge  for  Partiality — A  juryman  may  be 
challenged,  as  suspected  of  partiality  in  the  cause: 

1.  Domestic,  Agent,  Attorney,  Partner  or  Relative  <rf 
Party — It  he  be  a  domestic,  counsellor,  attorney,  agent 
or  partner  of  one  of  the  parties,  or  related  or  allied  to 
either  one  of  them  within  the  sixth  degree; 

2.  Interest  in  Cause — If  he  have  an  interest,  direct  or 
indirect,  in  the  cause; 

3.  Former  Service  as  Juror  in  Same  Cause — If  he  have 
already  served  as  juryman  in  the  same  suit; 

4.  Formation  of  Opinion — If  he  have  formed  an  opin- 
ion upon  the  cause  before  coming  into  court; 
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5.  Bribery — If  he  have  received  any  bribe  for  giving 
his  verdict. 

Formerly  a  juror  member  of  a  political  corporation  could  noi 
serve. 

Mayor  et  al.  ts.  Ripley,  2  U  84.');  but  see  C.  P.  3.H8,  contra. 

508.  Cliallenge  for  Crime — A  juryman  may  be  chaU 
lenged  for  crime  by  him  committed,  if  he  has  been  con- 
victed of  any  crime  deemed  infamous  by  the  penal  laws  ot 
this  State. 

509.  Sworn  Examination  of  Challenged  Juror — The 
juryman  challenged  for  any  one  of  the  above  mentioned 
causes,  may  l^e  interrogated  under  oath  concerning  the 
truth  of  the  facts  alleged  against  him,  and  he  must  answer 
such  questions  touching  the  matter,  provided  that  he  do 
not  expose  himself  to  injure  his  reputation,  or  accuse  him- 
sell  of  some  crime  or  misdemeanor. 

510.  Ruling  of  Judge  on  Challenge — Exception — The 
judge  shall  pronounce  upon  the  challenges  to  jurymen 
in  the  same  manner  as  upon  those  made  to  witnesses, 
and  the  party  who  may  think  himself  aggrieved  by  his 
decision  may,  in  like  manner,  take  an  exception  to  his 
opinion. 

C.  p.  488, 517. 

511.  Peremptory  Challenges— Besides  the  challenges, 
the  causes  of  which  the  parties  must  declare  and  prove  as 
above,  the  plaintiff .  and  defendant  have  each  the  right  of 
challenging  peremptorily  foijr.  jury  men. 

In  contested   election  cases,  ten  peremptory  challenges  al- 
lowed. 

R.  S.  Sees,  1429, 1422;  Burton  vs.  Hicks,  27  A.  509. 

513.  Co-Plaintifis  and  Co-Defendants,  Joinder  in 
Challenges — When  there  are  many  plaintiffs  or  defend- 
ants in  a  cause,  the  parties  who    are    equally    interested 
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will  be  obliged  to  join,  in  order  to  enjoy  the  right  of  Aal- 
lenging  which  has  been  mentioned  in  the  preceding 
article,  so  that  there  may  be  no  more  than  four  jurymen 
peremptorily  challenged  on  each  side. 

513.  Talesmen — If,  on  account  of  the  challenges,  ab- 
sence, or  sickness  of  some  of  the  jurymen,  or  of  any  other 
legal  excuse,  the  jury  should  not  be  complete,  the  court 
shall  ^rder  the  sheriff  to  summon  a  certain  number  of 
persons  present,  having  the  legal  qualifications,  in  order 
to  complete  it. 

1.  Talesmen. 

(a)  Need  not  be  from  bystanders  only. 

state  vs.  Thomas,  84  A.  1066. 

(h)  Juror  discharged  or  excused  from  regular  panel  noi 
summoned  as  a  talesman. 

Golding  YS.  Castro,  30  A.  468. 

2.  Court  may  summon  additional  jurors,  under  act  of  1877^ 
who  are  not  talesmen  but  part  of  regular  panel. 

state  Ts.  Brooks.  36  A.  836. 

8.  Attachments  for  absent  jurors  wiU  not  issue  where  there 
are  sufficient  present  to  form  panel. 

State  YS.  Farrer,  36  A.  816;  State  ys.  Breauz,  82  A.  223;  State  YS.Boaa- 
tree.  82  A.  1141;  State  vs.  Hoozer,  26  A.  600;  State  ts.  AtkliiicA,V 
A.  646. 

4.  Any  number  of  orders  necessary  for  talesmen  may  be 
made. 

State  YS.  8o]mier,88  A.  289. 

5.  Judge  may  exempt  talesmen  though  temporary  chalienge* 
exhausted. 

btate  vs.  Hamilton,  86  A.  1048 ;  State  vs.  Welch,  84  A.  99L 

514.  Oath  of  Juror — Foreman — As  soon  as  a  juryman 
shall  have  been  accepted  by  the  parties,  or  the  challenge 
made  to  him  shall  have  been  overruled  by  the  coiut,  he 
shall  take  an  oath  that  he  will  pronounce,  in  a  just  and 
impartial  manner,  and  to  the  best  of  his  judgment,  in  the 
case  of  such  a  one  against  such  a  one  (naming  the  title  of 
the  cause),  which  is  about  to  be  submitted  to  him;  anda« 
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soon  as  there  shall  be  twelve  jurymen  sworn,  the  court 
aliall_name_fromai^^  them  a^foreman  who  shall  pre- 
side over  them,  and  sign  the  verdict  which  they  may  ren- 
der. 

1.  Objection  to  form  of  oath  or  competency  of  juror  must  be 
made  when  juror  is  offered  to  be  sworn. 

StAte  T8.  Soptaer.  aS  A.  976;  State  Yt.  Kolan,  IB  A.  376;  State  T8.  Bower. 
96  A.  388. 

2.  But  s'^e  contra  in  civil  cases, 

Hf  nry  ▼&.  Oayelller,  7  M.  682. 

515.  Mode  of  Trial  Before  Jury— Charge  of  Judge— The 

case  shall  be  pleaded  before  the  jury  in  the  same  manner 
as  before  the  court;  and  when  the  pleadings  are  finished, 
the  judge  shall  charge  the  jury  on  the  form  of  giving  their 
verdict. 

In  all  cases  appealable  to  the  Supreme  Court,  it  shall 
be  the  duty  of  the  judge  to  deliver  his  charge  to  the  jury 
in  writing,  if  the  counsel  of  either  party  require  the  same. 

C.  p.  iSi,  487,  488;  B.  S.  563,  28. 

1.  Judge's  written  charge  to  jury  may  be  transcribed  from 
book  by  clerk. 

state  T8.  Thomas,  .84  A.  1086. 

2.  Jndge  can  not  draw  up  verdict. 

Gore  T».  BreedloTe,  6  B.  78. 

516.  Charge  of  Judge — In  this  charge  the  judge  must  I  U4'^'^' '  ^ 
limit  himself  to  giving  the  jury  a  knowledge  oj  the. laws 

applicable  to  the  cause  submitted  to  them,  and  he  shall 
abstain  from  saying  anything  about  the  facts,  or  even  re- 
capitulating them  so  as  to  exercise  any  influence  on  their 
decision  in  this  respect. 

L  Special  instructions  desired  ougbt  to  be  asked  by  parties. 
SUte  T8.  Thomas  et  aL,  84  A.  1084 ;  State  vs.  DeBanoe,  84  A.  191 ;  State 
Ts.  Bogain,  13  A.  364.  ' 

2.  Judge  must  not  state  facts  except  so  far  as  necessary  to 
charge  properly. 

Spofford  TB.  Pemberton,  12  B.  161 
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(a)  And  where  he  trenches  upon  facts,  judgment  is  re- 
versed. 

Moller  T8.  Gauche,  16  A.  48. 

(b)  Charge  ihust  be  applicable  to  Iflsoe  made  by  plead- 
ings and  not  merely  on  abstract  questions  of  law;  and 
refusal  to  make  abstract  charges  is  not  error. 

State  T8.  Thomas,' 84  A.  1064;  State  vs.  Stbudennan,  8  A  187;  ^tat« 
T8.  Turner  A  Bright,  86  A.  1108;  United  States  vs.  8i7<»»ea  U 
wine,  1  Woods  47. 

8.  Judge  need  not  repeat  charge  already  given. 

state  TS.  Hartleb,  36  A.  1180;  State  vs.  Brown,  »S  A.  K^;  Sute  ta. 
Garic,  86  A.97I. 

4.  Judge's  charge  must  be  excepted  to  below.     Objections 
can  not  be  assigned  as  error. 

Milne  vs.  R.  R.  Co.,  9  L.  267;  Buel  vs.  Ht«  amer,  17  L.  645:  Penn  t§.  Col- 
lins, 6  R.  218;  State  vs.  Garlo,  :i6  A.  97^;  State  ts.  Curtis,  M  A.  12U; 
State  T8.  Riculfl,  36  A.  770;  State  vs.  Sheard,  ab  A.  648;  State  v&  Ricks 
82  A.  1098;  State  vs.  Baird,  34  A.  106 

5.  And  objection  must  be  made  before  jury  retire. 

Bunk  vs.  McKellar,  44  A.  ^44;  Penn  vs.  Collins,  6  R  213. 

6.  Where  evidence  sustains  verdict,  mere  improper  charge 
will  not  be  fatal. 

Staekpole  vs.  Wickham,7  A.668;  N.  O.  Opelousas  R.  R,  Co.  vs.  Lagarde, 
10  .\.  150;  Stams  vs  Hadnot,  46  A.  882. 

517.  Exception  to  Charge — Request  for  Written  Charge 

— If,  when  the  judge  shall  have  finished  his  charge  to 
the  jury,  one  of  the  party  believes  that  the  judge  has 
mistaken  the  law  which  he  has  stated  to  the  jur\',  or  in 
the  application  which  he  has  made  of  it,  he  may  require 
the  judge  to  give  his  opinion  in  writing  touching  this 
matter,  and  on  his  refusal  he  may  take  an  exception  in 
the  manner  and  form  heretofore  set  forth. 

0.  p.  488,  489. 

Exception  mu8t  be  taken  before  jury  retire. 

Bank  vs.  McKellar,  44  A.  ^44;  Penn  vs.  Collins.  6  R.  218. 

518.  Deliberation — Verdict — When  the  jury  shall  have 
retired  into  the  room  designated  for  this  purpose,  they 
shall  deliberate,  under  the  direction  of  their  toremao, 
upon  their  verdict,  and  as  soon  as  they  shall  have  agreed 

372 


Of  TaiAL  and  Judgment.  610  621 

upon  the  manner  of  giving  it,  the  foreman  shall  reduce 
the  verdict  to  writing,  and  sign  it,  as  is  hereafter  men- 
tiontd,  and  give  notice  to  the  court,  if  it  be  still  in 
session,  that  the  jury  are  ready  to  give  their  verdict. 

C.P.622,6i6,.S27. 

1.  Jury  may  take  papers  with  them  if  they  are  evidence  in 
the  case. 

State  Y8.  Williams,  M  A.  961;  State  vs.  Bralley,  6  A.  555;  State  yb. 
Harris,  34  A .  119. 

Bnt  contra  in  criminal  cases. 

29A.  716. 

2.  Verdict  may  be  received  on  dies  non.     Such  act  is  purely 
ministerial. 

state  TS.  Canty,  41  A.  587;  State  ts.  Furd,  Hi  A.  448. 

519.  Kinds  of  Verdict— General  and  Special — The  ver- 
dict may  be  either  general  or  special.  A  g^er^l  verdii^ 
is  that  Ja^  which.  the^iurA^  pj'onounce  at  the  same  time  on 
thejact  and^the  law,  either  in  favor  of  plaintiff  or  de^ 
fendant. 

Ajspei:ial  verdict  is  that  by  which  the  jury  pronounces 
on  thejacts^nly.  leaving  to  the  court  the  right  of  giving 
judgment  on  these  facts  and  the  law  applicable  to  them. 

^520.  Jury  May  Always  Render  General  Verdict — The 
jury  is  always  at  liberty  to  give  a  general  verdict  by  pro- 
nouncing on  the  law  and  on  the  fact,  in  the  case  submitted 
to  ihem. 

Therefore,  the  law  permitting  either  party  to  submit 
specially  the  facts  in  the  case  to  the  jury,  and  so  depriving 
them  of  the  right  of  giving  a  general  verdict  in  the  suit,  is 
abrogated. 

Barry  vt.  Ina.  Co.,  6  M.  8M;  Morris  tb.  Hatch.  7  If.  349. 

521.  Special  Verdict— New  Trial— But  should  the  jury 
think  proper  to  render  a  special  verdict  on  the  facts  oi 
the  cause,  those  facts  which  the  jury  shall  have  found  shall 
be  considered  as  true,  and  the  judge  shall  render  judgment 
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accordingly,  saving  the  right  of  granting  a  new  trial  if  he 
believe  that  the  jury  have  given  their  verdict  contrary  to 
tiie  evidence. 

1.  Validity  of  verdict  not  impaired  by  remarks  of  Jury  not  in- 
consistent. 

Wall  is  V8.  Bazet,  84  A.  ISl. 

2.  Verdict  must  be  positive,  not  conditional  or  in  the  disjuDc- 
tive. 

Wmll  vs.  Hampton,  8  M.  168. 

8.  Verdict  construed  by  pleadings,  and  whole  verdict  con- 
strued together. 

Greenfield  V8.  Manning,  7  L.  56;  Trepagnler  vs.  Dumfor(l,2  BLS57:  Har- 
rison vs.  Faulk,  8  L.  (.8;  Innis  vs.  Crummln,  6  M.  647;  FortlerTS. 
Blount,  6  M.  451. 

4.  Findings  of  jury  on  facts  can  be  reversed  by  Supreme 
Court. 

Cardaillao  vs.  Dutton,  21  A.  219;  Castel  A  Devaux  vs.  C^reditor8,7L.57B; 
Michel  TS.  Weil,  25  A.  209;  Richardson  vs.  Zuntz,  26  A.  818;  Painpaie 
vs.  Martin,  14  L.  60. 

5.  But  will  not  lightly  be   disturbed  in  cases  of  fraud  and 
where  evidence  conflicts. 

Lapointe  vs.  Guidry,  7  L.  246;  Bousseau  vs.  Dayson,  10  M.  142;  Rxie^t 
vs.  Lefebvre,  6  L.  608;  Brown  vs.  Sadler,  21  A.  183;  Flower  vs.  O'Con- 
nor, 7  L.  199;  Sheldon  vs.  New  Orleans  Canal  Co.,  9  R.  86;  Coon  Ti. 
Bra8hear,7  L.  270;  Orleans  Navigation  Co.  vs.  Allard,  6L.486;  Per 
tavln  vs.  Winter,  6  L.  SftS 

6.  Remittitur  after  verdict  allowed. 

Pargoud  vs.  Morgan,  2  L.  102;  Mead  vs.  Buokner.  2  L.  28<^. 

7.  Where  verdict  silent  about  interest,  judgment  of  court  can 

allow  none. 

Succession  of  Anderson,  88  A  588;  Saul TS.  His  Creditors,  7N.  S.  417; 
Coclirane  vs.  Murphy,  4  A.  6;  Succession  of  Bfgan,  12  A.  116;  Nlcli- 
trecht  vs.  Fasnaoht,  17  A.  166. 

523.  Form  of  General  Verdict — The  form  of  a  general 
verdict  consists  in  the  foreman  endorsing  on  the  b^ck  of. 
the  petition,  these  words:  "Verdict  for  the  plaintiff  for 
scTliiuch,  with  interest,"  if  it  has  been  prayed  for;  or, 
**  Verdict  for  the  defendant,"  according  as  the  verdict  is 
for  plaintiff  or  defendant. 

O.F.868. 

374 


Of  Tbial  and  Judgment.  523-525 

1.  This  article  ki  directory  and  substantial  compliance  suffi- 
cient. 

city  vs.  FoQOber,  9L.  410;  WIchtrecht  ts.  Faanaoht,  17  A.  186;  Cooper 
TB.  Oappell,  38  A.  314. 

8.  Verdict  need  not  state  details. 

HaiTOd  ▼•.  Lafanre.S  M.  11 ;  MoClellan  Dry  DookOo.  ts.  Farmers'  Alli- 
ance Steamboat  Line,  48  A.  268.* 

3.  Verdict  for  sterling  money  irregular — should  be  for  U.  8. 
money. 

Beal  TB.  IfcKleman,  8  L.  S70. 

4.  On  return  of  jury  with  verdict,  counsel  for  party  winning 
may  reduce  same  to  form  and  hand  to  jury  for  considera- 
tk>n« 

Jackson  ts.  Larobe,  4  M.  499. 

5.  Jury  may  seal  verdict  and  deliver  in  court. 

Dale  TS.  Down,  9  M.  496. 

6.  Verdict  silent  as  to  interest  rejects  it. 

Cochrane  tb.  Murphy,  4  A.  6. 

7.  Verdict  may  be  for  full  amount  of  claim. 

McClellan  Dry  Dock  Co.  tb.  Steamboat  Line,  48  A.  2S8. 

8.  But  where  amount  is  not  statod  and  no  way  is  pointed 
out  to  find  amount  allowed,  verdict  is  bad. 

Miller,  Lyons  ft  Co.  ts.  Cappel,  89  A.  883. 

523.  Costs  Follow  Judgment — The  jury  has  nothing  to 
do  with  the  costs  in  a  general  verdict,  inasmuch  as  it  is 
entirely  reserved  for  the  court  to  pronounce  on  this  sub- 
ject, which  is  a  consequence  of  its  judgment. 

524.  Form  of  Special  Verdict — When  the  verdict  is 
special,  the  foreman  must  ^riteon  the  petition,  or  on  a 
^egarate  sheet  of  paper,  and  successively,  the  different 
facts  which  they  find  in  the  cause. 

525.  Foreman  Must  Sign  as  Such — Whether  the  verdict 
be  general  or  special,  the  foreman  must  sign  it,  mention- 
ing his  quality. 

Capacity  of  foremar  of  grand  jnry  need  not  be  mentioned. 

state  tb.  Sopber,  86  A.  976. 
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526.  Polling  of  Jury — When  the  jury  have  n  turned  in- 
to court,  in  order  to  give  in  their  verdict,  the  judge  shall 
order  the  clerk  to  call  the  jurymen,  to  ascertain  thatdiey 
are  all  present;  and  if  the  jury  be  all  present,  the  foreman 
shall  hand  the  verdict  to  the  judge,  who  shall  order  the 
clerk  to  read  it  in  a  loud  and  intelligible  voice. 

527.  Pollings  Etc.,  Continued — After  the  reading  of 
the  verdict,  he  shall  ask  the  jury  if  th^  verdict  has  been 
agreed  to,  and  if  the  foreman  answer  affirmatively,  he 
shall  enter  the  verdict  on  the  records  of  the  court,  unless 
one  of  the  parties  require  that  the  jurors  be  called  and  each 
of  them  asked  if  he  has  agreed  to  the  verdict,  and  if  it 
appear  that  all  the  jurors  have  agreed  to  the  verdict, 
the  same  shall  be  recorded. 

The  above  is  Act  116  of  1890,  p.  141. 

528.  Correction  of  Form  of  Verdict — If,  on  reading 
the  verdict,  it  appear  that  there  is  some  want  of  form  as 
to  the  manner  in  which  it  has  been  drawn,  it  may  be  cor- 
rected at  the  request  of  either  of  the  parties,  under  the 
direction  of  the  court,  either  in  their  presence,  or  after 
the  jury  shall  have  retired  for  that  purpose,  in  which 
case  it  shiill  again  be  brought  into  court,  after  ha\ing 
been  corrected,  in  order  to  be  read  and  recorded,  as 
above  directed. 

1.  No  ob  ection  as  t%  want  of  form  not  made  below  will  be 
noticed  on  appeal. 

,  Behlnes  ts.  Coze,  2  A.  472 ;  Simon  vs.  Btashear,  9  K.  60. 

2.  Irreg^arity  of  method  of  reluming  verdict  not  specially 
injurious  is  not  fatal. 

Cooper  yg.  CappoU,  29  A.  214. 

529.  Sealed  Verdict — It  the  court  intend  adjourning  to 
the  next  day,  previous  to  the  jury  having  brought  in  their 
verdict,  they  may  authorize  them,  after  they  have  agreed 
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on  their  verdict,  to  deliver  the  same,  sealed,  to  the  clerk 
of  the  court,  in  order  that  it  be  read  the  following  day,  at 
the  opening  of  the  court. 

In  such  case,  the  jury  must  attend  in  court  to  be  present 
at  the  reading  of  their  verdict.  * 

530.  Sick  Juror  May  Testify  Before  Justice  H0I17  He 
Voted — If,  pendjng  the  adjournment^  some  member  of 
the  jury  have  fallen  sick,  so  as  to  be  unable  to  be  present 
in  the  court  when  the  verdict  is  read,  the  court  may  com- 
mission a  justice  of  the  peace  to  take  the  declaration,  on 
oath,  of  such  juror,  as  to  the  manner  in  which  he  voted, 
at  the  time  the  verdict  was  agreed  to,  unless  the  parties 
agree ^o  dispense  with  his  declaration. 

Evidence  of  a  juror  not  admissible  to  impeach  verdict. 

StHte  Ts.  Chretien,  d6  A.  1032. 

531-  When  Juror  Dies  After  Voting,  etc. — Ir  a  juror 
die  during  the  adjournment,  the  court  shall  examine,  on 
oath,  either  the  foreman  or  any  other  member  of  the  jury, 
in  order  to  ascertain  the  manner  in  which  the  deceased 
voted  at  the  time  the  verdict  was  agreed  to,  and  the  testi- 
mony of  such  juror  shall  have  the  same  effect  as  the 
declaration  of  the  deceased  would  have  had,  were  he 
alive. 

532.  Discontinuance  Permitted  Up  to  Withdrawal  of 
Jury — The  plaintill,  until  the  moment  when  the  jury  shall 
be  about  to  withdraw,  is  at  liberty,  on  paying  the  costs, 
to  discontinue  his  suit;  but  if  the  plaintiff  allow  the  jury 
to  withdraw,  before  discimtinuing  his  suit,  the  verdict 
shall  be  binding  on  him. 

C-  F.  W5.  «1.  4!9r2,  5(16,  KM. 

1.   Discontinoanee  allowed  up  to  time  of  withdrawal  of  jury. 
LeBUao  vs.  Pitttuan  A  Barrow,  1%  A.  430;  Meyers  A  Co.  va.  Birotte, 
41  A.  746. 

8.   Discontinuance  of  main  action  carries  intervention. 
Barron  ra,  Jticobfl,  88  A.  370;  Meyera  A  Co.  ts.  Birotte,  41  A.  745. 
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SECTION  in. 

Of  Judgments  and  Costs. 

533'  Judgments — ^Judgments  in  civil  cases  are  rendered 
by  default,  or  after  hearing  the  parties. 

0.  p.  810. 

(A)  Judgments  muH  he: 

1.  CertaiUj  and  may  be  constmed  by  pleadings  or  by  reasons 

given. 

Lea  TS.  Terry,  15  A.  160;  14  A.  8B1 ;  Bonylllain  ts.  Boorg,  1«  A.  SB;  Boat 
Ys.  Faust,  16  A.  478;  Trepagmler  ts  Williams,  4  L.  100;  14  L.  446;  8oc- 
cession  of  Damford,  1  A.  93;  Penlston  ts.  .Vomers,  16  A.  079;BoobeUe 
TS.  Ooz,  6  L.  287;  Keane  ts.  Fisher,  10  A.  361, 177;  86  A.  38;  Bams  ts. 
Bidwell,  28  A.  296. 

Bat  only  in  cases  of  doubt  requiring  construction. 
ATery  ts.  Police  Jury,  15  A.  338. 

2.  But  in  proper  cases  judgment  may  be  oonditional  and  ex- 
ecutive officer  may  receive  conditional  instructions. 

Bruinard  A  Geoffrey  ts.  Head,  36  A.  489 ;  8iicceHi»ion  of  DeBoltblano, 
»2  A.  17;  State  ex  rel.  R.  R.  Co.  ts.  Judge,  H&  A.  330;  DaTidton  Tt 
City,  84  A.  178;  Carre  xa.  City,  43  A.  1119. 

(B)  ColUUeral  attack  on  judgment : 

1.  No  collateral  attack  permitted  where  judgment  not  void 
for  want  of  jurisdiction,  e,  g,  judgmeitts : 

(a)  Homologating  monition. 

Frost  TS.  MoLeod,  19  A.  69. 

(h)  Adjudicating  community  property  to  surviving 
spouse. 

Succession  of  Robinson,  38  A.  17;  Sanders  ts.  Carson,  3  A.  394. 

(c)  Emancipating  minor. 

Johnson  ts.  Alden,  15  A.  505;  Jeannet  A  Co.  ts.  Bicker,  10  A.  K; 
Fabre  y»,  Hepp,  7  A.  9. 

(d)  Appointing  tutor. 

Thibodeau  ts.  Thlbodaoz,  6  A.  598;  Martin  ts.  Jones,  IS  A.  lU; 
Tutor8hip  of  Hughes,  18  A.  880 ;  Succession  of  Garrison,  15A. 
37;  Succession  of  Keller,  89  A.  582;  Succession  of  WIiiii,8a 
805;  HooTcr  ts.  Sellers,!  6  A.  182;  ColUebeau  ts.  Iiigroiifl,U 
A.  623. 

(e)  Consent  judgment  between  parties. 

Dunn  vs.  Pipes,  20  A.  376;  Greenwood  ts.  City,  13  A.  436. 
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If)  Acceptance  of  oewion  of  insolyent. 

Jalfrtes  ts.  Iron  Works  Co ,  10  A.  19;  Nlmlok,  MoCloskey  ik  Co 
TS.  Ingram,  17  A.  8ft ;  Armstrong  ts.  Mooney,  1  B.  167 ;  Taylor 
TS.  CredltoTS,  9  R.  876;  Hayn«>y  ts.  Healey,  12  A.  434 ;  Bajonrin 
TS.  Bamelll,  S5  A.  788;  Andms  ts  OredtU>rs,  45  A  1M7, ««  ssg. 

f§)  Appointing  pnblic  administrator* 

Morgan  ts.  Looke,  28  A.  806. 

(h)  Appointing  execntor. 

Snooession  ot  Dougart,  80  A.  268. 

(i)  Appointment  of  syndic. 

Cloutter  TS.  Lemee,  88  A.  306;  Bojonrln  ts.  Ramelll,  86  A.  781. 

(J)^  Recognizing  a  homestead. 

OalTtt  TS.  Williams,  86  A.  822;  Anderson  ts.  Doson,  66  A.  917. 

(k)  Granting  a  respite. 

Anderson  ts.  Duson,  86  A.  91A. 

(I)  Appointing  a  curator. 

Poson  TS.  Dnpre.  82  A.  896. 

(m)  Appointing  administrator. 

DaTie  ts.  SteTens,  10  A.  496;  DaTis  ts.  GreTe*  A  Wllderman.  82  A. 
420;  Dean  ts.  Wade,  8  A.  a%;  BIls  ts.  Yiestl,  2  L.  249;  Williauis 
TS.  Hood,  11  A.  118. 

(n)  Ordering  sale  of  property. 

GiUis  TS.  Garter.  29  A.  689. 

(o)  Ejecting  tenant. 

Huyghe  ts.  Brlnkman,  84  A.  8^1, 

(p)  Adjudging  defendant  to  pay  certain  sum  to  plaintiff. 
Sncoeesion  of  Quln.  80  A.  947;  Succession  of  Neal,  25  A.  126;  Kent 
TS.  Brown  I  Learned,  38  A.  118 ;  Bryan  vs.  Atchison,  2  A.  468. 

(qj  Ordering  partition. 

Bayhi  ts.  Baybl,  36  A.  629;  Paul  vs.  Lamothe,  86  A.  818;  Fowler 
TS.  Gordon,  24  A.  270;  Estate  of  Bouton,  11  A.  621. 

(r)  Appointing  foreign  guardian  or  tutor. 

Hartin  ts.  Jones,  12  A.  168;  Succession  of  Penniger,  24  A.  64. 

(§)  Appointing  under -tutor. 

Succession  of  Kellar,  39  A.  684;  Succession  of  Hawkins,  86  A.  698 ; 
Succession  of  Sadler  ts.  Henderson,  36  A.  829;  Succession  of 
Arland,42A.  820. 

(i)  Separating  spouses  in  property. 

Lewis  TS.  Peterkin,  H9  A.  780;  Far  well  ts.  O'Neal.  22  A.  619;  Dink- 
grave  ts.  Norwood,  10  A.  664. 

(%)  Proceedings  in  attachment  suits  where  there  is : 
(1)  Legal  citation  on  defendant. 

Bank  vs.  Jndson,  9  A.  8;  Gibson  ts.  Foster,  2  A.  d09;  Good- 
man TH.  Allen,  11  A.  246;  Williams  ts.  Clark,  11  A.  761;  Ins. 
Co.  TS.  DeBlanc,  81  A.  108. 

379 


] 


538  Of  Trial  and  Judgment* 

(2)  Acquired  jmisdiction  of  the  ret. 
Pennoyer  vs.  Neff.  9ft  U.  8. 72B. 

(v)  In  proceedings  to  reinstate  record  and  judgment  de- 
stroyed by  fire. 

McFeeley  ys.  Osborn.  19  A.  471 :  Starns  t».  Uadnot,  42  A.  88B. 

(w)  Order  of  recusation. 

8tate  ex  rel.  Mesteyer  ts.  Judge,  86  A.  829l 

(x)  Appointing  curatrix. 

Huffan  TS.  Thompson,  2  A.  588. 

(y)  Ordering  sale  of  property. 

Dapuy  Ts.  Bemis,  2  A.  S09;  Tbompson  ▼•.  Tolmte, )  Pelert.  lO. 

(z)  Appointing  provisional  syndic. 

Succession  of  Altemns,  82  A.  864;  Succession  of  Dugas,IOA)l8. 

(al)  Appointing  judge  ad  hoc. 

St  ite  ex  rel.  Williams  vs.  Constable,33  A.  1418;  Gnllbeau  ts.  Oor- 
iiiier,  32  A.  9ao;  State  vs.  Fenderoon,  28  A.  82;  State  cz  rel.  Met- 
teyer  vs.  Judge,  36  A.  880 

(hi)  .\ccepting  surrender  and  ordering  meeting  of  cred- 
itors. 

Bajourin  vs.  Bamelli,  SA  A.  788;  Andrus  vs.  Creditors,  45  A.  1067. 

(ol)  Appointing  liquidator. 

Southern  Mutual  Insurance  Co.  vs.  Pike,  S3  A.  823. 

(dl)  Recognizing  claim  against  succession. 

Succession  of  Quin,  80  A.  947;  Sucoesfiou  of  Neal, »  A.  IK;  Sue- 
cession  of  Bernard,  24  A.  402. 

(el)  Discharging  administrator. 

Baron  vs.  Administrator,  44  A.  296. 

(C)  There  ia  no  collateral  attack  where  suit  is  to  declare  judgment 
inoperative  by  reason  of  changed  conditions^  e.  g.  : 

1.  Suit  by  heirs  to  recover  confiscated  property. 

Heirs  of  .Slidoll  vs.  Bank,  27  A.  h54;  Day  vs.  Trloou,  18  Wall.  163; 
Bigelow  vs.  Forest,  9  Wall  889, 

2.  Suit  to  declare  property  not  a  homestead  by  reason  of 
change  in  condition  of  beneficiary — though  homestead  wa* 
recog^nized  by  judgment. 

Denis  vs.     ayle,  40  A.  286;  Davidson  vs.  City,  84  A.  170. 

But  no  execution  can  issue  while  judgment  recognisiiif 
homestead  stands. 

Calv.tVB.  Williams.  85  A.  822. 
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(D)  CoUaUral  attack  is  permitted  en  judgment : 

1.  Where  judgment  is  absolutely  null  for  want  of  citation. 

Conery  ts.  Botohford,  Brown  A  Co.,  ao  A.  694;  Walworth  vs.  8teTen- 
son,  24  A.  25a;  Simpson  vs.  Hope,  23  A.  6S7;  Marbnry  vs.  Pace,  V9  A. 
657;  MoCloskey,  Bigley  ft  do.  vs.  Wingfleld  ft  Bridges,  20  A.  141 ;  Le- 
Blanc  ys.  Perrault,  21  A.  V6;  Edwards  vs.  White,  29  A.  647;Hawley 
Ts.  Heyman,  28  A.  349;  LanrentTS.  Bulraan,  30  A.  863;  Ins.  Co.  ts. 
Pack  wood,  9A.  74 ;  Madden  vs.  Fielding,  19  A.  605;  Waddell  vs.  Payne 
ft  Harrison, »  A.  773;  Fletcher  vs.  Henley,  18  A.  161;  9  A.  496;  6  L.  677. 

2«  Where  judgment  is  one  patting  heirs  in  possession. 

Dalton  vs.  Wioklitfe,  36  A.  366;  Saooesslon  of  Lampton,  84  A. ;  Fnentes 
vs.  Gaines,  25  A.  86;  Arston  vs.  Arston,  15  A.  137;  Sophie  vs.  Duples- 
sis.  2  .\.  274 ;  Succession  of  Duplessis,  10  B.  19H ;  but  see  Baron  et  al. 
vs.  Administrator,  44  A.  296;  Fowler  vs.  Succession  of  Gordon,  24  A. 
270;  Armstrong  vs.  Davis,  21  A.  419. 

8.  Where  judgment  is  absolutely  null  and  void  for  want  of 
jurisdiction  at  time  of  signing  judgment. 

Warinsley  vs.  Robinson,  28  A.  793;  D'Arcy  vs.  Ketchum,  11  How.  166; 
Hoyle  vs.  City  R.  R.  Co.,  23 'A.  602;  Webster  vs.  Reed,  11  How.  437; 
Champlin  vs.  Bakewell,  21  A.  363. 

4.  Where  judgment  i9  against  unauthorized  married  woman. 

White  vs.  Bird,  20  A.  281 ;  Champlin  vs.  Lee,  19  A.  148. 

6.  Where  judgment  is  against  dead  man  eo  nomine. 

Edwards  vs.  Whited,  29  A.  647;  B.  R.  Co.  vs.  Bosworth,  H  A.  80;  Bfc^ 
Closkey,  BIgley  ft  Co.  vs.  Wingflelu  ft  Bri  fK«'8,  29  A.  141. 

6.  Question  of  jurisdiction  always  open,  though  judgment  al- 
leges jurisdiction. 

Morris  vs.  Bailey,  15  A.  2;  D'Aroy  vs.  Ketchum,  11  How.  i6\ 

7.  Judgment  need  not  allege  jurisdiction ;  it  is  presumed. 

Graydon  vs.  Justus,  24  A.  222. 

(B)  Confession  of  judgment: 

h  Merely  authenticates  agreement  of  parties. 

Michie  vs.  Armat,  16  A.  225. 

And  does  not  bind  third  persons. 

Bush  ft  Goode  vs.  Ohapan,  24  A.  277;  Allison  vs.  Thomas,  29  A. 
732;  Carroll  ft  Cto.  vs.  Hamilton,  30  A.  622. 

2.  Confession  of  married  woman:  Not  always  binding;  she 
may  attack  same. 

Strother  vs.  Hamlet,  28  A.  840;  Bains  vs.  Burbridge,  16  A.  628;  Edwards 
vs.  Edwardfl,  29  A.  600;  Dancy  vs.  Martin,  Cobb  ft  Co.,  23  A.  325. 

8.  Judgment  may  be  rendered  on  confession  of  part  of  debt. 

Conrad  vs.  Burbank,  24  A.  17;  Stein  vs.  Briinnor^42  A.  772;  Marbury 
vs.  Pace,  29  A.  668. 
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4.  Valid  withotxt  citation  or  default. 

Thoriihtll   TS.   Bank,   84  A.  1176;   Woodward   ts.  LurU,  11   A.  W. 
Toledano  ts.  Keif,  7  A.  61. 

6.  Who  may  Confess  jadgment:   Preaideiit    of    police  jury, 
authorised  by  that  body. 
Parker  ts.  Soogrin*  H  A.  629. 

(F)  iVemoii»r%  of  judgment : 

Jadgment  null  if  rendered  before  issue  joined. 

BraiiQsdorf  vs.  Fay  A  Masson,  18  A.  187 ;  7  N.  8.  287 ;  BallarA  ra.  Lm^ 
Administrator,  14  L.  214. 

(Q)  Judgment  against  dead  man  eo  nomine  null  and  void: 

Edwards  vs.  Whited.  29  A.  647;  Saocessionof  Hoggatt,  86  A.  887;  MoClotksy. 
Bigley  A  Oo.  ts.  Wingfleld  A  Bridges,  29  A.  141 ;  Ballroad  Oo.  ts.  Bocwoitli, 
.  8  A.  80;  Norton  ts.  Jamison,  28  A.  102. 

1.  But  where  heirs  or  legal  representatiyes  are  parties,  judg- 
ment yalid. 

Btaokhonse  vs.  Zuntz,  41  A.  424. 

2.  Proceedings  in  succession  of  man  proved  to  have  been 
living  are  null  and  void. 

Bums  TS.  Van  Loan,  29  A.  660. 

(H)  Bilenee  of  Judgment  is  equivalevU  to  rtfleetion: 

1.  Of  intervention. 

Alex  Tb.  Derbigny,  22  A.  886. 

2.  Of  interest. 

Saul  TS.  His  Creditors,  7  N.  6.  487;  Baooeaalon  of  AnderwMi,88A.M; 
Keenan  ts.  Whitehead,  16  A.  888;  Bnooesslon  of  I>iixiiford,  1 A  tt- 

But  on  appeal,  where  judgment  accidentally  omits  inter- 
est, it  may  be  allowed  without  a  rehearing. 

Baler  ts.  Lodge,  8fi  A.  116. 

Or  to  strike  out  improper  allowance  of  interest. 

Dickson  ts.  Dlokson,  86  A.  468. 

8.  Of  attachment. 

GlTens  TS.  Caudle, 84  A.  1026. 

Or  privilege  resulting  from  seiinre. 

Succession  of  OaldweU,  8  A.  42;  Lore  vs.  Voorhles,  18  A  6A 

4.  Of  reconvention. 

Bauzet  ts.  Bauzet,  88  A.  871. 

But  see  to  the  effect  that  caae  ought  to  be  remanded. 

Slentet  ts.  Odier,  17  A.  in. 
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5.  Of  rente  and  reyenaes  in  petitory  action. 

ViUan  Ts.  Fairre.  86  A.  886;  Vaaoooa't  Widow  ts.  Farr«»  14  L.  l8i; 
Brady  ▼■.  Asoension,  96  A.  831;  MoMioben  ts.  Morgan,  9  A.  909; 
Plicqne  A  LeBeau  t8.  Perrett,  19  L.  ri4 ;  Bobortson  tb.  Penn,  8  L.  64. 

6.  Of  claim  for  damages  coupled  with  demand  for  recogni- 
tion of  ownership  of  slave. 

DeUtage  ys.  Pellerin,  8  M.  143. 

Or  on  dissolntion  of  injunction. 
Bloe  T8.  Garrett,  19  A.  760;  Spenoer  ts.  Banister,  19  A.  966;  Bobert- 
son  TS.  Penn,  3  L.  63. 

(I)  Bihnee  cf  judffment  is  not  equivalent  to  r^eotkm: 

L  Of  privilege  flowing  from  nature  of  debt. 

HiU  A  Co.  T8.  Bonroier  A  Pond,  39  A.  846;  Parker  ts.  Starkweather,  7 
K.  8. 840;  Holmes  ts.  Holmes,  9  R.  118;  Gustine  ts.  Union  Bank,  10  B. 
418;  Bobinson  ts.  Staples,  6  A.  713.  ^ 

But  9uoad  third  persons,  privilege  has  nO  existence  if  not 
mention^^d  in  recorded  judgment. 
Nicholson  A  Ck>.  ts.  Bank,  37  A.  869. 

2.  Of  solidarity  of  obligation. 
Barns  vs.  Bidwell,  38  A.  396. 

Bat  not  quoad  third  persons ;  judgment  is  restricted  to  its 
terms. 

GrsTOS  vs.  Hunter,  38  A.  133. 

(J)  Judgments  binding  only  on  parties  thereto, 

State  ex  rel.  Blootufit* Id  vs.  Auditor,  36  A.  860;  State  ex  rel.  Lubie  vs.  Ad- 
ministrator, 37  A.  41-6. 

(K)  Merger  into  Judgment : 

Kotes,  drafts  and  other  evidences  of  debt  are  merged  into 
judgment. 

R.  R.  Co.  TS.  Thornton,  13  A.  786;  Abat  ts.  Baisson,  9  L.  418;  Oakey  vs. 
Ainrphy,  1  A.  8?/;  Small^  vs.  Creditors,  8  A.  886;  Dennistown  vs. 
Payne,  7  A.  888;  83  A.  886 ;  Sturgls  vs.  Sheriff,  14  A.  337;  11  A.  616;  Sue- 
cession  of  Baily  ts.  Baily,  12  A.  666;  18  A.  681 ;  Hair  ts.  MoDade,  10  A. 
634;  36  A.  610;  Jones  vs.  Jamison.  16  A.  36;  9.A.  339;  38  A.  44;  85  A.  1083; 
31  A.  338. 

(L)  Judgments  wnfer  no  new  rights;  they  merely  confirm   existing 

Tights. 

Kinder  TS.  Lyons,  tt  A.  718;  Thoma&s  vs.  Guilham,  86  A.  937;  Succession  of 
Anderson,  n  A.  fitl. 
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(M)  No  merger  take9  place  to  extinguieh: 

1,  Unmatured  portions  of  obligntions. 

Bynam  ts  Gordon,  24  A.  160. 

2.  Mortgage  which  is  recognized  in  judgment. 

Lalanne  yg.  Payne,  42  A.  152;  Montijo  vs.  Gordy,  38  A.  lllS 

(N)  Preacription  of  judgments. 

1.  Prescribed  in  ten  years  from  date  of  signature. 

Payne  va.  f  urlo^w,  29  A.  160;  Succession  of  Irwin,  8S  A.  68;  3uoe«Mioo 
of  Rice,  1ft  A.  64». 

2.  Judgments  which  are  not  prescribed  in  ten  years: 

(a)  Adjudication  of  community  property  to  surviving 
parent. 

Winter  vs.  Toumoir,  25  A.  612. 

(b)  Judgment  for  city  taxes. 

Succession  of  Mercier,  42  A.  1185. 

8.  But  a  judgment  in  favor  of  a  tutor  of  minors  is  prescribed 
by  ten  years. 

WaUeTS.  Caspar!,  24  A.  211. 

4.  Though  it  has  been  held  that  prescription  does  not  run 
against  minor,  except  in  specified  cases. 

Verret  ts.  Belanger,  6  A.  109;  Calvitt  vs.  Mulholland,  12  R.  258. 

(0)  Date  from  which  prescription  against  judgment  runs: 

1.  Prescription  runs  from  signing  of  judgment. 

Ainsworth  ys.  Darrell,  21  A.  295;  Walker  vs.  Succes*i ion  of  Hayes, 23 
A.  177 ;  Yale  A  Co.  vs.  Randle  A  Co.,  28  A.  679;  Drogree  vs.  Morcaii.» 
A.  173;  Dial  vs.  Patterson,  12  A.  720. 

2.  And  pendency  of  appeal  does  not  suspend  prescription. 

Byrne,  Vance  A  Co.  vs.  Garrett,  28  A.  587;  Snooession  of  Hardy,* 
A.  490. 

8.  Prescription  of  separate  action,  based  on  domestic  judg- 
ment, against  heirs  of  deceased  judgment  debtor,  runs  from 
time  of  death. 

Succession  of  Beckham,  16  A.  ^5Z. 
(P)  Judgm^ents  rendered  in  other  States : 

1.  Final  judgment  of  competent  court  after  citation  or  hear- 
ing is  valid  in  every  State  of  the  Union. 

R.  R.  Co.  v^.  Thornton,  12  A.  7:^;  Tipton  vs.  Man8fle1d,10L..  198;  Briggs 
vs.  spencer,  8  R.  265;  7  Craiich  481;  3  Wheat,  234;  Rowand  rt.  Jarris, 
5  A.  43 ;  Lewis  vs.  Wilder,  4  A.  574 ;  Hazard  T8.  Bank,  11  R.  S3S;  M^:- 
I^ren  vs  Kehler,  23  A.  80. 

2.  Whole  record  must  be  produced. 

Clark  vs.  He  bert,  16  A.  279;  Hockaday  vs.  Skeggs,  18  A.  682. 
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S.  AHier  where  isolated  fact  only  ia  to  be  proved. 

Stafford's Suecession,  3  A.  886;  Price  vs.  Ktnerson,  14  A.  Ul. 

8.  Validity  of  judgment  tested  by  laws  of  State  where  ren- 
dered. 

Kyle  T8.  Van  Bibber.  7  A.  676. 

5.  Except  where  question  is  federal  in  nature,  as  in  cases 
where  judgment  rendered  in  personam  through  substitated 
process  on  curator  ad  hoc. 

Peimoyer  V8.  Neff,  as  U.  S.  726;  Laughlln  t».  Ice  Oo.,  85  A.  1184. 

'QJ  Separate  adiona  on  judgment : 

Necessary  in  two  cases : 

(a)  When  judgment  is  foreign. 

Succession  of  Beckham,  16  A.  363. 

(b)  When  debtor  in  domestic  judgment  has  died. 
Succession  ol  Bice,  16  A.  660;  Reynolds  vs.  Horn,  4  A.  187. 

^R)  Foreign  judgment  conclusive  of  issues  presented  and  cause  not 
reopened  in  suit  on  such  judgment. 
DaTt<4  Ys.  Dngas,  11  A.  118;  Lewis  ts.  Wilder,  4  A.  574;  but  see  Turley  ts. 
Dreyfus,  33  A.  8tj6. 

S)  In  suit  instituted  on  notes,  judgments  on  said  notes  obtained  in 
another  court  may  be  substituted  as  cause  of  action  by  supple- 
mental petition. 
Jones  TS.  Murphy,  18  A.  634;  Wright,  Williams  A  Co.  vs.  White.  14  A.  588. 

'Tj  Interpretation  of  judgments: 

1.  By  pleadings  and  nature  of  obligations  sued  on. 

Barns  vs.  Bid  well,  23  A.  236;  Bochelle's  Heirs  vs.  Cuz,  6  L.  287;  Prall 
T9.  Peefs  Curator,  2  L.  282;  Trepagnler  vs.  Williams,  4  L.  400;  Bon- 
villaln  vs.  Bourg,  16  A.  365;  Peniston  vs.  Somers,  16  A.  679;  Coous  vs. 
Bertonlin,  44  A.  683. 

2.  By  reference  to  jurisdiction  of  court. 

Succession  of  Durnford,  1  A.  92;  Copley  vs.  Robertson,  6  A.  181. 

3.  By  reference  to  subject  matter  of  controversy. 

Succession  of  Began,  12  A.  166. 

4.  AU  presumption  in  favor  of  judgment,  e.g.,aa  based  upon 
Bufflcient  evidence. 

Succession  of  Moore,  42  A.  332;  Harrison  Bros.  vs.  Creditors,  43  A.  92; 
Heffner  vs.  Hesse,  26  A.  148;  Simmons  vs.  Howard,  28  A.  604;  Bank 
TS.  Bringier,  23  A.  118. 

534.   Judgment  by  Default — ^Judgment  by  default  is 
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that  which  is  given  at  the  demand  of  one  only  of  the 
parties  to  the  suit,  whether  he  be  plaintiff  or  defendant. 

C.  p.  311,  860. 

Where  no  citation,  no  valid  default. 

Murbury  vs.  Pace,  29  A.  557. 

535.  Judgment  Contradictorily  Rendered— Judgment 
contradictorily  rendered  is  that  which  has  been  given  after 
the  parties  have  been  heard,  either  in  support  of  their 
claims,  or  in  their  defence. 

C.  p.  312. 

No  judgment  on  merits  where  exception  only  is  on  trial 

Hazard  vs.  Boykhi,  8  R.  254. 

536.  Non-Suit,  Not  Res  Judicata — If,  after  the  cause 
has  been  set  down  on  the  docket  for  trial,  the  plaintiff 
does  not  appear,  either  in  person  or  by  attorney,  to  plead 
his  cause,  on  the  day  fixed  for  trial,  the  defendant  may 
require  that  judgment  of  non-suit  be  rendered  against  such 
plaintiff,  with  costs. 

But  such  judgment  can  not  be  pleaded,  as  res  judicata, 
or  in  bar  of  another  suit,  for  the  same  cause  of  action, 
provided  the  plaintiff  show  that  he  has  paid  the  costs  of 
the  first  suit. 

C.  C.  2286;  C.  p.  491,  492,  532,  539. 

(A)  Non-Suit: 

1.  Law  does  not  require  judge  to  render  non-suit  on  motion 
of  plaintiff. 

Yorkc  vs.  Allen,  20  A.  237;  Crocker  V8.  Turiistall,  B  B.  354. 

2.  Does  not  form  res  judicata, 

Allinet  vs.  His  Creditors,  16  A.  180;  Bourg  vs.  Gertling,  .h3  A  18©;  *^ 
166;  3  A.  660;  4  A.  176. 

3.  Interrupts  prescription.    • 

Locke  vs.  Barrow,  25  A.  118;  8  A.  453,  489;  10  A  831 ;  7  A.  523:  11  B.»0; 
3  L.  2S2. 

4.  But  judgment  dismissing  without  reservation  is  res  judicata, 

Bledsoe  vs.  Irwin,  33  A.  615. 
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5.  Judgment  of  non-suit  proper: 

(a)  When  plaintiff  in  main  demand  or  defendant  in  re- 
conventional  fail  to  prove  their  cases. 

MeCleudon  Y8.  Bennett  A  Ad'Hson.  18  A.  49;  State  ox  rel.  Hon- 
dt'r!<on  vs.  Judffe,  40  A.  22;  MoDonough  ts.  Dutlllet,  3  A.  6()0; 
Dunbar  tb.  Mansker,  4  A.  176;  Phillip  *  ts.  Cassidy  A  Poweli,  36 
A  '288. 

(h)  Or  where  plain tiif  fail  to  appear,  and  t^ere  is  no  re- 
conventional  demand. 

Saunders  vs.  Manghain,  42  A.  770. 

^e)  Where  plaintifTs  right  is  in  doubt. 

Torke  vs.  Alien,  20  A.  237;  Lopez*  Saooe8aion,  83  A.  868;  Smithy 
Harris  A  Ck>.  vs.  Amacker,  15  A.  299;  Saooession  of  Hubee,  20  A. 
97:  Succession  of  Townsend,  40  A.  81;  Bennit  vs.  CignonI,  41  A. 
.  1147. 

(B)  Judgment  ofnon-auit  not  proper: 

1.  When  no  trial  could  legally  have  been  had. 

Rnehanan  vs.  Locke,  5  R.  211. 

2.  When  case  has  not  been  set  for  trial. 

Walton  vt».  Bank,  12  R.  99 

3.  Where  there  is  reconventional  demand,  or  what  is  equiv- 
alent thereto,  such  as  damages  in  dissolution  of  injunction. 

Lndwig  vs.  Kohlnian,  5  A.  2*.W. 

4.  When  defendant  has  counter  claims,  etc. 

Much  vs.  GarthwaiXe,  11  A.  287. 

(C)  Payment  of  costs  : 

Where  suit  dismissed  on  defendant's  exception,  costs  of  first 
suit  need  not  be  paid  before  institution  of  second. 

Howard  vs.  Copley,  10  A.  604. 

(D)  Appellate  Court  may  order  non-auit, 
GiiMiug  Vf*.  Steamer  America,  20  A.  4r)>. 

537.  Interlocutory  and  Final  Judgments— Another  dis- 
tinction of  judgments  is  intb  interlocutory  and  final. 

(A)  Interlocutory  judgm,ent8,  e.  g,: 

1.  Overruling  motion  to  dismiss. 

Slate  ex  rel.  Leche  vs.  Fowler,  42  A.  144. 
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2.  Striking  out  reconventional  demand, 
state  ex  rel.  Pflu«  ts.  Jadge,  3^  A.  76B. 

8.  Authorizing  release  on  bond. 

State  ex  rel.  Both  vs.  Judge,  »7  A.  846. 

^B)  Entry  on  minutes  not  JtidgmenL 
liurtwell  TS.  Jaiiiel,  80  A.  421. 

(C)  Form  of  Judgment  immaterial. 
SuecoHsion  of  Carlon,  26  A.  330. 

538.  What  Are  Interlocutory  Judgments— Interlocu- 
tory judgments  do^  not  decide  on  the  merits;  they  are 
pronounjcgd  on  preliminary  matters,  in  the  course  of  the 
proceedings. 

See  Gary  vh.  Uichardsoii,  3.5  A.  .505. 

Interlocutory  judgments  need  not  he  signed — such  as: 

1.  Judgment  dissolving  attachment. 

Wickman  *  IVndleton  v».  Njilty.  41  A.  284 ;  Wat»on  vs.  Simpson,  15  A. 
Tt.y;  Love,  Savage  &  Co.  vt*  McM'oiiias  A  Cloon,  14  A.  2111. 

2.  Judgment  striking  out  reconventional  demand. 

Harris  vs.  Slofkt-tt,  35  A.  387. 

3.  Judgment  on  rule  to  show  cause  why  property  should  not 
be  sold  for  cash  when  purchaser  fails  to  furnish  12  months' 
bond. 

Knx  VH   Tic,  1  A.  3.34. 

4.  Judgment  homologating  report  of  experts. 

Murioneaux  vs.  Marioncaiix,  2H  A.  392. 

5.  Judgment  on  rule  to  bond. 

state  vs.  Ju(l«f,  12  A.  4.V». 

539.  Definitive  or  Final  Judgments— Definitive  or  final 
judgments  are  such  as  (jecidg^aU  the  points  in  contro;. 
yersy  between  the  parties. 

Definitive  judgments  are  such  as  have  the  force  of  res 
adjfui/ Cilia. 

(\C.  22ht>,  3556;  C.  p.  536,  565,  506.  • 

<'ouditional  judgments : 

1.  Courts  may  render  conditional  judgments  if  necessary. 

state  ex  rel.  Railroad  ('o.  vs.  Judge,  35  A.  220;  Davidson  vs.  Cltfot 
New  Orleans,  84  A.  173, 174 ;  Succession  of  DeBoisblanc,  32  A.  17. 
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2.  When  judgments  are  flaaL 

CaryTs.  Riobardson,  35A.  M5;  Harris  vs.  Stookott,  8S  A.  888 :  Ruth- 
en  berg  ▼».  Helberg.  48  A.  410;  Woolfolk  v».  Wool  folk.  80  A.  146;  Stat© 
e  X  reL  Poohe  ts.  Judipe,  42  A.  817;  Fields  vs.  (itiguu,  38  A.  389. 

540.  Mudates  or  Orders — Courts  give  mandates  or 
orders,  which,  though  they  are  not  termed  judgments, 
have  nevertheless  the  same  effect  afi  judgments ;  such,  are 
mandates  of  arrest  and  of  seizure. 

Orders  which  courts  may  render : 

1.  Exacnteiy  process,  which  is  not  a  judgment. 

Mitchell  TS.  Loi^au.  34  A.  998;  State*  ex  rel.  Wise  vs.  Taylor,  82  A.  977: 
Roosseau  vs.  BoorKeois,  28  A.  1N6 

2.  Orders  for  sale  of  property,  which  judge  may  modify  in 
legal  discretion. 

>acoes8ion  of  Hebrard,  18  A.  499;  Kldt^rs  ts.  Kogers,  11  A.  6eC;  Thomp- 
son T8.  Mylne,  9  A.  211 ;  Stairk  vs.  liurk.  9  A.  345. 

541.  Judgment  Within  Three  Days  After  General  Ver- 
dict— When  the  cause  has  been  tried  by  a  jury,  and  such 
jury  have  given  a  general  verdict,  the  court  must  give 
judgment  pursuant  to  the  same,  within  tfiree  days  from 
the  time  when  such  verdict  h<is  been  entered  on  the  rec- 
ords, unless  a  new  trial  has  been  granted. 

a  p.  490,  546. 

542.  Where  Verdict  is  Special — If  it  be  a  special  verdict, 
the  court  shall  have  the  same  time  for  deliberation  before 
ghring  judgment,  as  the  law  gives  in  cases  which  are  tried 
by  the  court, 

C.  F,  490. 

543.  Reading  in  Open  Court — All  judgments  must  be 
read  by  the  judge  in  open  court. 

C.  p.  546.  565;  R.  S.564. 

Judgments  in  v€Lcation : 

1.  Illegal  except  where  rendered  by  consent  or  pursuant  to 
special  law. 

Succession  of  Boa^ere,  29  A.  378;  State  ex  r«l.  Dixon  ts.  JudKC,  26  A. 
119;  26  A.  74;  HLTUUudcK,  vs.  JaiiieH,  23  A.  483;  29  A.  241;  Siiuinond.*^ 
A  Co.  vs.  Leovy,  21  A.  306;  23  A.  483. 
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2.  Carator  can  not  give  such  consent. 

ClHcor  TS.  Lane,  5  A.  499. 

3.  When  by  consent  valid,  even  as  to  third  persons,  except  in 
cases  of  fraud  and  collusion. 

city  vs.  Gauthreaux,  32  A.  1126;  Morrison  rs.  Citizens*  Bank.  27  A  403; 
Ruat  TS.  Faust,  15  A.  477;  Green  vs.  Reafiran,  32  A.  974. 

4.  Orders  which  may  be  signed  in  vacation  without  consent. 

(a)  Executory  process. 

Rust  vs.  Faust.  16  A.  477;  Folger  ts.  Roos,  40  A.  602;  Mitchell  ts- 
Logan,  H4  A.  998. 

(h)  Arrest,  attachment,  provisional   seizure,  injunction 
and  all  orders  connected  therewith. 

R.  S.  1746;  State  ex  rel.  Syndic  vs.  Judge,  41  A.  560;  Cummings 
vs.  Archinard,  1  A.  279. 

(c)  Expropriation  suits. 

Aft  132  of  1890,  p.  174. 

Formerly  otherwise. 

Telegraph  Co.  vs.  Railroad  Co.,  P9  A.  6.50;  16  A.  1S2. 

(d)  Preliminary  orders  for  remedial  writs  from  Supreme 
Court. 

state  ex  rel.  Behan  vs.  Judge,  85  A.  1076. 

^.  Ex  parte  orders  usually  invalid,  c.  g. — 

(a)  Order  forfeiting  charter  of  corporation. 

state  ex  rel.  Morey  vs.  Judge,  31  A.  823. 

(b)  Order  fixing  case  continued  indefinitely. 

Hennen  vs.  R.  li.  Co.,  20  A.  544. 

But  aliter  when  not  re q  lire d  by  any  rule  of  court. 

state  vs.  Floyd,  2H  A.  553. 

•6.  Judgments  must  be  signed  in  open  court — not  in  chambers: 

Laurent  vs.  lieelman,  30  A.  363. 

(a)  Monition  judgment. 

(ijiy  praying  for  monition, 20  A.  17G. 

(b)  Injunction  judgment. 

fyove  vs.  BankM,  3  L  482. 

7.  Reasons  for  judgment  should  be  given: 
(a)  But  such  reasons  may  be  oral. 

Beard  vs.  Simon  A  Renaud,  18  A.  271;  Police  Jury  V9.  BownmlSt 
11  A.  164;  Gallut  vs.  McCluskey,  18  A.  259. 
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suc- 


'^'-^iiply  "that  law  and  evidence  are  in  favor  of 
^^tul  party  is  suflQcient. 

^*  «inkt^>n  V8.  Farmer,  3  R.  16«i;  Powell  vs.  O'Neal,  24  A.  523;  36  A. 
•53;  37  A.  745. 

^^■^^asons  given  do  not  affect  judgment  if  correct. 

^^sbum  ▼».  Dejris,  26  A.  484. 


^     .  ^^ring  Judgments 


on  the  Records — All  judg- 

t^*^^'"  dv  ^^^^^^^  interlocutory,  final,  or  definitive,  must  be 

c^    ,  .^v.  <^^^t:ered  on  the  records,  with  the  date  of  the  day 

^  ^,  ^  Qow    ^  same  were  rendered. 


^  rule  must  be  observed  in  relation  to  all  orders 
qX  in4"vX^^^  given  by  the  court,  as  well  as  to  all  motions 
maLdt^^V  t\ie  parties  pending  the  suit. 

C.  V.  '77. 

Entry  on  minutes  controls  terms  of  judgments. 
LXfBlanc  vs.  LeBlanc,  15  A.  224. 

But  will  not,  when  erroneous  or  irregular,  annul  judgment. 

Robertson  vs.  Travis,  5  A.  402. 

545.  Recording  Judgment  in  Mortgage  Office — Definitive 
judj^ments,  though  entered  on  the  docket  of  the  judg- 
nients  of  the  court,  shall  not  hereafter  affect  the  property 
oi  the  person  against  whom  such  judgments  have  been 
rendered,  all  laws  to  the  contrary  notwithstanding.  Such 
judgment  must  be^  recorded  at  the  office  of  mortgages,  in 
order  to  give  the  party  a  judicial  mortgage,  pursuant  to 
the  provisions  of  the  law. 

C.  C.  xnu  ■«47 ;  C.  p.  722;  R.  S.  448,  474. 

1.  Names  of  defendants  must  be  set  forth  in  recordation,  else 
no  judicial  mortg^age  reaults. 

Fortl  v«.  Tllden,  7  A.  533;  Jartoux  ys.  Dupeire,  2  A.  608;  Taylor  vs. 
Hotchkiss,  2  A.  917;  Graves  vs.  Hunter,  23  A.  132. 

2.   No  mortgage  results  where  judgment  is — 

(a)  For  no  specific  sum,  as  judgment  against  tutor. 

Gale«9  vs.  Christy,  4  A.  293;  Timberlake  vs.  Brand,  5  A.  715;  10  A. 
429. 


fbj  Against  city. 

IS  A.  5(12. 
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ic)  Against  insolvent  after  cession. 

Freeman  vs.  Credftors,  lA  A.  897. 

(d)  Against  railroad  company  in  hands  of  receiyer. 
Bell  yg.  B.  R.  Co.,  1(4  A.  7»8. 

(e)  Against  thing,  or  purely  t*>i  rem. 

Herbert  vs.  Abbott,  39  A.  11 1^ 

(f)  Ordering  nsnfructuary  to  give  bond. 

Suooessfon  of  DIokHon,  87  A.  796. 

8.  Ordinarily,  inscription  of  judgment  confers  mortgage. 

4  A.  354;  5  A.  235,  411,  681;  7  A.  638;  7  A.  60;  9A.  8ji6;  14  A.  87t,6S4. 

4.  Judgment  of  local  court  declaring  foreign  judgment  exflCQ- 
tory  operates  judicial  mortgage  on  recordation. 

Bonnafe  vs.  Lane,  6  A.  226. 

But  foreign  judgment  is  mere  evidence  of  debt. 

Torley  tb.  Dreyfus,  86  A.  610. 

5.  Judicial  mortgage  falls  with  judgment. 

A(luiii8  &  Co.  TB.  Daunts,  39  A.  816. 

546.  Three  Judicial  Days  Must  Elapse  Before  Signing, 
in  Parish  of  Orleans;  aliter  in  Country  Parishes— The 
judge  must  si^n  all  delinitive  or  final  judgments  rendered 
by  him,  but  he  shall  not  do  so  until  three  judicial  days 
have  elapsed,  to  be  computed  from  the  day  when  such 
judgments  were  given;  provided,  that  hereafter,  (except 
in  the  parish  of  Orleans),  all  motions  for  new  trials  in 
causes,  shall  be  made  and  determined,  and  all  final  judg- 
ments signed  before  the  adjournment  of  the  court,  for 
the  term  at  which  such  causes  wtfre  tried,  and  whether 
three  judicial  days  shall  have  elapsed  or  not. 

v.  p.  58H,  641,  648,  658;  R.  S.  664. 

1.  Final  judgments  must  be  signed,  such  as: 

(a)  Judgment  on  rule  against  sheriff  to  credit  a  writ  with 
a  certain  sum. 

L«'tMls  vs.  Li)uiHiHiia  ManufueturinK  Co.,  22  A.  Ifi. 

fb)  Judgment  on  rule  erasing  mortgages  and  privileges. 

Jacob  V8.  Preston,  31  A.  614. 

(c)  Or  holding  sheriff  liable  for  taking  insufficient  surety. 

(Jatf!«  V8.  liell,  A  A.  »J2. 
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(d)  OrpnlfeipgtpqpclMaer  in  pontiwrii^ 

State  ex  rel.  Meax  rs.  Judge.  28  A.  461. 
state  ys.  Bonohon,  20  A.  894. 

2.  JodgniOTfe  iiaelf  mxmt  be  signed — net : 

(a)  Bmmmis  fbr  jiadgment. 

Chafle  A  Bro.  tb.  BfprgiiA.  30  A.,  1307;  DavidBon  ya.  CarxoU,  Hoy  ft 
Co.. 28  A.  108 ;  Keane  vs.  Foster,  10  A.  261 ;  Davis  vs.  Wllooxon.  10 
A.  640;  it.  B.  Oo.  vs.  Thoni#om>  1»  A.  78»;  State  ea  rel.  B.  B.  vs. 
Judge.  35  A.  219 ;  80  A.  63 ;  14  F.  373. 

(b)  Minntea  el  convt. 

Hartwell  vs.  Jumel,  30  A.  421 ;  State  ex  rel.  Vigaes  va.  Judge,  43  A. 
1169:  Scott  vs.  Goodrich.  24  A.  25U;  Kx  parte  Nioholls,  4  B.  52; 
State  vs.  McDonald,  17  L.  485. 

(e)  Order  allowing  remittitnr. 

state  ex  rel.  Pilag  V8.  JiKl^e,  35  A.  219;  34  A.  116;  m  A.  63. 

8.  flunn^iin)  QgnnnMnl 

Baeoesslon  of  Millaudon,  23  A.  400;  Jacob  vs.  Preston,  31  A.  514.:  Der- 
bigny  vs.  Trepa^mier,  12  A.  756;  3  A.  482;  5  A.  401 :  Marcal  vs.  Hooper, 
37  A.  454;  20  A.  500,511,588;  24  A.  518;  28  A.  219;  21  A.  261;  28  A.  262;  3A. 
62:  7B.451. 

4.  Mandamus  lies  to  compel  signature. 

State  ex  rel.  Meux  V8.  Judge,  28  A.  451;  B.  B.  Co.  vs.  Judge.  36  A.  2l*.(; 
26  A.  119. 

And  to  compel  signature  anew  when  illegally  affixed  in 
vacation. 

state  ex  rel.  B.  B.  Co.  v».  Judge,  35  A.  219;  State  ex  rel.  Dixon  vs. 
Judge,  26  A.  119. 

6.  Supreme  and  criminal  courts : 
Judgments  need  not  be  signed. 

state  vs.  Thomas,  36  A.  1085;  State  ex  rel.  Pringle  vs.  Sheriff,  34 
A.  1071. 

6.  Agreement  of  parties  will  not  supply  signature. 

Executors  of  Bird  vs.  Bird,  28  A.  262;  Statr  ex  rel.  K.  B.  Co.  vs.  Judge, 
35  A.  220;  34  A.  962. 

7.  Judgment  may  be  signed  by  consent  of  parties  by  judge 
of  one  division  of  Civil  District  Court  in  absence  of  other 
judge. 

State  ex  rel.  Bulsson  vs.  Judge,  H-^  A.  1426. 

8.  No  appeal  from  unsigned  judgment. 

Saloy  vs.  Collins,  80  A.  6:{:  State  ex  rel.  Dixon  vs.  Judge,  26  A.  119. 

9.  Signature  by  clerk  insufficient. 

6  A.  200. 

10.  Sig^nature  must  be  dated. 

Ex  parte  Kieholls,  4  B.  52. 
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11.  Signing  premature  when  motion  ior  new  trial  is  allowed 

or  pending. 

Converse,  Harding  ft  Co.  vs.  Bloom,  20  A.  555;  Succession  of  Gilmore. 
12  A.  562. 

12.  Judgment  may  be  signed  at  next  term  nunc  pto  tunc. 
state  vs.  Wyatt  ft  Nioholls,  6  A.  701 ;  Dorsey  vs.  Hills,  4  A.  lOT. 

Appeal  by  motion  allow;ed  when  judgment  is  signed  at 
term  when  motion  filed,  though  rendered  at  previonB 
one. 

Saokett,  Grjmes  ft  Co.  vs.  Attaway,  11  A.  Ibl. 

13.  Motion  for  new  trial  suspends  judgment. 

State  ex  rel.  Allen  vs.  Judge,  35  .\.  1107;  8tate  ex  rel.  Wentz  vs.  Jndge, 
.35  A.  873 ;  State  ex  rel.  Newman  vs.  Judge,  32  A.  207 ;  McWillie  vs. 
Perkins.  20  A.  168. 

14.  Parol  inadmissible  to  impeach  judgment. 

Green  vs.  Beagun,  32  A.  974 ;  Mann  vs.  Mann.  U  A.  352;  S  A.  63L 

16.  Tutor  may  require  signature  of  judge  to  judgment  accept- 
ing special  mortgage. 

15  A.  164;  13  A.  481.  4S3. 

547.  Amendment  of  Judgment — Judgments  may  be 
amended  by  the  court,  until  after  having  been  signed,  in 
order, 

1.  To  Change  Phraseology — To  alter  the  phraseologj' 
of  the  judgment,  but  not  its  substance; 

2.  To  Correct  Clerical  Errors — To  correct  errors  of 
calculation,  as  for  instance,  if  more  have  been  given  than 
was  demanded,  or  if  the  party  in  favor  of  whom  the  judg- 
ment was  given  had  been  ordered  to  pay  the  costs. 

3.  Ex-officio  New  Trial— Except  in  the  cases  above 
provided,  courts  can  not  alter  their  judgments;  but  they 
may,  ex  officio^  direct  a  new  trial  in  order  to  revise  their 
judgments. 

C.  C.a078;  R.  S.  H192. 

(A)  Amendments  of  judgment ^  when  alloiwed: 

1.  To  correct  clerical  error  in  name  of  defendant. 

Shelly  VR.  Dobbins,  31  A.  530;  Succession  of  Julia  Oorriguu.  42  A.  6S. 
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fpo  corrt-^^;^  judgment  as  to  verbiage,  not  as  to  substance. 
^W^^^  "^  *»  -    Chandler,  29  A.  91 ;  State  ex.rel.  VIgnes  vs.  Judge,  48  A.  1169 ; 
SttC<s^^»lon  of  Byrne,  38  A.  521;  6  A.  548 ;  3  N.  8. 392. 

(o)  ^"^^ti  "Where  ends  of  justice  demand  it,  decree  may  be 
TJf^^^ified  by  judge  ex  propria  motu, 

*^ »^y  ^8.  Hebert,  44  A.  302. 

f  l>)  ^o  substantial  change  ca.i  be  made  under  pretence  of 
intex^pretation. 

^^^•*-  Co.  Y8.  Harbor  Protection  Co.,  39  A.  583. 
^^^^j^t*  "^^  O'llowed: 
(B)  >:tte^  judgment  has  become  final. 

Gr*?  VS.  Judges,  27  A.  214 ;  State  ex  rel.  Mahan  vs.  Bank,  28  A.  874. 

^t]t^^utial  amendment  not  permitted,  but  judge  should 
'  gr*^^  ^®w  trial. 

Mnierv8,  Chandrer,29  A.  91. 

^  ^   f^  officio  order  for  new  trial  must  be  made  within  three 
days'  delay. 

Calberhouse  vs,  Marx,  38  A.  668. 

rf^l    0OW  amendment  made: 

3y  motion  of  party  interested,  duly  served  on  other  party. 

Shelly  vs.  Dobbins,  81  A.  530;  Miller  vs.  Chandler,  29  A.  91;   L»- 
croix  Ts.  Bangs  19  A.  88. 

/  0>    T^arty  complaining  must  prove  errors. 
Lee  vs.  Trahan,  20  A.  202. 

^^B.  Judgment  is  Property;  No  Alteration  Without 
CoVL^sent — A  judgment,  when  once  rendered,  becomes  the 
property  of  him  in  whose  favor  it  has  been  given ;  and 
the  j^dge  can  not  alter  the  same,  except  in  the  mode  pro- 
-^deci  by  law. 

Jodfi^  can  not  ex  proprio  motu  cancel  judgment  and  render 
another. 

state  ex  reL  Vl^es  vs.  Jadge,  43  A.  1169;  Ballio  vs.  Wilson,  12  M.  368; 
Flint  vs.  Ourry,  6L.  68;  Whipple  vs.  Hartzberger,  11  A.  476;  Ins.  Co. 
T».  Harbor  Protection  Co.,  39  A.  683;  State  vs.  Railroad  Co.,  7  R.  447; 
Converse,  Harding  A  Co.  vs.  Bloom,  20  A.  iiM ;  Smith  vs.  Delahousaye, 
9R.50. 

549.  Party  Cast  Pays  Costs — In  every  case  the  costs 
shall  be  paid  by  the. party  cast,  except  where  compensa- 
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tion  has  been  allowed,  or  real  tenders  made,  as  hereto- 
fore provided  by  this  Code. 

C.  C.  2<87;  Green  vs.  Garciu,  3  A.  702;  C.  P.  1095.  3G9,  415.907;  Williami  ts, 
Galben,  1  B.  94. 

1.  Costs  follow  judgment. 

St.   Rouialn  vs.  Kobenoii,  12  K.  194 ;  Korflhand  T8.  Delabousaye,  9  K.  77. 

2.  Defendant  owes  no  costs  until  cast. 

8  A.  702:  State  ex  rel.  Both  vs.  JudK*',  87  A.  846;  Fink  ts.  Martin,  M 
R.  147;  7B.77. 

8.  And  in  suits  to  remove  public  oi&cers,  citixens  pay  cosu 
when  defeated. 

Act  i:^  of  IHHO,  Sec.  10,  p.  186. 

4.  Party  cast  in  election  suit  pays  costs. 

Act  69  of  I8M). 

6.  State  gives  no  bond  for  costs,  but  when  State  is  cast  costo 
paid  by  Attorney  General  from  appropriation. 

Act  6ft  of  1884;  Succession  of  Tiylor,  88  A.  1271;  State  r»,  Taylor.M 
A.  980. 

6.  United  States  goverment  pays  no  oosts. 

2  Wheat.  895;  12  Wheat.  550;  5  How.  29. 

7.  By  charter  City  of  New  Orleans  exempt  from  giving  hood 
for  costs. 

Stat«'  ex  rel.  Saniory  vs.  City  of  New  Orieans,  84  A.  468. 

8.  But  an  administrator  of  one  of  the  departments  of  city 
government  not  exempt. 

State  e.\  rel.  Iloey  A  O'Connor  vs.  Brown,  29  A..W;  Stat«»  ex  rel.  Georg« 
vs.  Mount,  21  A.  177. 

9.  Where  proceedings  via  executiva  converted  into  via  ardi' 
naria,  plaintiff,  though  successful,  pays  costs  of  ezecatoiy 
process. 

Chew  vs.  Chinn,  7  N.  S.  ft32;  Thompson  vs.  H«)wes«.  14  A.  46. 

10.  Party  pays  his  own  witness,  and  when  cast  is  liable  for 
fees  and  service  of  only  six  witnesses  of  adversary. 

Smith  vs.  TruHteeM.  10  A.  .Wi. 

11.  And  liability  for  costs  enforced  not  by  separate  suit  bat 
by  execution. 

Id. ;  12  K.  194 ;  17  L.  269;  9  B.  17;  9  U  77. 
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12.  Costs,  where  not  fixed  by  law,  (e.  g.,  keeper's  fees,  charges 
for  cultivation,  etc.)?  ^re  fixed  on  rule  contrcdictorily  with 
all  parties  in  interest. 
•     Learned  ts.  Walton,  4'i  A.  457. 

18.  Costs  are  paid : 

(a)  By  partnership;  in  suits  between  partners  for  settle- 
ment. 

Bnrke  vs.  Fallor,  41  A.  741. 

% 

(b)  By  estate  of  minor;  costs  of  account  and  fees  of  at- 
torney. 

y  A.  iri;  W  A.  88. 

(c)  By  community;  in  suits  for  divorce. 

KHkoliii  vj*.  Rau,  34  A.  .VI6. 

(dj  And  in  suits  for  interdiction  of  one  of  the  spouses. 

Breaux,  Feniicr  A  llall  vs.  Fraiicke,  30  A.  338. 

550.  Costs  in  Incidental  Demands— The  same  rule  shall 
be  observed,  with  regard  to  the  party  cast,  on  incidental 
demands,  whether  they  be  dilatory  or  declinatory.  J^^*  J 

C.  p.  1096. 

551.  Costs  Follow  Judgment — If  the  court  have  not 
decreed  in  their  judgment  that  the  party  cast  should  pay 
the  costs,  the  same  are  nevertheless  due  to  the  party  in 
whose  favor  the  judgment  had  been  given ;  and  such  party 
shall  be  entitled  to  have  the  same  taxed,  on  execution  of 
the  judgment, 

C.  p.  I&5,  I0fl5. 

1.  Party  pays  cost  when  cast  on  any  issue. 

liolzab  vs.  B.  R.  Co.,  38  A.  IW;  McCarthy  vs.   U^^z^\  2«  A.  :^<?2;  Stato  vs. 
Hyiand, .%  A.  709;  State  vs.  (^hapiuun,  3s  a.  34'.» 

2.  Even  when  costs  of  lower  court  would  not  have  been  on 
party  cast. 

PacWc  R.  R.  Co.  vs.  Gay,  31  A.  4;:3. 

3.  Qamishee  provoking  litigation  responsible  for  costs. 

Scooler  vh.  Alstrom,  3S  A.  907. 
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i.  Exceptional  cases  in  matters  of  cost. 

(a J  Costs  of  divorce  proceedings  charg^ed  to  commnnity. 

Rskolm  T8.  Rau,  34  A.  546. 

(h)  Costs  of  sustaining  will  fall  upon  estate. 

Soccessiou  of  Townseiid,  40  A.  83;  Girard  Ts.  Babineaa,  18  A.  901; 
Sterling  V8.  Gros,  !t  L.  107. 

(c)  Costs  of  suit  for  settlement  fall  upon  partnership. 

Uarke  ts.  Fuller.  41  A.  742. 

(d)  Costs  of  expropriation  suite  paid  by  party  expropri- 
ating. 

R.  R.  Co.  Y8.  Gay,  81  A.  433. 

(e)  When  both  parties  cast,  each  on  his  demand,  costs 
of  his  own  pleading  paid  by  each. 

Penistun  va.  Soniers,  15  A.  679;  Carroll  vs.  Harper,  11  A.  214. 

5.  Costs  of  appeal  not  borne  by  appellee : 

(a)  When  he  offered  to  permit  appellant  to  have  cor- 
rected the  only  item  in  the  judgment  on  which  he  is 
cast  on  appeal. 

Oteri  TS.  Oteri,  37  A.  74,  76;  Kohn  vs.  Schooner  Renaisunce^S  A. 
25;  Baudoin  vs.  Tete,  10  A.  69. 

(h)  When  result  of  appeal  is  merely  to  strike   out  irrele- 
vant matters,  leaving  practical  effect  the  same. 
Succession  of  Gaines,  88  A.  124. 

6.  Judgment  taxing  costs  not  separately   appealable   from 
main  judgpnent. 

Iron  Works  Co.  vs.  Rniss,  40  A.  121. 

7.  State  pays  no  costs  even  when  cast,  but  Attorney  (General 
.  pays  from  appropriation. 

JSuecession  of  Townsend.  40  A.  66;  State  VS.  Taylor,  S3  A.  1272;  SUte 
vs.  Taylor,  M  A.  1*78. 

8.  Security  for  costs,  Act  99  of  1877.     Security  demandable 
from  plaintiff,  not  defendant ;  not  even  for  reconvention. 

state  ex  rel.  Nelson  &  Popplelon  vs.  Judge,  25  A.  227. 

9.  And  no  costs  are  to  be  paid  by  appellee  until  condemnet . 

8tate  ex  rel.  Uutler  vs.  Judge,  M  A.  69"^. 

552.  What  Costs  Are  Taxed — The  costs  to  be  paid 
by  the  party  cast  include  not  only  the  taxed  costs,  but 
also  all  the    expenses   incurred  in   taking   testimony  by 
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commission,  and  the  compensation  allowed  for  their  ser- 
vices to  such  experts,  auditors,  or  judicial  arbitrators,  as 
may  have  been  appointed  in  the  suit;  and  also  the  costs 
of  copies  of  notarial  acts,  of  judgment,  and  other  copies 
of  the  records  of  other  public  officers,  necessary  in  the 
cause. 

O.  C.  BV96)  C.  P.  155,  462. 1095. 

L  Judge's  approval  of  bill  of  costs  of  court  officers  prima 
facie  proof  of  correctness. 

bbaw  ya.  Ho  well,  18  A  196;  Parker  ts.  Robiuson,  14  A.  246;  City  Tf. 
Patton.  27  A.  169. 

2.  Court  officers  collect  costs  every  six  months.  Law  allow- 
ing this  does  not  apply  to  experts,  etc.,  who  must  await 
termination  of  suit. 

In  r«  City.  etc..  19  A.  882;  Lobdell  ts.  Boshnell.  27  A.  394;  Ffnk  TS. 
Martin.  10  B.  150. 

8.  What  term" costs"  includes: 

(a)  Compensation  allowed  experts,  auditors,  and  judi- 
cial arbitrators,  which  need  not  be  paid  until  termina- 
tion of  suit. 

19  A.  882;  LobdeU  vs.  BnshneU,  27  A.  394. 

(h)  Costs  of  copies  of  acts  in  executory  process. 

Onmming  ts.  Aroblnard,  1  A.  279. 

4.  Fees  of  appraisers  in  successions  fixed  by  Act  33  of  1878 ; 
but  this  does  not  apply  to  expert  appraisers  in  other  cases. 

MuUan  vs.  Creditors.  89  A.  899. 

5.  As  to  costs  of  sheriff  not  provided  for  in  fee  bill. 

Witkouski  vs.  WItlcouski.  16  A.  238. 

6.  Eiridence  of  costs  in  executory  process.  Need  not  be  by 
authentic  itct. 

Umrioh  ts.  Grow.  24  A.  306. 

7.  Bxi>enses  not  part  of  taxable  costs : 

(a)  Briefs. 

Oline  TS.  Railroad  Co..  43  A.  85. 

(b)  Fees  of  keeper  when  keeper  not  necessary, 
city  TS.  Parlange.  2S  A.  335. 

(c)  Expenses  of  attending  court. 

12  A.  714. 
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^  553.  Interest  on  Judgment — ^Interest  shall  not  be  al- 
lowed by  the  judgment,  unless  the  same  have  been  ex- 
pressly claimed,  and  then  only  in  cases  in  which  the  law 
permits  such  interests  to  be  stipulated. 

C.  p.  622. 

Interest  not  claimed  not  allowed. 

Brown  tb.  Season,  80  A.  735 ;  10  A.  485 ;  Mclntyre  vs.  Hall. 20  A.  217 ;  Mil- 
laadon  vs.  Percy,  9  L.  445;  Bank  va.  Forchee,  9  L.  477. 

554.  Rate  of  Interest — Interest  at  the  rate  of  five  per 
cent,  shall  be  allowed  on  all  debts  from  the  time  they  be- 
come due,  unless  otherwise  stipulated. 

(\  C.  1996,  2064,  2924. 

Judgment  not  a  debt  and  interest  can  not  be  collected  on  it 
unless  judgment  allows  it. 

Sucfesslon  of  Anderson,  33  A.  682;  Saunders  vs.  Taylor.  7N.  S.  14;  Saul 
vs.  Creditors,  7  N.  S.  437;  D'Aquin  vs.  Condon,  8  N.  S.60S;  Succession 
of  Re^an,  12  A.  112;  Cochrane  vs.  Murphy,  4  A.  6;  Hill  vs.  Bourcier, 
29  A.  841;  10  R.  410,  156;  9  B.  119;  18  L.  414;  see  Roper  vs.  Ma^ef.  12 
A.  409. 

555.  Judgments  Take  Effect  from  Last  Day  of  Term — 
Exception — All  judgments  rendered,  except  in  the  first 
judicial  district,  shall  be  considered  as  having  effect  only 
from  the  last  day  of  the  term,  whatever  may  be  the  daj- 
on  which  they  shall  have  been  signed. 

1.  Finality  of  judgments  of  Supreme  Court. 

C.  p.  911,918. 

2.  Final  in  country  three  judicial  days  from  rendition 

state  ex  rel.  Fairchild  vs.  Stillman,  81  A.  162. 

3.  Above  article  doe%  not  apply  to  recordation  of  judgments 
which  operate  as  judicial  mortgages  from  moment  of  re- 
cordation, irrespective  of  finality  of  judgment  q%ioad  appeal 
and  execution. 

Chaffe  A  Sous  vs.  Walkor,  au  A.  35;  Wolfe  vs.  Joub^rt  et  al..  45  .V.  HOD; 
see  Act  143  of  ibSH. 

4.  Prescription  of  judgment  runs  only  from  last  day  of  term. 

Broiissnrd  vs.  Dupre,  29  A.  518;  Uoyd  vs.  Labranche,  H.'>  A.  2S5. 
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.  Act  143  of  1888,  p.  198,  amends  and  re-enacts  Art.  0.  O. 
3322  as  follows:  *'The  judicial  mortgage  takes  effect  from 
the  day  on  which  the  judgment  is  recorded  in  the  maimer 
hereafter  directed ;  provided,  that  judgments,  the  parish  of 
Orleans  excepted,  rendered  at  any  term  of  court  shall  have 
no  effect  to  create  a  judicial  mortgage  as  between  judgment 
creditors,  until  from  the  day  of  adjournment  of  the  term  at 
which  the  same  was  rendered,  although  recorded  prior  to 
the  adjournment  of  said  term."  , 


CHAPTER  VI, 

OF    THE     MODE     IN    WHICH     DEFINITIVE     JUDGMENTS     MAY 
BE    REVISED,    MODIFIED    OR    REVERSED. 

556.  Revision  of  Judgments — Definitive  judgments  may 
be  revised,  set  aside  or  reversed: 

1.  By  a  new  trial. 

2.  By  appeal. 

3.  By  action  of  nullity. 

4.  By  rescission. 

This  last  mode  can  only  be  exercised  by  minors,  or 
ptrsons  who  were  absent  when  judgment  was  rendered 
against  them. 

SECTION  I. 
Of  New   Trials. 

557.  New  Trial — The  court  may  revise  their  judgment 
by  granting  a  new  trial,  in  the  cases   hereafter  provided. 

558.  Within  Three  Judicial  Days,  but  Before  Adjourn- 
ment— ^The  party  who  believes  himself  aggrieved  by  the 
judgment  given  against  him,  may,  within  three  judicial 
da^i^^ after  such  judgment  has  been  rendered,  pray  for  a 
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new  trial,  which  must  be  granted,  if  there  be  good  ground 
for  the  same;  provided,  that  said  new  trial  shall  be  prayed 
for  and  passed  before  the  adjournment  of  the  court. 

C.  p.  646. 

1.  Application  for  new  trial  in  time: 

(a)  After  three  judicial  days  if  judgment  has  not  been 
signed. 

•  Johnson  vs.  Gennison.  20  A.  r>ll;  Labattvs.  Duruty,  30  A.  ttS; 

McWillie  V8.  Perkins,  20  A.  lf.8;  Succession  of  Carraby,  23  A. 
110;  Citizens'  Bank  vs.  Bellocq,  19  A.  376 

(b)  Where  judgment  has  been  prematurely  signed. 

state  ex  rel.  Allen  &  Syrae  vs.  Judge.  35  A.  1104;  State  ex  peL 
Wintz  vs.  Jndge,  35  A  878;  State  ex  rel.  Newman  V8.  Jnd^,  a 
A.  207;  Succession  of  Carraby.  23  A.  110. 

2.  After  delay  has  expired,  judge  can  not  grant  new  trial  ex- 
proprio  niotu. 

(  ulverhouse  vs.  Marx,  38  A.  667. 

.3.  Discretion  of  court  in  matters  of  new  trial.     It  must  be 
legal  discretion. 

3  N.  S.  100;  4  N.  S.  132  ;  Gale  vs.  Kemper's  Heirs,  10  L.  209:  8  A.  92;  14  A. 
374;  11  A.  606;  K)  A.  766;  State  vs.  Wasliington,  36  A.  :u%i  Stale  vs. 
White,  35  A.  96;  State  vs.  Baird,  34  A.  106;  State  vs.  Hunt,  4  A-  43*; 
State  vs.  I^»ng.  4  A.  441 ;  83  A.  882. 

But  when  good  reasons  given,  new  tnal  mi'st  be  given. 

Wilkins  vs.  BiUon  Knuge,  10  U  57;  Al.i.ur*  vs.  \»'ebsier,  25  A.  lU. 

4.  Court  may  ex  officio  order  new  trial. 

Gale  vs.  Kt-mpei's  Heirs,  10  L.  2it9. 

5.  Premature  signing   of  judgment  can  not  defeat  season > 
able  notice  for  new  trial. 

Sueei'ssion  of  Carraby,  23  A.  110:  McWillie  vs.  Perkina,  V)  A.  168, 
KJuMlos  vs.  Seholfleld,  6  A.  251 ;  Fretz  vs.  Carlile,  4  A.  561 ;  State  ex  reL 
Allen  &  Syme  vs.  Judge,  35  A.  1106;  Sueeession  of  Gilmore,  12  A.  662 

But  remedy  is  by  appeal  when  judgment  timely  signed. 

Miecession  of  Curraby,  23  A.  110;  H  R.  50;  6  L.  69. 

6.  Mandamus   does  not  lie  to  compel  judge  to   sign    judg- 
ment pending  motion  for  new  trial. 

state  ex  rel.  Wintz  vs.  Judjfe  3:»  A.  873. 

7.  Action  on  motion  for  new  trial  may  be  postponed  to  snb- 
sequent  term  of  court  by  consent  of  parties. 

state  ex  rel.  Allen  &  Syiue  vs,  Jud>?e,  35  A.  1106. 
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559-  Rule  for  New  Trial — The  party  demanding  a  new 
trial  .must  setjorth  Jjie  grounds  on  ^siiich  he  rests  his  de- 
mand, and  thp>^mf>  ^pnaf  h(^  fil^^H. Entered  on  the  records 
of  the  yourt.  and  notified  to_  «-hf  p^'^^f^^^  par^Yi  in  order 
that  he  may  answer  within  the  delay  prescribed  for  /  O  ^^"*^  • 
answering. 

C.  p.  180. 

560.  New  Trial  Granted — ^When — A  new  trial  shall  be 
granted. 

I.  Contrary  to  Law  and  Evidence — If   the  judgment 
appear  clearly  contrary'  to  law  and  evidence. 
^  .  2.  Newly  Discovered  Evidence — If  the  party  has  dis- 
^  covered,  since  the  trial,  evidence  important  to  the  cause, 
which  he  could  not,  with  due  diligence,  have  obtained 
before. 
^'    3.  Bribery  or  Misconduct  by  Jury — If  the  cause  has 
been  tried  by  a  jury,  and  it  be  shown  that  the  jury  has 
been  bribed,    or   has  behaved  improperly,    so    that   im- 
partial justice  has  not  been  done  in  the  cause. 

•  A)  Grounds  for  new  trial. 

^K  Robinson  v.h.  Howell,  22  A.  S24;  Stone  vs.  Rose,  2  A.  225. 

1.  Newly  discovered  evidence: 

Character  of  evidence.     It  must  be : 

(a)  Not  mere  cumulative  evidence. 

>t.»tf  vs.  Uyluiid,  36  A.  710;  State  vs.  Fahey,  36  A.  9;  Staters. 
Alvarez,  7  A.  284;  Penlston  vs.  Railroad  Co.,  34  A.  7S1. 

(h)  Material. 

state  vf».  Clark.  8  R.  533;  State  vs.  Uornsby.  8  R.  554;  State  vs. 
Kenn  y ,  8  R.  590 ;  .State  vs.  Johnson.  HO  A.  305 ;  State  vs.  Fahey 
3S  A.  U. 

2.  Not  merely  to  impeach  credibility  of  witness. 

Slate  T9.  Fahey,  36  A.  10;  State  vs.  Diskin,  36  A.  4h;  State  vs.  Yoiin^,  34 
%.S46. 

8.  New  evidence  not  known  previously  to  defendant. 

State  VH.  K«Jwaras,34A.  1012;  State  vs.  White,  35  A. 96;  State  v>*.  Gotten 
:i5  A.  l«si ;  Uoat  vs.  Maltby,  3  A.  58<. 
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(a)  Uncorroborated  affidavit  of  party  not  sufficient. 

state  Y8.  Bfl wards.  84  A.  1018;  21  A.  473;  22  A.  468:  14  A.  79;  14  A.  40; 
State  TS.  Gotten,  36  A.  961 ;  7  A.  284,  A82 ;  4  A.  488,  441. 

(h)  Due  diligence  must  have  been  used. 

Peek  vs.  Chapman,  16  A.  367;  Wolfe  vs.  PralU,  7  A.  673;  Pahnvfts 
vs.  Passman,  2  A.  62ft;  Bonnet  vs.  LeGraM,  1  R.  98;  Snccf-^tflon 
of  Coste,  48  A.  124. 

4.  New  evidence  must  be  admissible  under  the  pleadings. 
Thus  where  motion  for  new  trial  alleges  adultery  of  wife 
(suit  being  for  separation),  motion  will  be  denied  when 
adultery  is  not  charged  in  answer  or  reconventional  de- 
mand. 

Cass  vs.  Cass,  34  A.  612;  19  A.  491. 

(B)  Bribery  and  misconduct  of  jury. 

1.  Mover  for  new  trial  must  annex  affidavit  of  facts  proving 
bribery. 

>\l<>rKan  vs.  Bell,  4  M.  619;  Trehan  vs.  McMauus,  2  L.  216. 

(a)  And  though  generally  juror  can  not  impeach  his  own 
verdict. 

Campbell  vs.  Miller,  1  N.614 ;  Cive  vs.  Rigbtor,  11  L.  141 ;  State  vs. 
CaldweU,8  A.  4.S6. 

Yet  juror  may  be  sworn  as  to  bribery. 

Hawkins  vs.  Printing  and  Publistiing  Co.,  29  A.  140. 

(b)  Case  remanded  for  new  trial  may  be  on  all  issueSf 
original  and  supplemental,  where  Supreme  Court  decided 
nothing. 

Kskridj^e  vs.  Farrar,  84  A.  718,  719. 

(c)  But  issues  set  at  rest  by  decision  of  Supreme*  Court 
will  not  be  reopened  on  new  trial. 

•  Boisse  vs.  Dickson,  32  A.  1150 ;  Burbank  vs.  Harris,  30  A.  4>*7 ;  Suc- 
cession of  Arick,  28  A.  611. 

(C)  New  trial  should  not  be  refused  if  judgment  incorrect  merely 
unth  a  view  to  allow  Supreme  Court  to  pass  upon  the  case. 

Adarab-  vs.  Webster,  25  A.  IK. 

(D)  Motion  for  new  trial  in  time  if  judgment  has  not  6een  prcBenied 

for  sigTiature,  though  more  than  three  days  elapsed  from  rendUum. 

Citizens'  Bank  vs.  Bellocq,  Noblom  A  Co.,  19  A.  376;  Sinelser  vs.  Will- 
iains.  4  R.  152;  20  A.  611,  583.  168;  23  A.  110;  5  N.  S.  .H20. 

{E)  New  trial  will  be  granted: 

1.  To  correct  premature  signing  of  judgment. 

23  A.  110. 
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2.  When  proper  affidavit  made  and  case  otherwise  war- 
rants it. 

BobinBon  ts.  Howell,  22  A.  524. 

8.  When  verdict  of  jury  erroneous,  and  judg^  should  not  sus-   ^ 
tarn  verdict  simply  to  send  case  to  Supreme  Oourt. 

Adams  T8.  WebHter.  25  A.  113. 

(Fj  New  trial  wiU  not  be  grantedr-~on  sole  ground  that: 

1.  Judge  was  legally  recusable,  though  no  plea  of  recusation 
was  filed. 

Rioks  YS.  Gantt,  35  A.  920. 

2.  Party  was  taken  by  surprise  by  loss  of  expected  evidence. 
He  should  have  asked  a  continuance.  * 

McClare  ts.  King,  15  A.  220. 

3.  Case  was  called  in  absence  of  counsel. 

Anderson  ts.  Amette,  27  A.  287. 

4.  Witnesses  were  not  present;  when  they  were  not  sum- 
moned, and  when  no  affidavit  is  made  of  their  names  or 
expected  testimony. 

Pock  Yt.  Chapman,  16  A.  .h67. 

5.  Counsel  misunderstood  remark  of  judge. 

Mann  ts.  Mann,  33  A.  852. 

6.  Defendant  did  not  see  the  account  which  he  admitted  U> 
be  correct. 

Looney  vs.  Levy,  86  A.  1014. 

561.  When  New  Evidence,  or  Bribery  or  Misconduct 
rf  Jury,  Alleged — Affidavit,  etc. — If  a  new  trial  be  prayed 
for  on  the  ground  of  new  evidence  having  been  discov- 
ered, or  on  account  of  bribery  or  misconduct  of  the  jury^ 
or  of  the  adverse  party,  the  party  praying  for  the  new 
trial  must,  on  fiUnghis  motion,  annex  to  the  same  his  affi- 
davit of  the  facts  alleged  in  proof  _Qf  the  bribery,  or  mis- 
conduct of  the  jury,  or  his  having  discovered  the  evi- 
dence material  to  his  suit  since  the  judgment  was  ren- 
dered,  although  he  had  used  every  effort  and  diligence 
in  his  power  to  procure  the  necessary  testimony. 

This  affidavit  must  be  filed  in  the  records,  in  order  that 
the  adverse  party  may  have  communication  of  the  same. 
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When  affidavit  required: 

1.  In  case  of  bribery  or  misconduct. 

Morgan  vs.  Bell,  4  M.  619;  l^rehan  vs.  McManus,  2  L.  2M;  Hawkins 
vs.  >'riiitin{(  Co.,  29  A.  139;  Paquetel  vs.  Gauclu*,  17  A.  ^^. 

(a)  And  jurors  may  be  sworn. 

Id. 

(b)  In  other  cases  jurors  can  not  impeach  their  verdict. 
*  Campbell  vs.  Miller,  1  N.  S.  514 ;  Give  vs.  Kiglitor.  11  L.  Ml;  &uie 

vs.  Caldwell,  3  A.  435. 

2.  In  cases  of  newly  discovered  evidence. 

Golvin  vs.  Nelson.  4  A.  544;  7  L.  84;  10  L.  371 ;  1  R.  i«2;  Union  Bank 
vs.  Robert,  9  R.  177. 

3.  Judge  sl^ould  hear  evidence  on  motion  for  new  trial  on 
ground  that  jury  were  illegally  and  improperly  influenced. 

HIggins  vs.  Haley,  26  A.  369. 

4.  In  jury  cases,  motion  for  new  trial  should  always  be  filed. 

Hughes  vs.  I.ee,  8  R.  42<n  17  L.  341 ;  5  L.  446;  Carter  vs.  Caldwell,  15 L 
491. 

562.  Affidavit  Not  Necessary — When — No  affidavit  is 
necessary  when  a  new  trial  is  prayed  for  on  the  irroundof 
tfie  judgment  being  contrary  to  law  and  the  evidence. 

f  563.  Evidence  on  New  Trial — The  court  shall  decide 

siuflmarily  on  such  applications.  If  a  new  trial  be  granted, 

L  the  cause  shall  again  be  set  on  the  docket;  and  on  the 

new  trial  the  parties  shall  not  be  precluded  from  produc- 
ing new  proofs,  on  the  ground  of  the  same  not  having  been 
otfered  on  the  first  trial. 

SECTION  II. 

Of  the  Appeal  and  Statement  of  Facts. 

^  S  564.  Whatis  Appe  al — An  appeal  is  the  act  by  which 

I  ^  ^  "^  L       '    one  of  the  parties  to  a  suit  has  recourse  to  a  superior  tri- 
^^   t^    ^    _       bunal,  in  order  to  have  the  judgment  of  an  inferior  court 
corrected. 

C.  p.  482,  648,  570,  578,  582,  589,  590,  694, 901. 
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{A)  Appeal  constitutional  right. 
It  most  not  lightly  be  denied. 

Stat©  ex  rel.  Duraud  vs.  Jiulf^e,  30  A.  28ft;  Allen,  Kuxent  A  Co.  vs. 
Carey.  32  A.  1125;  State  ex  rel.  Straus  vs.  Dubuolet,  25  A.  161 ;  DeGruy 
vs.  Aikens,  43  A.  588;  Gllmore  vs.  Brenham,  1  A.  414. 

(B)  Remedy  by  appeal  often  excludes  other  remedies ,  such  as: 

1.  Injunction,  Sufficiency  of  evidence  to  justify /iat  in  execu- 
tory process  can  not  be  examined  on  injunction  but  only  on 
appeal. 

Latiolais  vs.  Bank,  33  A.  53;  City  of  Shreveport  vs.  Flournoy,  26  A.  709; 
Hall  vs.  Egelly,  35  A.  318;  Taliaferro  vs.  Steele.  14  A.  666;  Sartorlus 
vs.  Dawson,  13  A.  ill ;  Hernandez  vs.  James,  23  A.  4«5. 

2.  No  appeal  lies  where  remedy  is  by  inju'nction,  as  where 
judg:ment  is  rendered  perpetuating  rulo  taken  to  show 
cause  why  property  should  not  be  sold. 

State  ex  rel.  MoCloskey  vs.  Judge,  30  A.  233. 

3.  Prohibitian,     No  prohibition  where  remedy  is  by  appeal. 

State  ex  rel.  Hernandez  vs.  Monroe,  33  A.  923;  State  ex  rel.  Gullett  Gin 
Mfg.  Co.  vs.  Judge,  84  A.  762;  State  ex  rel.  SInnot  vs.  Judue,  H2  A. 
558;  State  ex  rel.  Herthoud  vs.  Judge,  84  A.  782;  State  ex  rel.  Follette 
vs.  Judge,  32  A.  1185;  State  ex  rel.  (illl  vs.  Tissot,  34  A.  90;  State  ex 
rel.  New  Orleans  vs.  Judge,  26  A.  750;  State  ex  rel.  D'Meza  vs.  Judge, 
21  A.  128;  State  vs.  Judge,  11  A.  696;  State  vs.  Judge,  8  A.  92. 

4.  MandamtM,     Refusal  to  grant  injunction  and  sequestration 

must  be  remedied  by  appeal,  not  by  mandamus. 

Stale  ex  rel.  Wise  vs.  Taylor,  32  A.  978;  State  ex  rel.  New  Orleans  vs. 
Judge,  32  A.  549;  State  ex  rel.  Padron  vs.  Judge,  31  A.  794;  State  ex 
rel.  Beebe  vs.  Judge,  28  A.  905;  State  ex  rel.  Halplien  vs.  Hudspeth, 
3d  A.  97;  Stute  ex  rel.  Gill  vs.  Tissot,  34  A.  90;  State  ex  rel.  Horscher 
vs.  Judge,  33  A.  268;  State  ex  rel.  R.  B.  Co.  vs.  Judge,  36  A.  395;  State 
ex  reL  Lnminais  vs.  Judge,  34  A.  1114 ;  State  ex  rel.  Logan  vs.  Judge, 
16  A.  185. 

But  where  suspensive  appeal  from  order  refusing  in- 
junction would  be  ineffectual,  mandamus  lies  to  compel 
granting  of  injunction. 

state  ex  rel.  Murray  vs.  Judge,  88  A.  592. 

5.  Certiorari.     Insufficiency  of  evidence  to  justify  judgment 

examined  on  appeal — ^not  on  certiorari, 

Mate  ex  rei.  Kramer  vs.  Judge,  83  A.  219;  State  ex  rel.  WIntz  vs. 
Jadge,  92  A.  tmi  Mate  ex  rel.  Webre  T8.  Skinner,  33  A.  109J. 
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6.  Nullity  of  judgment.    No  action  of  nnllity  lies  where  relief 
attainable  by  appeal. 

Bsterbrook  vs.  Gallier,  27  A.  :-<7;  Blanck  vs.  Speoman.  33  A.  146;  Talia- 
ferro V8.  Steele,  14  A.  456;  Gflmore  vs.  Gllmore,  9  A.  WS. 

7.  And   where  relief  might  have  been  obtained   had  partj 
appealed. 

Swain  y».  Sampson,  6  A.  799;  Norria  vs.  Fristoe,  3  A.  646. 

(C)  Appeals  in  suits  by  laborers, 

Aiti'Sof  1874. 

(D)  A  ppeals  to  Supreme  Court.     Terms  and  appeals  thereto. 

1.  Civil  eases. 

See  Act  69  of  1884  amending  Act  5  of  1880;  Act  46,  B.  S.,  1870. 

2.  In  contested  election  cases. 

Act  129  of  1877,  K.  S.,  p.  197. 

3.  Criminal  cases. 

See  Act        1876,  p.  56;  Act  30  of  1878;  41  A.  ^53;  40  A. 618;  36  A.  865. 

(E  )   Hmies  on  appeal. 

1 .  Issues  involved  only  in  judgment  appealed  from  considered. 

31  A.  4.^6.  521,  741;  33  A.  1404;  35  A.  555;  30  A.  \V&\  14  A.  49;  42  A.  234;  41 
A.  465,  904 ;  42  A.  77,  346;  85  A.  318;  17  A.  126, 714. 

2.  Thus  appeal  from  judgment  on  merits  alone  will  not  bring 
up  attachment  previously  dissolved. 

Givens  vs.  Caudle,  34  A.  3;  4  A.  1026;  Ikerd  vs.  Postlewaite.  34  A.  123& 

3.  Thus,  in  consolidated  suits,  appeal  should  be  from  judg- 
ment in  case  as  consolidated. 

VuHCOCU  vs.  Woodward,  36  A.  555. 

4.  If  case  not  consolidated  before  judgment,  appeal  should  be 
from  the  several  judgments  therein  rendered. 

Succession  of  Cluirteux,  86  A.  1178. 
iF\  Effect  of  appeal  as  to  jurisdiction  of  lower  court: 
Lii^er  court  still  has  power: 

1 .  To  pass  upon  sufficiency  of  bond. 

Baker  vs.  Schultz,  35  A.  524;  Dumas  vs.  Mary,  29  A.  808;  Weiser  T«. 
Blasse,  34  A.  833;  Happenliaiier  vs.  Durlin.  X)  A.  789;  State  ex  rel. 
Gill  vs.  Tissot,  34  A.  93;  State  ex  rol.  Fairex  vs.  Jndge,  33  A  9W: 
State  ex  rel.  Simouds  vs.  Judge,  21  A.  178. 

2.  To  increase  amount  of  bond  fixed  too  low  whether  amount 

enggested  by  appellant  or  not. 

Demarest  vs.  Beirne,  96  A.  761 ;  Holbrook  vs.  HoIbrook,32  A-  U;  G'^' 
son  vs.  Selly,  2  A.  628;  Pink  vs.  Martin,  10  B.  162;  Glover  vs.  Taylor, 
."{8  A.  634 ;  3  R.  78 ;  but  see  Barrow  vs.  Claok,  46  A.  481 ;  1  R.  527. 
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8.  To  rescind  appeal  inadvertently  allowed  where  none  ia 
permitted. 
Fairez'  Case,  88  A.  937;  State  ex  rel.  Oientat  ts.  Judge,  82  A.  816;  82 
A  1168. 

4.  To  pass  upon  safflciency  of  surety. 

Barrow  ts.  Olaok,  4ft  A.  488;  Saooesslon  of  Charmbnry,  84  A.  21;  Vre- 
denberg  ts.  ^ehan,  82  A.  475;  Perilllat  ts. Fernandez,  16  A.  192;  Stan- 
ton TS.  Parker,  2.  R.  661 ;  State  ex  rel.  Oansson  ts.  Judge,  21  A.  44 ; 
Edwards  ts.  Bdwards,  29  A.  697 ;  State  ts.  Judge,  24  A.  828;  Baker  ts. 
Schnlts,  4ft  A.  624;  State  ex  rel.  Beeba  ts.  Judge,  23  A.  81 ;  State  ex  rel. 
Kane  ts.  Judge,  %  A.  279;  Gill  ts.  Judge,  84  A.  91. 

5.  To  grant  appeal  to  other  parties,  such  as  an  appellee  wish- 
ing to  modify  judgment  as  to  co- appellee. 

LeTy  TS.  Collins  et  als.,  82  A.  1008.  "^ 

6.  To  compel  clerk  to  make  transcript;  appellate  court  will 
not  entertain  a  rule  on  clerk  where  issues  of  fact  are  raised. 

state  ex  rel.  Cass  ts.  Clark,  88  A.  422;  Morrison  ts.  Lynoh,  86  A.  611. 

7.  To  hear  branches  of  case  not  affected  by  appeal,  as  where 
it  proceeds  to  hear  merits  pending  suspensive  appeal  from 
judgment  rendered  on  rule  niH  dissolving  preliminary  in- 
junction. 

State  ex  reL  Butchers'  Union,  etc.,  ts.  Judge,  33  A.  436. 

Or  pending  appeal  from  judgement  appointing  a  liquidator 
for  a  partnership. 

State  ex  reL  Wood  ts.  Judge,  27  A.  702 

8.  To  issue  second  order  of  appeal  to  same  appellant  when 
first  was  iUeg^l. 

Jackson  ts.  Miobie,  88  A.  723. 

9.  To  determine  whether  appeal  is  devolutive  or  suspensive. 

state  ex  rel.  Gausson  ts.  Judge,  2l  A.  44;  84  A.  90;  32  A.  814;  Barthet 
ts.  Houston,  87  A.  852. 

10.  To  try  issues  of  fact  arising  after  appeal,  as  question  of 
interest  vel  non  of  third  party  appealing. 

Sneoession  of  King,  21  A.  502.* 

11.  To  issue  sequestration  in  proper  cases. 

MoFarlane  ts.  Blobardson.  l  A.  12;  Williams  V8.  Duer,  14  L.  636. 

'  ^j  Lower  court  has  no  power  : 

1.  To  rescind  appeal  after  bopd  filed  and  all  legal  requisites 
folflUed. 

state  ex  reL  B.  B.  Oo.  ts.  Judge,  39  A.  774 ;  State  ex  rel.  Irwin  ts. 
Jndge,86  A.  192;  State  ex  rel.  Kramer  ts.  Judge,  30  A.  1014;  State  ex 
reL  Bibet  ts.  Judge,  27  A.  684 ;  State  ex.  rel.  Beebe  ts.  Judge,  23 
A.  81 :  State  ex  reL  Stackhouse  ts.  Judge,  21  A.  162.     . 
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2.  To  execute  sentence  on  prisoner  when  proper  appeal 
taken. 

8tttte  ex  rel.  Notal  vs.  Judge,  37  A.  827. 

3.  To  fix  fees  of  curator.        ^ 

State  ex  rel.  Trustees  of  Blind  vs.  Judge,  30  A.  1026.* 

4.  To  issue  :  xecution  when  appeal  is  suspensive,  or  contra, 
when  appeal  is  devolutive. 

Duncan  vs.  Wise,  89  A.  74;  State  ex  rel.  MuUau  ts.  Judge,  25  A  i6f>; 
Smelser  ts.  Bianehard,  15  A.  264 ;  LottHpeich  vs.  Diboll.  28  A.  Tit. 

5.  To  extend  return  day  of  appeal. 

DeBouchel  vs.  Her  Husband,  H4  A  102. 

6.  To  determine  question  of  nullity  vel  non  of  appeal. 

Statfe  ex  rel.  Dubuclet  vs.  Judge.  24  A.  600;  Stat**  ex  rel.  Sllversteln  vs. 
Judge,  25  A.  622 ;  State  ex  rel.  RIbet  vs.  Judge,  27  A.  684. 

(H)  Writ  of  prohiMtion  issues  to  restrain  proceedings  in  lower  court 
after  a  perfected  appeal, 

state  ex  rel.  Graham  vs.  Judge,  24  A.  589;  State  ex  rel.'Dubuclet  vs.  Jadg«, 
24  A.  tiOO. 

(I)  Lower  courts  can  not  annul  or  revise  Judgments  of  Supreme 
Court.  ^ 

state  ex  rel.  H<*ir«  of  Gee  vs.  Drew,  'SH  A.  274;  State  ex  rel.  Bank  vs.  Mayer. 
36  A.  408;  Lovelace  vs.  Taylor,  6  R.  92;  Cox*  Executors  Vs.  Thomas,  U 
L.  866. 

(J)  Party  must  appeal  in  capacity  in  which  judgment  is  rendered 
against  him. 

Thus,  he  can  not  appeal  as  tutor  from  judgment  against  him 
individually. 

Tutorship  of  Heirs  of  Byland,  88  A.  766;  Thibodeaux  vs.  Thibodeanx, 
46  A.  1136. 

(K)  No  change  of  judgment  oa  between  appellees. 

Bowman  vs.  Kaufman,  30  A.  1021;  Leeds  ACk>.  vs.  Jones,  87  A.  427;  Vance 
vs.  Vance,  a2  A.  186;  Payne  vs.  Anderson,  36  A.  977 ;  Suooession  of  Herroa. 
32  A.  835;  18  A.  266;  16  A.  196;  16  A.  iSS;  38  A.  623;  30  A.  m. 

(L)  Necessary  parties  to  appeal : 
All  those  parties  to  the  suit  who  have  interest  in  the  jndgmMit 
should  be  made  parties  to  the  appeal,  thus : 

1.  Oamishee  necessary  party  where  plaintiff  in  execution  ob- 
tains judgment  against  him  and  defendant  appeals. 

(Copley  vs.  Snow,  3  A.  623;  Gibson  vs.  Selby,  8  A.  819;  Reese  ftSllf* 
vs.  Conyers,  16  A.  40. 

2.  Oamishee,  when  plaintiff  appeals  from  judgment  diamiss- 
ing  attachmisnt  begun  by  gantiahment. 

Robinson  vs.  Miller,  14  A.  919;  COBdon  vs.  Samory,  13  A.  WL 
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3.  Ckimishee,  when  judgment  in  favor  of  third  person  claim- 
ing funds  in  garnishee's  hands. 

Kec»e  v».  Ellis,  16  A.  39;  Copley  vs.  Snow,  8  A.  623. 

But  judgment  debtor  not  necessary   party  where  appeal 
is  between  creditor  and  garnishee. 

Elder  tb.  Rogers,  11  A.  606;  Marqueze  vs.  LeUlane,  29  A.  203;  Katz 
A  Bamett  vs.  Sorsby,  34  A.  590. 

4.  Defendant  J  in  appeal  by  third  person. 

State  vs.  Wioklifle,  21  A.  756;  Esconbus  vs.  Calcasieu  Mining  Co.,  88  A. 
4H4. 

5.  Syndic    and    creditors  of   insolvent^   when   opposition    to 
homologation  of  account  of  syndic  dismissed. 

17  A.  302;  Rosenthal  vs.  Credltorr*,  35  A.  618;  12  A.  755;  H  A.  868;  Beer  A 
Co,  vs.  Creditors,  12  A.  774. 

5,   Creditor^  when  appeal  by  syndic  or  other  creditor  from 
judgment  securing  privilege  or  mortgage  on  tableau. 

7  N.  S.  447;  15  L.  362;  Garcia  vs.  Creditors,  3  R.  436. 

7.  Both  defendants^  members  of  commercial  firm. 

Hamwit  vs.  Payne  9l  Co.,  27  A.  400;  Overruling  Lambert  vs.  Vawtor,  6 
R.  131 ;  Saux  vs.  Lefebre,  12  A.  757 ;  Tupery  vs.  Lafltte,  19  A.  296. 

8.  Husband^  where  wife  is  party. 

Lanoue  vs.  Reed,  7  L.  112;  Reese  vs.  Conyers,  16  A.  40. 

^.   AU  parties  to  record  interested  in  maintaining  Judgment, 

Cummings  vs.  Irwin,  14  A.  315;  Armstrong  vs.  Creditors,  8  A.  368;  13  A. 
775:11  A.  409;  10  A.  574 ;  20  A.  83 ;  18  A.  281;  21  A.  209;  16  A.  78;  Hewson 
vs.  Creswell.  10  A.  232;  Ix)bellc  vs.  Lobelle,  5  A.  174;  Swearingen  vs. 
McDaniel,  12  R.  205 ;  Succession  of  Perry,  4  A.  577. 

10.  Intervening  parties  as  well  as  original. 

12  R.  203. 

11.  Third  persons  called  as  warrantors. 

Armant  vs.  Bourgeois,  19  A.  70;  Olivier  etal.  vs.  WlUiums,  12  R.  180; 
9  A.  96,  485;  9  L.  473. 

12.  All  parties  required  below,  e.  g.  all  joint  obligors  though 
only  part  appeal. 

Drew  vs.  Atchison  et  al.,  8  R.  140;  5  A.  174;  Duggan  vs.  DeLizurdi,  5  R 
224. 

But  as  to  heirs. 

8ee  Ellery  vs.  Dameron,  18  A.  109;  Stevenson  vs.  Edwards,  27  A. 
au8;  Burke  vs.  Erwin's  Heirs,  6  L  820;Farrar  vs.  Newport  et 
al.,  17  L.  846. 
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18.  Vendor  of  defendant  sued  by  transferee  of  mstalments 
due  for  price  of  land  when  defendant  pleads  deficiency  in 
quantity  of  land  and  claims  diminution  of  price. 
Moore  vs.  Butliorford,  H  B.  60. 

14.  Vendor  and  vendee  in  revocatory  action  or  simulation. 
Tronnstine  vs.  Ware,  39  A.  939. 

16.  Parties  to  petition. 

Gay  vs.  Marionneaux,  20  A.  858 ;  Ventress  vs.  Brown.  30  A.  1013. 

16.  Creditors  who  have  been  paid,  in  appeal  from  homologa- 
tion of  administrator's  account. 

Saccession  of  Treadwoll,  88  A.  360;  Condon  vs.  Samory,  12  A.  801; 
Broussard  vs.  Bobin,  13  A.  560;  Oummings  vs.  Erwin.  14  A  315. 

17.  Maker    and  endorser    of   note  when  judgment  rendered 
against  both. 

Sittlg  vs.  Little,  21  A.  646. 

18.  All  defendants  condemned  in  9olido. 

Cotton  vs.  JStirling.  10  A  137. 

19.  Plaintiff  and  surety  on  injunction  bond  when  damages  are 
allowed  on  dissolution. 

Pecoul  vs.  Ferret,  20  A.  70;  4  \.  614:  3  A.  818;  12  B.  203;  4  A.  577;  11  A  4«9; 
10  A.  347;  Ave^no  vs.  Johnson,  22  A.  400;  Battalora  vs.  Brath,  S  A 
318;  Bethaneourt  vs.  Stephens,  19  A.  291. 

20.  Creditors  on  tutor's  account  when  appeal  is  from  judg- 
ment homologating. 

Tutorship  of  Smith,  21  A.  183. 

21.  Estate,  when   heirs   appeal   from  judgment  recognizing 
claim  of  creditor. 

Miltenberger  vs.  Estate  of  Piper,  23  A.  267. 

f  M)  Not  necessary  parties  to  appeal : 

Those    who  are  noi   interested  in  maintaining  judgment  ap- 
pealed from  need  not  be  made  parties.     Thus : 

1.  Judgement  debtor  in  appeal  from  judgment  between  cred- 
itor and  garnishee  in  garnishment  under  fl.  fa. 

Elder  vs.  Bogers,  11  A.  606 :  Marqueze  vs.  rieBlano,29  A.  2aH;  EaUft 
Bamett  vs.  Sorsby,  34  A.  690. 

2.  Nominal  party,  as  sheriff  in  injunction  restraining  execu- 
tion. 

Boquille  vs.  FaiUe,  1  A.  204;  Francis  vs.  Soott,  6  A.  668;  Boykliivi. 
O'Hara,  6  A.  115;  Kschert  vs.  Harrison,  »  A.  860;  Hobgood  vi. 
Brc»wn,  2  A.  323. 
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And  where  sheriif  is  mere  stakeholder  of  funds  to  be  dis- 
.    tribnted. 

Bonk  of  America  vs.  Fortier,  27  A.  244;  White  vs.  Bird^ao  A.  MS; 
Gibson  vs.  Selby,  3  A.  819. 

3.  Vendor  against  whom  judgment  has  already  been  ob- 
tained need  not  be  made  party  in  revocatory  action. 

Dnmas  vs.  Lefebre  et  al.,  10  R.  399;  1  L.  5Ci ;  15  L.  470 ;  Potter  vs.  Har- 
mon, 1  R.  525. 

4.  Defendant,  maker  of  note,  who  severed,  and  judgment 
was  rendered  against  him,  and  in  favor  of  co-defendant, 
endorser,  on  appeal  by  plaintiff  from  latter  judgment  alone. 

Gordon  vs.  Dreux  et  al.,  6  R.  399. 

5.  Parties  appellant,  but  subsequently  acquiescing  in  judg- 
ment. 

Vredenberg  vs.  Behan.  32  A.  5B2 ;  Lane  vs.  Clarke,  27  A.  201. 

6.  Strangers  to  the  record. 

Patten  et  als.  vs.  Powell,  16  A.  128;  Fish  vs.  Johnson.  Levine  et  als., 
16  A.  29. 

7.  Surety  on  injunction  bond;  \7hen  injunction  dissolved 
without  damages  he  is  before  court  in  person  of  his 
principal. 

Matta  vs.  Gayle,  10  A.  347;  Tllton  vs.  Vignes.  3H  A.  240;  Richardson 
vs.  Chevally,  26  A.  561 ;  Battalora  vs.  Erath.  25  A.  81m;  Lavedan  vs. 
Trinohard,  85  A.  510;  Lane  vs.  Rosellus,  23  A.  258;  Mitchell  vs.  Lay, 
4  A.  614. 

8.  Wife,  when  husband  sues  as  head  of  community,  or  as 
administering  his  wife's  estate. 

Brannin  vs.  Womble,  82  A.  806. 

9.  Surety  on  attachment  bond. 

Patten,  Lane,  Merrlani  A  Co.  vs.  Powell  A  Brothers,  16  A.  12S;  Oamp- 
bell  vs.  nark,  22  A.  242. 

10.  Garnishees  against  whom  no  judgment  is  asked. 

Barner  vs.  Gordon,  16  A.  324. 

11.  Plaintiff  in  whose  favor  judgment  was  rendered  by  court 
without  jurisdiction  ratione  materiw. 

Dancan  vs.  Holt,  21  A.  235. 

(■V)  Want  of  proper  parties  to  appeal  not  ground  for  dismiaaal  if 

citation  be  asked, 

Snoeestion  of  8mith,  8  A.  57;  Arrastronj?  vs.  Credit^jr?*.  h  A.  367 :  Burton  vs. 
Sheriff,  9  A.  169;  Williams  vs.  Courtney,  9  A.  98;  Huk  man  vs.  Bailey.  9  A. 
4«5. 
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(O)  Want  of  proper  parties  noticed  ex  officio  by  court  at  any  time. 

Tupery  vs.  Latltte  &  Deffarge,  19  A.  298;  Swearinf^en  vs.  McDaniel.  12  R.  285; 
Succession  of  Perry,  4  A.  677;  Robert  vs.  Ride,  11  A.  410;  Siiumons  V4. 
Creditors,  12  A.  755;  12  A.  774.  801;  26  A.  220;  Succession  of  Forstall,  32  A. 
97;  Widow  and  Heirs  of  Baird  vs.  Russ,  ZS  A.  920. 

(P)   Mutuality  of  appealable  interest. 

Where  one  party  has  appealable  interest,  other  party,  ipso 
facto,  is  vested  with  same  right. 

state  ex  rcl.  Leche  vs.  Fowler,  41  A.  S80;  State  (>x  rel.  Xichollsvs. 
Mayor,  41  A.;   Handy  vs.  New  Orleans,  89  A.  107;  Ready  vs.  New 

Orleans,  27  A.  169 ;  State  ex  rel. vs.  Judge,  2a  A.  596;  State  ex 

rel.  Murtagh  vs.  Judge,  23  A.  761. 

(Q)   Amendment  of  judgment. 

No  amendment  as  between  appellees;  but  co-defendant,  as 
appellant,  may  pray  for  amendment. 

Jaffray  *  Co.  vs.  Moss  &  Co  ,  41  A.  548. 

:f^65.  Appeal  From  Final  Judgments — One  may  appeal 
from  al]  final  judgine Ola  rendered  in  causes  jn  which  an^ 
iEE^LJ^  given  bv  law,  whether  such  judgments  have 
been  rendered  after  hearing  the  parties,  or  by  default. 

C.  p.  548. 

* 
(A)  Appeal  from  final  judgments : 
1.  Signing  of  judgment.  > 

Appeal  from  unsigned  judgments  in  country  considered  as 
taken  nunc  pro  tunc, 

Statovs.  MeKeown,  12  A.  51*6;  State  vs.  Balize.  38  A  642;  Green 
vs.  Kreg,  23  A.  705;  Moutou  vs.  Broussard,  25  A.  497;  R.  R.  Co. 
vs.  Hamilton,  15  A  521. 

(a)  But  in  the  city  judgment  must  be  sig^ned  before  appeal. 

North  vs.  Leathers,  17  A.  97;  Sibley,  Guiou  &  Co.  vs.  Femle 
Bros.  &  Co  .  22  A.  IMH;  Thiele  &  Leiler  vs.  Crutcher,  20  A.600; 
John.son  vs.  GInnison,  20  A  511;  Labatt  vs.  Durruty.  20  A.853. 
State  vs.  Bouehon,  20  A.  394;  Bethancourt  vs.  Stephens.  9  A. 
291;  LtH'ds  vs.  La.  Mf^.  Co.,  22  A.  16;  Trost  vs.  Fox  et  aL,22A. 
410;  TletK^'iis  vs.  Succt'ssion  of  Hamper,  23  A  219;  Saccesslonof 
Millaudou,  23  A.  400;  Fraiitz  vs.  Waggaraau,  28  A  26;  Smith  V9. 
R.  K.  Co.,  34  A.  1160;  25  A.  7;  28  A.  904;  30  A.  63;  I  N.  S.  89;  7  U  513; 
9  L.  275:  IH  L.  30;  4  R.  451;  12  A.  756;  4R  47;  8  A.  62;  17  L.4tt; 
Saloy  vs.  Collins,  30  A.  63;  Jacob  vs.  Preston,  81  A.  514. 

(b)  And  court  will  ex  offi^iio  notice  failure  to  eigji. 

Churtier  vs.  Police  Jury,  9  A.  42. 
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(c)  Consent  will  not  core  failnre  to  sign. 

Kxecintorft  of  Bird  vs.  Bird,  28  A.  282. 

(d)  But  where  judgment  really  signed,  though  signature 
not  copied  in  transcript,  error  corrected  on  certiorari. 

Canal  Co.  vs.  City,  44  A.  39ft. 

(e)  Particularly  will  this  be  done  in  the  cases  affecting 
public  corporations  or  institutions. 

44  A.  396;  1  A.  215:  3  A   230;  4  A.  18:»,  3ft2;  7  A.  496. 

(f)  No  appeal  from  judgment  declared  null  by  court  a 
jgua,  because  signed  and  rend^ed  in  vacation. 

Culver  vs.  Levoy,  21  A.  306;  James  &  Co.  vs.  Fellows  A  Co.,  23  A. 
52S;  State  ex  rel.  Dixon,  Tutor,  V!».  Judge,  26  A.  119;  Hernandes 
Ts.  James,  25  A.  488. 

(B)  Appeal  lies  from  final  Judgment : 
There  is  a  final  judgment  where : 

1.  Judgment  dismisses  part  of  petition  and  part  of  prayer. 

state  ex  rel.  Ikerd  vs.  Judge,  35  A.  212. 

2.  Jndg^ent  decrees  liquidation  of  community  and  refuses 
partition  and  passes  on  all  issues. 

state  ex  rel.  Geddes  vs.  Judge,  86  A.  903; 

3.  Judge  suspends  clerk  of  court  from  office. 

state  ex  rel.  Durapan  vs.  Judge,  24  A.  610. 

4.  Garnishee  having  excepted  to  right  of  plaintiff  to  reqiure 
answers  to  interrogatories  and  judgment  overrules  ex- 
ception. 

State  ex  rel.  Tureaud  vs.  Judge,  28  A.  717. 

5.  When  motion  for  new  trial  made  on  rendition  of  verdict 
by  jury  which  was  overruled  and  an  appeal  asked  and 
allowed  and  bond  filed — all  prior  to  date  of  jugdment; 
verdict  is  judgment  of.  court,  and  appeal  cons  dered  as 
taken  nunc  pro  tunc, 

Mouton  vs.  Broussard.  25  A.  497;  Green  vs.  Hulette,  23  A.  704;  «.  R.  Co. 
vs.  Hamilton,  15  A.  521 ;  McGregor  vs.  Barker,  12  A.  289;  12  A.  5%. 

6.  Where  judgment  is  of  non-suit. 

Davis  vs.  Young.  35  A.  740;  Crocker  vs.  Turnstall,  6  R.  :^'>1;  state  ex 
reL  Ikerd  vs.  Judge,  86  A.  213;  2  M.  13f>;  7  M.  520;  a  N.  S.  265;  l»i  L.  5J:\ 

7.  Where  judgment  removes  the  case  from  a  court,  it  is  final 
as  to  that  court;  appeal  lies  from  order  of  remo^  al. 

Kolly  ▼«.  Breedlove,9  M.  492;  Pqoley  vs.  Morehouse,  13  A.  ;iOO;  Pow»'ll 
vs,  KeUar,  1  A.  2ft;  3  M.  O.  S.  185;  Todd  vs.  Andrews,  3  N.  S.  25;  Rosen- 
Held  T8.  Rzpress  Company,  21  A.  233;  Jarreuu  vs.  Clioppin,  ♦>  L.  IM, 
33  A.  480. 
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(a)  Not  8o  in  New  York. 

41N.  y.  149;49N.  Y.  232. 

(b)  Bat  no  appeal  lies  from  decree  of  removal  from  one 
State  court  to  another,  or  court  of  concurrent  jurisdic- 
tion. 

State  ex  rel.  Fontellea  vs.  Judge,  81  A.  47 ;  Todd  ▼«.  Andrews,  S 
N.  8.  26;  Powell  Ys.  Kellar,  1  A.  25;  Pooley  ts.  Morehonse.  11  ▲. 
800;  Bajourin  vs.  Ramelll,86  A.  1216;  Hemsbefm  vs.  Lery.n 
A.  1283. 

(c)  And  no  appeal  lies  from  order  refusing  removal;  ia- 
jury  not  irreparable. 

Ralph  TS.  Olai borne,  2  M.  178;  Higgrins  ts.  McMioken.  6  N.  8.  713; 
Baron  TS.  Kingsland,  6L.878;  New  Orleans  ts.  Shepherd,  9  A- 
241 ;  Chapman  ts.  Judge,  75  A.  326;  Succession  of  BodenheJmer, 
85  A.  1033;  State  ex  rel.  Cqons  ts.  Judge,  28  A.  29. 

8.  Where  judgpnent  denies  provisional  syndic  right  to  render 

his  account  to  the  definitive  syndic  through  the  court.    He 

may  appeal  from  order  dismissing  his  petition  and  account. 

Wood  TS.  Creditors,  35  A.  2.*^;  2  M.  136;  7  M.  520;  3  N.  8.  365;  16  L.  6li; 
Succession  of  Hinckley,  30  A.  1063. 

9.  Where  judgment  homologates  family  meeting  ratifying  a 
compromise. 

Succession  of  Forstall,  32  A.  97. 

Or  homologates  act  of  partition, 
state  TS.  Judge,  12  K.  315. 

(C)  Unappealable  final  judgments: 
No  appeal  from  judgments. 

1.  In  contempt  cases. 

state  ex  rel.  Farmer  ts.  Judge,  31  A.  110. 

2.  In  submission  to  amicable  compounders. 

Hopkins  vd.  La.  Western  B.  B.  Co.,  33  A.  1138;  DaTls  ts,  T>eed».  7  L 
476;  In  re  Wallace,  31  A.  336;  7  A.  I7l;4  A.  148;  13  A.  37. 

^  But  aliter  where  award  goes  beyond  terms  of  the  submis- 

sion. 

10  A.  642;  31  A.  336;  Amet  ts.  Boyor,  36  A.  266;  Dreyfous  TS,  Htrt, 

36  A.  929. 

3.  Nor  from  judgment  which  merely  carries  into  execution  a 
judgment  which  party  has  not  appealed  from. 

state  cix  rel.  Schmidt  ts.  Judge,  27  A.  703;  Bontte  ts.  Bzecuton  of 
Boutte,  30  A.  179,  180. 
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4.  Or  which  Supreme  Oourt  has  rendered. 

state  ex  rel.  Ray  vs.  Judge,  30  A.  183. 

(D)  ExeetUory  process^  appeal : 

Appeal  lies  from  decree  for  executory  process. 

Day  Ts.  Fristoe,  7  M.  239;  Tighlman  ts.  Diaz,  12  M.  691 ;  Gurley  ts.  Oro- 
qaet,  3  N.  8.  498;  MoDonogh  vs.  Fort,  14  L.  3S0;  Harrod  vs.  Yoorhtes, 
161^  254;  BankTS.  McKee,  2  A.  461;  Mathe  vs.  McOrystal,  U  A.  4; 
Riley  vs.  Cbrlstle,  13  L.  256;  Chanibliss  vs.  Atchison,  2  A.  490. 

(Bj  PrenuUurUy  of  appeal — Appeal  premature  : 

1.  Before  final  judgment  is  signed,  when  case  is  one  from  New 
Orleans. 

Smith  vs.  R.  R,  Co.,  34  A.  1160;  see  ante,  U  A.  395. 

Aliter  in  country  parishes.     See  ante, 
Mouton  vs.  BroQSsard,  25  A.  497. 

2.  Before  condition  precedent  fixed  to  a  valid  judgment  is 
accomplished,  as  where  injunction  is  ordered  to  issue  on 
furnishing  bond  hereafter  to  be  fixed,  no  appeal  lies  until 
such  bond  is  filed. 

Jefferson  ft  Lake  Pontchartraln  R.  R.  Co.  vs.  City,  30  A.  213. 

^66.  Appealable  Interlocutory  Judgments — One  may^u  ^'  /^/^* 
likewise  appeal  from  alL  interlocutory  judgments,  when  ^7  ^""<rA. .  /  ♦  /  ^ 
such  judgment  may  cause  him  an  irreparable  injury.  ^      /?   /  2-  ^' 

C.  p.  307.  ^   i^  -^  '/    ' 

(A)  In  what  cases  appeal  lies  where  judgment  is  interlocutory. 
-In  all  cases  where  injury  is  irreparable,  as  in  the  following 
cases: 

1.  Order  dissolving  injunction  on  bond  where  acts  com- 
plained of  amount  to  trespass  or  change  of  possession  of 
immovable  property. 

State  ex  rel.  Sigurvs.  Judge,  33  A.  l.?3;  Torres  vs.  Falgoust,  .33  A.  560; 
I^ke  Pontohartrain  Railroad  Co.  vs.  New  Orleans,  30  A.  970;  38  A. 
aid:  Boedlcker  vs.  Eastetal.,24  A.  164;  Marion  vs.  Johnson,  2a  A. 
613;  White  vs.  Casanave,  14  A.  67;  VlUavaso  vs.  Barthet,  38  A.  417; 
Delacroix  vs.  Villere,  11  A.  39;  Bethancourt  vs.  Stephens.  19  A. 
291;  16  L.  60;  6  A.  115;  16  L.  214;  Brown  vs.  Brown,  30  A.  607;  8tat« 
ex  rel.  Bell  vs.  Jndge,  .36  A.  886;  16  L.  481 ;  2  R.  :^42 ;  12  A.  465 ;  6  L.  435; 
12  L.  137;  12  L.  148;  7  R,  442. 
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2.  Bat  no  appeal  from  order  of  dissolution  where  appre- 
hended injury  compensable  in  maney  and  sofflcient  bond 
given. 

Jure  vs.  C  Ity  of  New  Orlears,  2  A.  321 ;  Stetson  vs.  City  of  New  Or- 
leuns,  12  R  489;  Brott  vs.  KdRar.  KUerman  A  Co.,  28  A.  262;  Cobb  v». 
Parhani.  4  A.  147;  Delacroix  vs.  Vlllere,  11  A.  40;  Anderson  vs.  Smith. 
28  A  049;  State  ex  rel.  Cuinmlnifs  vs.  Jadge,  29  A.3S0;  Live  Stock 
LandinK  Co.  vs.  City,  S2  A.  1192;  State  ex  rel.  SIgur  vs.  Jnd^, 
as  \.  133;  Oa«rood  vs.  Black,  33  A.  493;  State  qx  rel.  Gravois  vs.  Jad4?e, 
33  A.  760;  Live  Stock  Landing  Co.  vs.  Butchers'  Union,  33  A-  930;  Le- 
vlue  V8.  Michel,  34  A.  1181;  Irwin  vs.  Telegraph  Co.,  36  A.  773;  2a 
A    152. 

3.  Judgment  on  rule  against  purchaser  under  order  of  seizure 
an  d  sale  to  show  cause  why  proceeds  should  not  be  paid  to 
plaintiff  in  rule.  \ 

state  ex  rel.  Bagur  vs.  Judge,  24  A.  599. 

4.  Order  perpetuating,  or  refusing  to  grant,  an  injunction,  is 

clear  cases,  where  injury  irreparable. 

Beebe  vs.  Gulnault,  29  A.  795;  Fontelleu  vs.  Gates,  3>  A.  8©:  state  ex 
rel.  DouUut  vs.  Judge,  28  A.  869;  State  ex  rel.  Behan  vs.  Judge,  32  A. 
1276;  Newell  vs.  Morton,  3  It.  103. 

6.  Rescinding  order  of  recusation. 

Church  Wardens  vs.  Perche,  36  A.  160;  Fields  vs.  Gagne,  31  A.S»: 
State  ex  rel.  Fontelleu  vs.  Judge,  31  A.  47;  Jarreau  vs.  Cboppin,  ♦» 
L.  133. 

6.  Order  dismissing  intervention. 

IktTd  vs.  Postlewaite,  36  A.  237;  Schledur  vs.  Martinez,  39  A  849. 

Or  dismissing  suit  of  plaintiff. 

Hunstoek  vs.  Hunstock,  43  A.  375. 

7.  Order  dissolving  injunction  to  restrain  execution  of  judg- 
ment, and  appeal  may  be  suspensive. 

state  ex  rel  .Van  Xorden  vs.  Judge,  26  A.  650;  State  ex  rel.  Winkleinan 
vs.  Judge,  28  A.  902;  State  ex  rel.  Becker  vs.  Judge,  31  A.  850;  Beebe 
vs.  Gulnault,  29  A.  i»95;  19  L.  172;  State  ex  rel.  Stackhouse  vs.  Judge, 
21  A.  153;  State  ex  rel.  WlUianison  vs.  Judge,  30  A.  315;  Trlcoa  vs. 
Lewis,  7  M.  469;  State  ex  rel.  Behan  vs.  Judge,  32  A.  1277 

8.  Judgment  appointing  or  refusing  to  appoint  dative  ex- 
ecutor. 

^uc(M'«*^lon  of  Townsend,  36  A.  536. 

9.  Judgment  appointing  receiver  to  partnerships  at  instance 
of  judgment  creditor  of  one  partner. 

Klotz  vs.  Macready,  35  A.  596;  Simonds  vs.  Judge,  24  A. 424;  M*rtiB 
vs.  lUanchln  et  als.,  16  A.  83;  State  ex  rel.  Wood  vs.  Judge,  271.  TK- 
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10.  Order  dissolving  attachment, 

Ferguson  vs.  Chast  int.  35  A.  339;  Wickman  &  Pendleton  vs.  Nalty,  41 
A.  284;  Watson  vs.  Simpson,  15  A.  711;  Love,  Savage  ft  Co.  vs.  Mc- 
Comas,  14  A.201. 

11.  Order  commanding  delivery  of  slave  in  dispute  to  de- 
■  fendant  on  giving  bond. 

state  ex  rel.  Judge,  12  A.  456. 

Or  commanding  delivery  of  bank  box. 

state  ex  rel.  Baumgarden  vs.  Judge,  ;i>  .\.  745. 

12.  Order  directing  bonding  of  attached  property  in  favor  of 
consignee. 

i*ark  vs.  Porter,  2  E.  343. 

13.  Order  rescinding  former  order  to  bond  injunction. 

Poydras  vs.  Tnsson,  3  L.  443;  State  ex  rel.  DouUut  vs.  Judge,  29  A. 
871 ;  State  ex  rel.  Barthe  vs.  Judge,  28  A.  903. 

14.  Order  dismissing  rule  to  dissolve  injunction  against  ex  - 
ecutory  process,  where  rule  puts  at  issue  rightful  issuance 
of  flat. 

Marero  vs.  Barker,  23  A.  302;  KIley  vs.  Lynd,  3  M.229. 

15.  Order  in  effect  indefinitely  suspending  all  proceedings  in 
the  suit. 

Miller  vs.  Dupuy,  19  A.  166;  Bank  vs.  Block,  44  A.  894. 

16.  Order  commanding  defendant  to  close  hole  made  in  party 
wall  pending  suit. 

Pierce  vs.  City,  16  A.  396. 

17.  Order  dissolving  injunction  foi  insufficiency  of  surety, 
and  mandamus  issues  to  compel  sending  up  of  record. 

State  ex  rel.  Storrs  vs.  Judge,  11  A.  736;  State, ex  rel.  Staekhouse  vs. 
Judge,  21  A.  163. 

18.  Order  denying  injunction  by  discharging  rule  nisi. 
State  ex  rel.  Van  Xorden  vs.  Judge,  26  A.  550. 

Id.  Order  granting  injunction  against  city  using  canal   and 
interfering  with  plaintiff's  design  to  dam  up  said  canal. 
Jefferson  and  Lake  Pontchartniin  R.  R.  Co.  vs.  City,  30  A.  970. 

20.  Order  rescinding  former  order  which  denied  an  injune  - 
tion. 

28  A.  903,  880,  889;  State  ex  rel.  Doullut  vs.  Judge.  29  A.  869. 

21.  Order  dissolving  injunction  on  bond,  where  act  amounts 
to  trespass  and  chilnges  possession  of  immovable  property. 

Torrej*  vs.  Falgoust,  33  A.  560;  Vllhivaso  vh.  Barthe,  3s  A.  417;  22  A. 
512;  Simon  vs.  Walker,  26  A.  603;  24  A.  154;  Mute  ex  rel.  Sigur  vs. 
Judge,  33  A.  133;  23  A.  151 ;  14  A.  57;  11  A.  39. 
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22.  Order  refusing  to  bond  injnnction. 

Lattier  vs.  Abnej,  43  A.  1018;  State  ex  rel.  Barthe  T8.  Judsre.  38  A.  988. 
Or  sequestration. 

state  ex  rel.  Taylor  vs.  Judge,  26  A.  66. 

23.  Order  granting  removal  to  Circuit  Court.  ^ 

Fl8k  vs.  Fisk,  4  N.  S.  676;  Higsrios  vs.  McMickin,  6  N.  S.  713;  Donean 
V8.  Hampton,  12  M.  92;  bank  vs.  Morgan,  4  N.  S.  844;  Fits  ▼«.  Uaj. 
den.  4  N.  S.  653 ;  State  ex  rel.  Ooons  ts.  Judge,  28  A.  2!^ ;  B€»ebe  ▼». 
Armstrong.ll  M. 440 ;  Rosenfleld  vs. Bxpresa  Ck>., 21  A. 238 ;  Stoker  ▼■. 
Leavenworth,  7L.  H90;  Franoiscas  vs.  Surget,  6B.38;  Tax&stall  vs. 
Madison.  80  A.  474;  Goodrich  vs.  Hunton,  29  A.  372. 

24.  Order  discharging  rule  to  show  cause  why  oppositfon  to 
homologation  of  report  of  experts  should  not  be  auBtained 
and  order  for  sale  rescinded. 

state  ex  rel.  Caldwell  vs.  Judge,  26  A.  161. 

25.  Order  perpetuating  rule  on  administrator  to  pay  claim  out 
of  personal  estate. 

State  ex  rel.  Rasberry  vs.  Judge,  26  A.  385. 

26.  Order  on  rule  against  executor  to  stop  sale. 

State  ex  rel.  Fassman  vs.  Judge,  22  A.  200. 

27.  Order  on  rule  against  executors  directing  execution  for 
fixed  sum. 

state  ex  rel.  DeFeriet  vs.  Judge,  24  A.  596. 

28.  Order  of  sale  of  corporate  property  by  persons  not  an- 
thorized  by  law  to  sell. 

state  ex  rel.  Morey  vs.  Judge,  31  A.  824. 

29.  Order  increasing  amount  of  devolutive  appeal  bond. 
IKMiiarest  vs.  Beirne,  36  A.  751. 

30.  Order  refusing  filing  of  supplemental  petition  to  engraft 
revocatory  action  on  main  suit. 

Ins.  Co.  vs.  Green,  .38  A.  349. 

31.  Order  denying  preliminary  injunction. 

State  ex  rel.  Tricou  vs.  Lewis,  7  M.  459;  State  rel.  Wink(>l man  vs.  Jad^e. 
28  A.  902;  Beebe  vs.  Gulnault,  29  A.  795;  State  ex  rel.  Becker  rs. 
Jud^tS  31  A.  850. 

32.  Order  dissolving  on  bond  injunction  by  editor  of  news- 
paper against  his  associates'  interfering  with  his  full  edi- 
torial control. 

I'uckette  vs.  Hicks,  39  A.  90L 

$S.  Order  dissolving  on  bond  injunction  aimed  to  prevent 
emptying  of  nuisance  boats  in  the  river. 

Waterworks  Co.  vs.  Ozer,  36  A.  918. 
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34.  Order  bonding  sequestered  property. 

state  ex  rel.  Street  ts.  Judge,  35  A.  515;  State  ex  rel.  Gay  ys.  Judge,  25 
A.  390;  State  ex  rel.  Taylor  ts.  Judge,  36  A.  65. 

85.  Order  maintaining  quo  warranto j  though  judgment  be  not 
final  as  to  injunction  asked. 

State  ex  rel.  Cain  vs.  Judge,  20  A.  574. 

86.  Order  dismissing  opposition  to  order  of  seizure  and  sale. 
Heft  T8.  Kelly,  17  A.  143. 

87.  Order  dismissing  third  opposition. 

state  ex  reL  Bagur  ts.  Judge,  84  A.  599. 

88.  Order  directing  mandamus  to  issue  to  justice  of  the  peace 
to  examine  accused  parties. 

state  ex  reL  Shelton,  etc.,  16  A.  159. 

89.  Order  compelling  defendant  to  produce  books  in  court  to 
be  examined  by  experts. 

state  ex  reL  Benton  vs.  Judge,  26  A.  57. 

40.  Order  consolidating  suits. 
Riley  vs.  Creditors,  44  A.  370. 

41.  Decree  of  partition  where  co-ownership  is  inyolyed. 
Beynolds  vs.  Reynolds,  43  A.  1118;  Ruthenberg  vs.  Helberg,  43  A.  410. 

Aliter  where  ownership  is  admitted, 
stokes  vs.  Stokes,  6  N.  S.  360. 

42.  Order  of  sale  of  succession  property  rendered  on  ex  parte 
application  of  executor. 

state  ex  rel.  Moore  vs.  Judge,  31  A.  802 ;  State  ex  rel.  Upton  vs.  Judge, 
37  A.  831;  State  vs.  Fassman,  22  A.  200. 

48.  Order  allowing  $250  per  month  alimony  pending  suit  for 
divorce. 

SUte  ex  rel.  Holbrook  vs.  Judge,  34  A.  601. 

(B)  hUerloeutory  judgments  not  appealable,  as  not  causing  irrepar- 
ohle  injury:  ^ 

L  Granting  new  trial. 

Wbeeler  T8.  Maillot,  15  A.  659;  McWiUie  vs.  Perkins,  30  A.  168. 

2.  Granting  continuance. 

Smith  T8.  Henderson,  38  A.  575;  15  1^.521;  Suooession  of  Grace,  29  A. 
604. 

t.  Transferring  suit  to  another  district  court. 

ToddTs.  Andrews,  8  N.  8.35;  Hemsheim  Bros.  vs.  I46V7,  83  A.  1388; 
Powell  TS.  Kellar,  l  A.  35 ;  Pool  vs.  Morehouse,  18  A.  800 ;  State  ex  nt 
FcaUelieu  vs.  Judge,  81  A.  47. 
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Aliter  where  right  of  transfer  denied. 

Jarreau  vs.  Choppin,  6  L.  130;  Fontelleu  vs.  Jud^e  31  A.  47. 

But  see  squarely  contra: 

Koscnfleld  vs.  Adams  Express  Co..  21  A.  233;  City  v;*.  Shepherd, 
*.»  A.  241 ;  2  M.  176;  6  N.  S.  712;  5  L.  378;  2  Woods,  120;  Sutc  ei  reL 
Chapman  vs.  Judge,  15  A.  336. 

4.  Ordering  administrator  to  file  account. 

Siiceesslon  of  Carriere,  34  A.  1056. 

But  aliter  where  he  alleges  he  can  file  no  other  accoant. 
Succession  of  Hinckley,  HO  A.  1084. 

5.  Order  imprisoning  administrator  for  refusing  to  obey 
order  to  account. 

Id. ;  State  ex  rel.  Farmer  vs.  Judge,  31  A.  116. 

(1.  All  orders  in  matters  of  partition  prior  to  final  order  ho- 
mologating. 

Cary  vs.  BSchardson,  35  A.  505;  Marionneau  vs.  Succession  of  Ma- 
rionneau,  28  A.  392;  Gay  vs.  Marionneau,  20  A.  358;  Stewtrtvs. 
rickard,  1  R.  415. 

Aliter  where  order  virtually  stops  all  proceedings  in  the 
partition  suit. 

AlcCollum  vs.  ranker,  1  R.  513;  State  ex  rel.  Ventress  Vb.  Judge. 
30  A.  309. 

7.  Order  submitting  cause  to  referees. 

Junek  vs.  Hezeau,  12  A.  248;  Davis  vs.  Preval,  6  M.  422. 

8.  Ordering  administrator  to  show  cause  why  additional 
security  should  not  be  given  by  him. 

Succession  of  Labauve,  38  A.  287. 

2,  Order  overruling  exception  filed  by  executor  to  opposi- 
tions made  by  heirs  to  his  account. 

state  ex  rel.  Ames  vs.  Judge,  32  A.  300. 

,   to.    Ordering  executor  to  turn  over  to  sheriff  undivided  por- 
tion of  the  heir  in  a  succession  not  yet  liquidated. 

Deblieux  vs.  Hotard,  31  A.  194. 

11.  Order  releasing  on  bond  property  seized  either  under 
fl,  fa.  or  conservatory  writs,  where  from  nature  of  case 
injury  is  reparable. 

state  ex  rel.  Reth  vs.  Judge,  37  A.  846;  Street's  Case,  35  A.  515;  Block 
Bros.  vs.  Barthet,  20  A.  344 ;  State  vs.  Judge,  14  L.  591 ;  2  R.  3». 

But  see  where  appeal  permitted  and  right  enforced  by 
mandamus. 

state  ex  rel.  Gay  ft  Co.  vs.  Judge,  25  A.  299;  al«o  »  A.  29,  22  A.  535. 
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12.  Order  directing  seized  notes  to  be  returned  to  sheriff  and 
restraining  in  meantime  proceedings  on  seizure  and  sale. 

Kennedy  vs.  New  Orleans  Savings  Institution,  32  A.  r233. 

13.  Order  dissolving  injunction  on  bond,  in  contested  election 

case. 

state  ex  rel.  Metaye  vs.  Judge,  36  A.  S28;  State  ex  rel.  Prtug  vs.  Judge, 
35  A.  765. 

14.  Order  refusing  to  dissolve  injunction  on  face  of  papers. 
Woolfolk  vs.   Woolfolk,22  A.  207;  Cottam  A  Co.  vs.  Currie,  42  A.  875; 

Huntington  vs.  Sheriff,  7  A.  206;  Succession  of  Labauve,  3S  A.  356; 
Osborne  v.s.  Clayton,  3  R.  437;  8  A.  437;  14  A.  388. 

15.  Order  overruling  exception  of  no  cause. 

Moore  vs.  Gordon,  14  A.  389. 

16.  Order  granting  injunction,  unless,  from  special  nature  of 

case,  injury  would  be  irreparable. 

Fontelieuvs.  Gates,  36  A.  833;  State  ex  rel.  Doullert  vs.  Judge,  29  A. 
869;  Town  of  Donaldsonville  vs.  Police  Jury  of  Ascen-«iou,  33  A.  248; 
3  R.  437. 

17.  Order  dissolving  injunction  oa  bond  for  amount  of  dam- 
ages claimed. 

Osgood  vs.  Black,  33  A.  493;  Hrott  vs.  Eager,  Ellerinan  &  Co.,  28  A.  262; 
C.  C.  L.  S.  L.  &  Slaughter  House  Co.  vs.  Police  Jury,  32  A.  1192. 

(a)  Or  where  release  bond  exceeds  amount  in  dispute. 

Anderson  vs.  Smith,  28  A.  649. 

(1>)  But  where  facts  show  that  injury  would  be  irrepar- 
able, dissolving  order  on  bond  is  appealable. 

White  &  Trufant  vs.  Cazenave,  14  A.  57;  Delacroix  vs.  Villere,  11 
A.  39;  State  ex  rel.  Bene  vs.  Judge,  23  A.  151. 

fc)   As  where  act  enjoined  changes  possession  of  immov- 
able and  amounts  to  trespass, 
state  ex  rel.  Ligen  vs.  Judjre,  33  A.  133. 

18.  Orders  overruling  exceptions  in  progress  of  cause. 
Blanks  vs.  Ins.  Co.,  36  A.  59d;  Bailey  vs.  Sims,  3  A.  217. 

19.  Order  granting  or  refusing  habeas  corpus. 

Ex  parte  Mitchell,  1  A.  413;  Cook  vs.  Keeper  of  Prisou,  15  A.  347;  State 
ex  rel.  Agusti  vs.  Houston,  80  A.  1175. 

20.  Decree  setting  aside  forfeiture  of  appearance  bond. 

state  vs.  Cole,  39  A.  988. 

21.  Order  refusing  to  enjoin  lessee  from  erecting  electric  bat- 
tery and  machinery  on  leased  premises. 

Winter  vs.  Fraenkel,  39  A.  1068. 
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^2,  Order  refusing  to  issue  an  injunction  on  ex  parte  ehow- 
ing. 

fetftte  ex  rel.  New^ass  vs.  Jiulf^e,  27  A.  672:  see  Staters.  I^wl9,71L457. 

Aliter  on  rule  nin. 

Heynigrervs.  Huffnunff,  29  A.  67;  see  State  ex  rel.  Winkelmsn 
vs.  Judge,  28  A.  902. 

23 »  Order  admitting  reconstructed  record  to  replace  a  mis- 
laid or  destroyed  record. 

Srtite  ex  ri'l.  Broussard  ys.  Judge,  39  A.  225. 

24.  Order  of  a  judge  recusing  himself. 

Fluids  vs.  G^gnc,  33  A.  339;  Jarreau  vs.  Ohoppin,  6  I*.  138;  Bosrd  of 
Church  Wardens  vs.  Perche,  88  A.  161. 

26.  Order  striking  out  of  answer  defendant's  demand  in  re- 
convention. 

Harris  vs.  Stockett,  36  A.  387 ;  State  ex  rel.  Pflug  vs.  Judge,  86  A.  765. 

26.  Order  permitting  opponent  of  account  filed  by  executrix 
to  amend  pleadings. 

VMcnession  of  White,  2  A.  964. 

27.  Order  sustaining  plea  of  res  judicata,  when  such  plea  is 
only  one  of  many  in  the  cause  and  when  other  issues  re- 
main to  be  passed  upon. 

K  liiey  vs.  Sims, 3  A.  218. 

28.  Preliminary  order  maintaining  writ  of  provisional  seizure. 

A u rich  vs.  Wolf  &  Levi,  30  A.  375. 

29.  Order  overruling  motion  to  dissolve  sequestration. 

Wolff  vs.  McEinney,  21  A.  634;  State  vs.  Judge,  3  B.  896;  Wilson  vt. 
rUurchinau.  4  A.  343. 

80.  Order  dissolving  sequestration  on  bond. 

Wiidon  vs.  Churohman,  4  A.  843;  Hart  vb.  Philips,  1  B.  228 ;  L«moiii« 
VB.  Garcia,  4  A.  366. 

Or  dissolving  injunction  against  performance  of  an  act 

which  can  cause  no  irreparable  injury. 

State  ex  rel.  Sterkeu  vs.  Judge,  87  A.  826;  Schmidt  vs.  Foocher, 
37  A.  174. 

31*  Order  overruling  motion  to  dismiss  attachment. 

t'uuell  &  Hopkins  vs.  Hopson,  12  A.  616;  Mesritz  vs.  Marks,  22  A.  Itt. 

82.  Order  permitting  prayer  for  jury  to  be  filed,  oontinaiii|^ 
case^  or  sustaining  challenge  to  array  of  jurors. 

^iftte  ex  rel.  McCarthy  vs.  Manning,  21  A.  468. 
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33.  Order  refusing  a  continnanee. 

Gantret  vs.  Constant,  11 B.  486;  Newman  vs.  Wlldensteln,  42  A.  92ft. 

34.  Order  bonding  in  favor  of  intervenor  property  pro- 
visionally seized. 

Jenninfirs  vs.  MoConnfoo,  26  A.  651. 

35.  Order  discharging  rule  for  contempt. 

Bayly  &  Pond  vs.  Well,  28  A.  264. 

36.  Order  taking  garnishee's  interrogatories  for  confessed. 

8tate  ex  rel.  Scooler  vs.  Cooley,  23  A.  218. 

37.  Order  refusing  permission  to  file  supplemental  petition 
in  ordinary  cases. 

Ins.  Co.  V9.  GePi^ou.  38  A.  349;  Penrioe  vs.  Crothwalte.  11  M.  547;  Glor- 
dani  vs.  Thomas,  13  L.  216. 

38.  Order  accepting  cession  to  creditors. 

Hackett  vs.  Creditors,  43  A.  124. 

(C)  Inierlocuiory  judgments  need  not  be  signed. 

Interlocutory  judgments,  otherwise  appealable;  require  na 
signature. 

state  vs.  Judge,  12  A.  466;  Van  Winokle  vs.  Fleohaoz,  12  L.  150;  Klotz 
vs.  Macready,  86  A.  696. 

(D)  Tests  of  irreparable  nature  of  injury : 

1.  When  not  adequately  compensable  in  damages.  But  whea 
injury  would  be  compensable  in  damages,  injury  is  not  irre- 
parable. 

Levine  vs.  Michell,  34  A.  1181;  Cummings  vs.  Judge,  29  A.  360;  Jure 
vs.  City,  2  A.  321 ;  Crescent  City  Live  Stock  Co.  vs.  Police  Jury,  32  A. 
1192;  State  ex  rel.  Sigur  vs.  Judge,  83  A.  138;  Osgood  vs.  Black,  83  A. 
419a;  CO,  Ix  Co.  vs.  Butchers'  Unfon,83  A.  930;  C.  0.  L.  Co.  vs.  Police 
Jury,  32  A.  1192;  Stetsou  vs.  City,  12  R.  489;  Cobb  vs.  Farham,  4  A. 
147;  Delacroix  vs.  Villere,  11  A.  40;  Anderson  vs.  Smith,  28  A.  649; 
State  ex  reL  Gravois  vs.  Judge,  38  A.  760. 

2.  When  aggrieved  party  would  be  compelled  to  resort  to 

another  action  to  vindicate  rights. 

8tate  vs.  Judge,  12  A.  466;  Hyde  vs.  Jenkins.  6  L.  436;  Morey  vs.  Judge 
31  A.  824;  Qossett  vs.  Cashell,  14  A.  246;  Taylor  vs.  Penrose,  12  L.  187; 
Oomstook  vs.  Paie,  15  L.  481;  Jennings  vs.  McConnloo,  26  A.  662;  2  B. 
843;  State  ex  rel.  B.  B.  Co.  vs.  Judge,  23  A.  61. 

8.  When  final  action  of  court  would  be  irreparable. 

KatE  A  Bamett  vs.  Sorsby,  84  A.  689;  Park  vs.  Porter,  2  B.  844 ;  9  H.  619 ; 
6L.486. 
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4.  When  act  if  carried  oat  would  change  pjsseesion  of  peal 
property. 

Marlon  vs.  Johnson  ft  Randall,  22  A.  512. 

5.  Where  final  judgment  could  not  place  aggrieved  x>arty  in 
position  he  was  before. 

state  ex  rel.  Cole  vs.  Judge,  29  A.  803;  Hyde  vs.  Jenkins,  6  L.  427. 

6.  When  thing  complained  of  is  a  nuisance. 

state  ex  rel.  Doullut  vs.  Judge,  29  A.  873;  Fuselier  vs.  Spaulding,  2 
A.  773. 

(E)  Things  not  amounting  to  irreparable  injury: 
1.  Delay,  increased  labor,  expense,  etc. 

Cole  vs.  Judge,  29  A.  803;  Woolfolk  vs.  Woolfolk,  22  A.  207. 

(F)  Appeal  lies  from  certain  orders  not  possessing  qiialities  of  judg- 
ments, e.  g,: 

1.  Order  of  seizure  and  sale  in  executory  process. 

Mitchell  V8.  Tx)gau,  M  A.  lOM;  Harvard  vs.  Voorhlos,  16  L.  2M;  Riley 
vs.  Christie,  13  A.  256 :  Rousseau  vs.  Bourgeois,  2S  A.  186;  Wlae  vs. 
Taylor,  32  A.  977;  Mathe  vs.  McCrystal,  11  A.  4;  6  A.  446;  2  N.  S.  32; 
Tilghuian  vs.  Dias,  12  M.  6Uft;  Landry  vs.  Victor,  30  A.  1045;  Day  v«. 
Fristoe,  7  M.  239;  Gurley  vs.  Croquet,  3  N.  S.  49N;  McDonough  T». 
Fort,  14  L.  350;  Bank  vs.  McKee,  2  A.  461. 

2.  Refusal  to  grant  order  of  seizure  and  sale ;  and  remedy 

solely  by  appeal,  not  mandamus. 

State  ex  rel.  Beebe  vs.  Judge,  28  A.  905 ;  State  ex  rel.  Padron  vs.  Judge, 
31  A.  794 ;  State  ex  rel.  N.  <).  vs.  Judge,  32  A.  649. 

8.  Order  putting  one  in  possession  of  an  estate  when  there 
has  been  no  judgment  to  that  effect. 
Denegre  &  Villere  vs.  Bay  hi,  35  A.  265. 

(O)  Mandamus  lies  to  compel  granting  of  appeal  in  proper  cases, 

state  ex  rel.  Loeb  vs.  Judge,  18  A.  628;  State  ex  rel.  Van  NordeiiTS. 
Ju^ge  26  A.  560;  State  ex  rel.  DeFeriet  vs.  Judge,  24  A.  696;  State  ex 
rel.  Becker  vs.  Judge,  31  A.  850.    See  "  Mandamus,**  C.  P.  845  et  tey. 

567.  No  Appeal  from  Judgments  Confessed  or  Acqui- 
esced In,  or  After  Legal  Delay — The  party  against  whom 
judgment  has  been  rendered  can  not  appeal: 

I.  Confession  or  Acquiescence — If  such  judgment  have 
been  confessed  by  him,  or  if  he  have  acquiesced  in  the 
same,  by  executing  it  voluntarily; 
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2.  Prescription — If  he  has  suffered  the  time  prescribed 
by  law  for  appealing  to  elapse. 

C.  p.  575.  593,612.  » 

{A)  No  appeal  where : 

1.  Judgment  is  confessed. 

Stewart  vs.  Betzer,  20  A.  137;  Skinner  vs.  Daiueron,  5  R.  447:  Parsons 
vs.  Saarez.  9  L.  415 ;  Landry  vs.  Connely.  4  E.  127 ;  Second  Municipality 
vs.  Coming,  4  A.  407;  Hewitt,  Hqran  ACo.  vs.  Stewart,  II  A.  100;  Suc- 
cession of  Carroll,  32  A.  141;  Succession  of  Agana,  18  A,  59;  Priestly 
&Bien  vs.  Shaughnessy,  10  A.  455. 

2.  Aliter  where  judgment  does  not  conform  to  consent. 

Sprowl  vs.  Stewart,  19  A.  433. 

3.  Where  judgment  acquiesced  in  by  execution   effected  by 


subsequently  appealing  partv.       j^ 


state  vs.  Judge,  4  ^  85.        ^ 

4.  There  is  no  consent  judgment: 

Where  court  renders  judgment  ex  proprio  motu. 

Heirs  of  Burney  vs.  Ludellnjf,  41  A.  627. 

5.  Judgment  maybe  taken  for  part  of  debt  admitted;  and 

appeal  lies  from  judgment  for   balance    if    sufficient    in 

amount. 

Second  Municipality  vs.  Corning,  4  A.  407;  Parsons  vs.  Suarez,  9  L. 
413;  Small  vs.  Zacharie,  4  R.  145;  Skinner  vs.  Dameron,  5  R.  447. 

(B)  No  appeal  lies  where  there  is  acquiescence : 

See  Evens  &  Taylor  vs.  Succession,  29  A.  576;  5  A.  233;  23  A.  38;  43  A. 
69;  28  A.  274;  28  A.  744 ;  27  A.  230;  27  A.  625. 

1.  There  is  no  acquiescence  and  voluntary  execution : 

(a)  Where  payment  is  compulsory. 

Duncan  vs.  Wise,  39  A.  74 ;  Johnson  vs.  Clark  &  Meader,  29  A. 
763;  Priestly  &  O'Bein  vs.  Shaughnessy,  10  A.  455;  Yale  vs. 
Howard,  34  A.  458;  Leggett  vs.  Peet,  I  L.  2J6;  Verges  vs.  Gon- 
zales, 33  A.  412. 

Or  part  payment  made  after  appeal. 

Harris  vs.  Stubenrauch,  18  A.  724. 

(b)  Where  party  merely  fails  to  move  for  new  trial. 

Jackson  vs.  Murdock,  33  A.  727. 

(c)  Where  party  fails  to  apply  for  mandamus  to  grant 
appeal  from  judgment  dismissing  part  of  petition  and 
prayer. 

Ikerd  vs.  Jndge,  35  A.  213. 

Or  where  appeal  from  only  portion  of  judgment  is 
abandoned. 

Dwight  vs.  Brastaear,  12  A.  860. 
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(d)  Where  party  rppoints  appraisers,  attends  and  bids  at 
sale  and  performs  only  conservatory  acts. 

Factors  ^d  Traders'  Ins.  Oo.vs.  New  Harbor  rroteotionCo.,S7  A. 
23H ;  Prentice  vs.  Ohewing,  1  R.  70 ;  Jackt»on  vs.  Michel,  33  A.  TS; 
Alter  T8.  Pickett,  34  A.  573 ;  Yale  vs.  Howard,  24  A.  458 ;  State  ex 
reL  Hoey  vs.  Brown,  29  A.  862;  Johnson  vs.  Clark,  29  A.  762. 

(e)  When  document  offered  to  show  acquiescence  reeervee 
right  of  devolative  appeal. 

Michel  vs.  Sheriff,  23  A.  63. 

(f)  Where  payment  is  made  subject  to  the  decision  of  the 
court. 

Gnevenet  vs.  Perret,  18  A.  868. 

(g)  Where  appellant,  without  consideration,  promised  to 
pay  judgment  if  seized  property  were  released  for 
thirty  days. 

state  ex  rel.  Laorotz  vs.  Judge,  25  A.. 665. 

(h)  Where  finance  clerk  paid  judgment  against  city. 
Serrill  vs.  City.  27  A.  520. 

(i)  Where  party  asserts  denied  right  in  another  capacity 
in  a  new  suit. 

Third  Ward  School  District  vs.  City  School  Board,  23  A.  153; 
Meyer  vs.  Sohurbrnok,  87  A.  878;  Buntin  vs.  Johnson,  27  A.  6». 

(j)  Where  party,  defeated  on  application  for  appoint- 
ment as  administrator,  joins  issue  in  suit  brought  bj 
administrator. 

Succession  of  Lamm,  40  A.  312. 

(k)  Where  party  executes  judgment  under  protest  and 
with  reservation  of  right  of  appeal. 

Colvin  vs.  Woodward,  40  A.  627;  State  ex  rel.  Hoey  vs.  Browa, 
29  A.  862. 

(I)  Where  party,  whose  attachment  was  dissolyed,  does 
not  then  appeal  but  still  prosecutes  the  suit  to  judg- 
ment. 

Wicknian  &  Pendleton  vs.  Nalty,  41  A.  284. 

8*  There  is  acquiescence : 

(a)  Where  appeals  granted  are  abandoned. 

JenkiuH  vs.  Bond,  3  A.  339;  4  L.  41;  1  B.  100;  Collins  vs.  Montieoa, 
9  A.  59;  Ware  vs.  Morris,  42  A  760;  Williams  vs.  LeBlano,lftA. 
691. 

(b)  Where  judgment  is  partially  or  fully  executed. 
David  vs.  Parish  of  Bast  Baton  Booge,  27  A.  230;  Sims  vs.  Lawat, 

22  A.  106;  White  vs.  Bamsey,  14  A.  838;  Peniston  vs.  Somen.  U 
A.  699;  Succession  of  OeBgana,  18  A  69;  4  A.  148. 
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(c)  When  appellant  does  acts  which  import  full  compli- 
ance with  decree. 

Board  of  Gharoh  Wardens  vs.  Bishop,^  40  A.  201;  Stinson  ys. 
O'Neal,  83  A.  947;  Powell  vs.  Hemshelm,  37  A.  681. 

(d)  Where  appellant  from  order  removing  case  to  Fed- 
*    eral  conrt  files  record  in  that  court  and  moves  for  dis- 
solution of  injunction. 

R.  R.  €k>.  vs.  B.  E.  Ck).,  83  A.  1273. 

3.  Acquiescence  of  one  party  does  not  affect  rights  of  others. 

State  ex  rel.  Duffel  vs.  Marks,  30  A.  70;  Vredenburg  vs.  Behan,  82  A. 
564. 

4.  Acquiescence  must  be  clearly  shown;   it  is  never  pre- 
sumed. 

Colvln  vs.  Woodward,  40  A.  627,  and  eases  cited ;  Wickmau  &  Pendle- 
ton vs.  Nalty,  41  A.  284. 

(0)  CcLse  remanded  to  try  question  of  fact  of  acquiescense  : 

1.  When  issue  of  acquiescence  or  execution,  vel  non^  is  raised 

in  Supreme  Court,  case  will  be  remanded  to  hear  evidence. 

Ware  vs.  Morris,  41  A.  647;  Evans  ft  Taylor  vs.  Snocesslonot  Etho- 
ridi^e,  29  A.  576;  Vredenbur^  vs.  Belian,  32  A.  475;  State  ex  rel.  Blaok- 
man  vs.  Judge, <a2  A.  173;  Board  of  Wardens  vs.  Perohe,  Bishop,  39 
A.  223;  Succession  of  Carroll,  32  A.  141;  B.  B.  CJo,  vs.  B.  B.  Co..  33  A. 
1273;  Buntin  vs.  Johnson,  27  A.  625;  State  ex  rel.  Falrex  vs.  Judge, 
33  A.  92^;  James  vs.  Fellowes,  23  A.  37. 

2.  Supreme  Court  absolutely  incompetent  even  by  consent  to 
hear  original  evidence  on  appeal. 

R.  K.  Co.  vs.  B.  B.  Co.,  33  A.  1273;  Campbell  vs.  OrlUion,  3  A.  115;  Tan- 
neret  vs.  Ins.  Co.,  32  A.  665;  but  see  State  ex  rel.  St.  Martin  vs. 
Judge,  28  A.  272. 

568.  Appeal  to  District  from  Parish  Courts — An  ap- 
peal lies  to  the  district  courts  from  all  judgments  rendered 
by  parish  courts  in  all  cases  when  the  amount  in  contesta- 
tion exceeds  one  hundred  dollars  exclusive  of  interest. 

(Inoperative,) 

569.  Appeal  from  Parish  Courts — Such  appeals  must  be 
carried  before  the  district  court,  within  whose  jurisdiction 
the  parish,  where  the  judgment  was  rendered,  is  included; 
or  before  the  Supreme  Court,  when  the  matters  are 
ETQbate^and^the  amount  in  dispute  shall  exceed  live  hun- 
dreidoHa^rs  exclusisipf  interest. 

(Inoperative,) 
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570.  Appeal  to  Supreme  Court— An  appeal  lies  from 
all  judgments  rendered  by  the  dis.trlct  courts  of  the  State 
when  the  matter  in  dispute  shall  exceed  five  hundred 
dollars ;  and  f  rom^  the  jjjstri^_aad^^^ggh.  CQ^'Js,  alike^ 
when  the  con^titutiojiality  PJ  legality  of  any  tax,  toll,  or 
impost  of  any  kind  or  nature  whatsoever,  or  any  fine, 
forfeiture,  or  penalty,  imposed  by  a  municipal  corpora- 
tion, shall  be  in  contestation,  whatever  maybe  the  amount 
thereof. 

Such  appeals  must  be  carried  before  the  Supreme 
Court  of  the  State. 

39  A.  319;  41  A.  326;  C.  P.  874,875. 

Superseded  by  Art.  81  of  Constitution  of  1879. 

Sec  C.  P.  874  et  seq.  for  complete  analysis  of  appellate  juriadlctlon  of 
JSupreiue  Court. 

P  .  3^/6  ^57 1  •  Who  May  Appeal — Third  Persons — The  right  of 
' 'appeal  is  given,  not  only  to  those  who  were  parties  to  the 
cause  in  which  a  judgment  has  been  rendered  against 
them,  but  also  to  third  persons  not  parties  to  such  suit, 
when  such  third  persons  allege  that  they  have  been 
aggrieved  by  the  judgment. 

(A)   Who  may  appeal.     Appealable  interest: 

1.  Executor  may  appeal  from  judgment  recognizing  heirs  and 

ordering  them  to  be  put  in  posse >sion. 

Succession  of  Charmbury,  34  A.  25;  Succession  of  McKenna,  28  A. 
yiJ'J;  Succession  of  liuumgarden,  33  A.  127. 

2.  Executor  may  appeal  officially  as  executor  from  judgment 
against  him  and  in  favor  of  succession. 

.^uc'CLSsion  of  Auics,  3i  A.  1H20;  Succession  of  Baumgarden,  33  A-  127. 

3.  But  administrator   must   always  appeal  in  his  individual 

capacity  in  such  cases. 

Succ«'ssion  of  Mausberg,  37  A.  126;  J.  U.  &  H.  M.  Payne  &  Co.  vs.  De- 
joun,32  A.HS9;  State  ex  rel.  Rasberry  vs.  Judge,  *i6A.385;  11  A.  177; 
12  A.  77-1;  ly  L.  27b;  5  R.  HO. 

4.  Administrator  must  concur  in  appeal  by  one  of  the  heirs 
from  judgment  against  succession. 

Boallvs.  Succession  of  Elder,  34  A.  1099;  West  vs.  Davitf,  34  A.  558; 
Audot  vs.  Gilly,  12  R,  325;  Prcjcau  vs  Robin,  14  A,  7i>«. 
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5.  Widow  and  heirs  may  intervene  and  appeal  from  judgment 
affecting  title  or  possession  of  real  estate  belonging  to  suc- 
cession, even  when  executors  have  appealed. 

t.outte  T9.  Executors  of  Boutte,  30  A.  177. 

6.  Governor  may  appeal  for  State;  so  also  may  Attorney 
General,  even  when  District  Attorney  refuses  to  appeal. 

btate  ex  rel.  Miller  vs.  Reid,45  A.  162;  State  ex  rel.  Straus  vs.Dubuolet, 
25  A.  163. 

And  state  Tax  Collector  in  tax  suits. 

Smith  vs.  City,  43  A.  726. 

7.  Creditor  may  appeal  from  judgment  against  debtor. 

Payne  vs.  Ferguson,  23  A.  582;  Heirs  of  Woolfolk  vs.  Woolfolk,  20  A.  518. 

8.  Garnishee  may  appeal  from  judgment  condemning  him. 

Hulpin  vs.  Barringer,  26  A.  170;  State  ex  rel.  Tureaud  vs.  Judge,  23  A. 
71b ;  13  L.  570 ;  14  L.  511 ;  18  L.  405. 

Aliter  when  not  condemned  to  pay. 

Rochereau  vs.  (inidry,  24  A.  294. 

9.  City  may  appeal  from  judgment  against  Treasurer. 

State  ex  rel.  Mount  and  City  of  New  Orleans  vs.  Judge,  22  A.  119. 

10.  Curator  ad  hoc  may  appeal  on  behalf  of  one  whom  he 
represents. 

I,atigley  &  Einkead  vs.  Burrows,  15  A.  392. 

(B)  Who  may  not  appeal  and  when : 

1.  Syndic  in  contest  between  creditors,  where  he  has  no  interest. 

FergUHon  vs.  Creditors,  19  L.  278;  Kohn,  Syndic,  vs.  Wagner,  1  R.  275; 
Pandelly  vs.  Creditors,  1  A.  22;  Beer  &  Co.  vs.  Creditors,  12  A  774. 

2.  Clerk  of  court  ordered  to  sheriff  all  processes  of  his  court 
requiring  service. 

btate  ex  rel.  Burton  vs  Jackson,  28  A.  30. 

8.  Mortgage  creditor  from  executory  process  of  subsequent 
mortgage  creditor. 

Soiupayane  vs.  Succession  of  Hyains,  23  A.  273. 

(C)  Appeal  by  third  person: 

1.  Even  perflon  not  party  to  record  may  appeal  by  alleging 
pecuniary  grievance  and  establishing  same  by  affidavit  in 
lower  court  or  on  appeal. 

Mutual  Ins.  Co.  vs.  Costa,  32  A.  8;  Bonnet  vs.  Judge  ad  hoc,  25  A.  397; 
Succession  of  Henderson,  2  B.  391;  44  A.  570;  Byerly  vs.  Judge,  23  A. 
7Gftt;  State  ex  rel.  Belden  vs.  ATarkey  et  al.  21  A.  743;  Fazende  vs. 
Flood,  24  A.  426;  State  ex  rel.  Pecot  vs.  Judge.  27  A.  184  ;  2s  A.  824;  27 
A.  319;  17  A.  320;  34  A.  216;  3B.  113;  Keys.  Malby  A  Co.  vs.  Riley,  12  A. 
19:  Malone  vs.  Hasband,  10  A.  84;  6  H.  156;  Pillot  vs.  Bari»iem,  7  A. 
666;  J2  B.b82;  31  A.  823;  24  A.  4««;  22  A.  176;  21  A.  52;  24  A.  16;  30  A.  bOl ; 
43  A.  liMl ,  38  A.  196;  23  A.  5yi ;  25  A.  627. 
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2.  Third  person  intervening  creditor  can  not  appeal  after  de- 
fendant has  failed  to  prosecute  appeal  within  legal  delay. 
I^nUry  vs.  Landry,  21  A.  143. 

8.  Third  person  appealing  most  cite  plaintiff  and  defenduit. 
Bsooubas  et  al.  vs.  Calcasieu  Sulphur  Mining  Co.,  33  A.  484;  SUM  rt. 
Wiokliffe,  21  A.  705. 

4.  Appeal  denied  to  third  person  when  his  claim  requires 
proof,  or  when  new  evidence  will  be  required  to  show  thAt 
judgment  appealed  from  is  erroneous, 
state  vs.  Jodge,  IS  A.  199. 

(D)  Authorization  of  wife  to  appeal :  Authorization  sufficient^f  ap- 
pears: 

1.  By  joining  of  husband  in  petition  or  motion  of  appeaL 

Boutte  vs.  Executors  of  Boutte,  30  A.  180 ;  but  see  Socoession  of  Pome- 
roy,  21  A.  576;  Laoour  vs.  Delamarret2  A.  140;  Bray  vs,  Bynum,2  AKS. 

2.  By  authorization  to  prosecute  or  defend  suit  in  lower  court. 

Bell  vs.  Sllbemagel.  23  A.  669. 

572.  Appeal  by  Tutors,  Curators,  etc. — Tutors,  cura- 
tors, and  other  persons  charged/with  the  administration  of 
another's  estate,  may  appeal  for  the  benefit  of  the  persons 
whose  property  they  administer,  if  they  deem  an  appeal 
necessary. 

See  O.  p.  893, 675. 

573.  Appeal  by  Petition  or  Motion — Whoever  intends 
to  appeal,  may  do  so  either  by  petition,  or  by  motion  in 
open  court  at  the  same  term  at  which  the  judgment  was 
rendered,  upon  offering  to  give  such  surety  as  the  court 
may  direct,  as  hereafter  provided. 

0.  p.  693;  R.S.  29,666. 

(A)  Modes  of  appealing  : 

1.  By  motion —cita^^ion — when: 

(a)  No  citation  necessary  when  motion  made  at  nme 
term  at  which  judgment  rendered,  though  citation 
prayed  for  and  ordered. 

Bank  vs.  Legendre,  85A.  792;  Boyd  vs.  Labranche,  S6  A.  10; 
State  ex  rel.  Blackraan  vs.  Strong,  82  A.  173;  Jacob  vs.  Prefton, 
31  A.  614;  Sauer  vs.  Oil  Co.,  48  A.  699;  Blessey  et  al.  vs.  Ketnif, 
24  A.  2»9;  Fisk  vs.  Moss«  21  A.  829. 
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(h)  Citation  is  necessary  when  petition  filed  at  subsequent 
term,  or  after  adjournment,  and  where  not  prayed  for 
appeal  is  dismissed. 

Walker  vs.  Martolo,  16  L.  50;  Boiling  vs.  Anderson,  10  A.  660; 
Pratt  vs.  Erwin,6  A.  115 ;  St.  Roraes  vs.  Sterling,  21  A.  279 ;  Potler 
vs.  Thfbodauz,  21  A.  618;  Hardy  vs.  Stevenson,  27  A.  96;  Four- 
net  vs.  Van  WIckle,  38  A.  1108;  Wheeler  A  Plerson  vs.  Peter- 
kin,  38  A.  663;  Trounstlne  &  Co.  vs.  Ware  &  Munn,  39  A.  939;  42 
A.  716. 

(e)  Motion  presumed  to  have  been  taken  in  open  court. 
Washbnm  vs.  Frank,  31  A.  427;  Galdry  vs.  Lyons,  29  A.  4. 

2.  Who  may  appeal  by  motion : 

Even  third  persons  may  so  appeal, 
state  ex  rel.  City  vs.  Judge,  21  A.  733. 

3.  Appeal  by  motion  in  vacation : 

Appeal  by  motion  in  vacation  in  cases  of  mandamus,  etc. 
See  21  A.  783. 

4.  From  what  judgments : 

Appeal  from  decree  rendered  in  chambers,  by  motion  in 
open  court,  in  presence  of  counsel,  is  valid. 
Brown  vs.  Brown,  80  A.  509. 

5.  Citation  essential — when : 

Before  justices  of  the  peace,  citation  of  appeal  is  essen- 
tial unless  appeal  taken  in  presence  of  other  party. 
Mayor  vs.  Galllard,  17  A.  120;  Delery  vs.  Tavinet,  15  L.  214. 

(B)  BypeHtion: 

L  Appellee  must  be  cited. 

Esconbas  vs.  Mining  Co.,  33  A.  484 ;  Statp  vs   WIckllffe,  21  A.  7a5. 

2.  Appeal  must  be  by  citation  and  petition  when  taken  at 
different  term  from  that  at  which  judgment  was  rendered. 

Hardy  vs.  Stevenson,  27  A.  96. 

3.  Parties  appellee  need  not  be  mentioned  by  name  in  petition 
of  appeal  when  proceedings  are  referred  to  and  judgment 
shows  on  its  face  who  were  parties. 

Vredenburg  vs.  Betaan,  32  A.  561 ;  Succession  of  Townsend,  36  A.  448. 

4.  It  is  sufficient  to  ask  that  appellee,  or  parties  in  interest, 
be  cited. 

Mnrpby  vs.  Faotorrand  Traders'  Ins.  Co.,  33  A.  455;  Walker  vs.  Simon, 
Jr.,  21  A.  669;  Nelson  vs.  Beard  vt  al.,  16  A.  303;  Jones  vs.  Caperton, 
14  A.  799;  Lewis  VB.  Hennen,  13  A.  259;  Barton  vs.  CavanauKii,  12  A. 
382;  Broussard  vs.  Broussard,  2  A.  769;  Comstock  vs.  Smith,  17  L.  516; 
Ulman  A  Co.  vs.  Brfggs,  Payne  A  Co.,  32  A.  655;  Borde  vs.  Erskine,  29 
A.  822;  Hearing  vs.  M.  C.  Ins.  Co., 29  A.  832;  Wood  vs.  Creditors,  35  A» 
2M;  20  A.  87;  Sears  vs.  Wilson,  4  A.  525;  Ludeling  vs.  Frellsen,  4  A. 
634;  Wbittemore  vs.  Watts,  7  R.  10;  6  M.  1. 
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5.  It  need  not  contain  specific  prayer  for  citation. 

Wood  &  Roune  vs.  Wood,  Zl  A.  801;  Ludeling  vs.  Frellsen,  4  A  Ol;  Bar- 
ton vs.  Cttvaimugh,  12  A.  3i}2 ;  Broussard  vs.  Kroussard,  2  A.  769 

But  if  no  citation  is  risked  and  none  issued,  appeal  will  be 

dismissed. 

See  Succession  of  Town*<end,  36  A.  447;  Fournet  vs.  Van  Wickle, 
33  A.  1109,  and  cases  cited. 

(C)  Appeals  in  divorce  cases : 

Appeal  is  suspensive  and  must  be  taken  in  thirty  days;  no 
•  devolutive  appeal  allowed  thereafter. 

Acts  1871,  p.  151 ;  Holbrook  vs.  Bronson,  25  A.  51. 

(D)  Appeal  by  petition :  Citation : 

When  appeal  is  by  petition,  citation  essential  unless  waived; 

and  so  also  when  appeal  is  by  motion  at  subsequent  cerm 

or  in  chambers. 

state  ex  rel.  Blackmau  vs.  Strong,  32  A.  173;  Wheeler  APicr^nss 
Peterkin,  .88  A. 663;  Walker  vs.  Martolo,  16 L.  50;  Boiling  vs.  Ander- 
son, 10  A.  650;  Pratt  vs.  Brwin,  5  A.  116;  St.  Bomes  vs.  Sterling,  21  A. 
277;  Potitr  vs.  Thibodaiix,  21  A.  618;  Hardy  vs.  Stevenson,  27. \.  95; 
Fournet  vs.  Van  Wickle,  83  A.  1108 ;  Bank  vs.  L»-gendre,  .15  A.  Tb' ;  ttoyd 
vs.  Labranche,  35  A.  285;  Schmidt  vs.  Drouet  A  Rabasse,  43  A.  71^ 

(E)  Citation  in  proper  capacity : 

1.  Appellee  need  not  be  cited  as  "liquidator,"  record  other- 
wise showing  that  he  is  liquidator. 
Klotz  vs.  Macready,  35  A.  5%. 

574.  Order  of  Appeal — Bond  and  Return  Day— The 
judge,  in  granting  the  appeal  so  demanded,  shall  state,  ai 
the  foot  of  the  petitioiijQlj.£peal^  the  amount  of  the  suret}' 
to  be  given  by  the  appellant,  and  the  day  on  which  the 
appeal  shall  be  returned;  and  when  the  appeal  has  been 
granted  uponjiiption  in  open  court,  the  judge  shall  fix  the 
amount  of  security,  and  cause  the  same,  with  the  order 
granting  the  appeal,  to  be  entered  upon  the  minutes  of  the 
court;  and,  in  such  case,  no  citation  of  appeal,  or  other 
notice  to  appellee,  shall  be  necessary. 

C.  p.  57H:  R.  S.  29,  566;  R.  S.  30,  87,  40,  41,  4a,  60,  567,  570,  1921,  2157,  .TTSS. 
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(A,)   Order  of  appeal : 

1.  Essential. 

Reed  vs.  Creditors.  37  A.  907;  Sthele  v».  Min<»pauj?h,  83  A.  196;  Weiser 
V9.  Blise,  U  A.  833;  Ikerd  V8.  Postlew.ilte,  H  A  1236;  Phillips  vs. 
Creditors.  35  A.  935;  Morris  vs.  Warren,  tl  A.  458;  20  A.  193;  22  A. 
353,  458;  21  A.  649;  22  A.  373;  23  A.  543;  24  A.  276;  27  A.  97;  84  A.  833; 
Cane  vs.  Pollock,  5  A.  666;  Spencer  vs.  MoDonogh,  11  A.  420. 

2.  Bat  failure  of  jads^e  to  sign  order  for  suspensive  appeal 
within  ten  days  is  not  ground  for  dismissal  where  appellant 
ftled  petition  and  bond  in  ample  time. 

Austin  vs.  Scovill,  34  A.  486;  Succession  of  Parker,  18  A.  645;  Dunn  vs. 
Chaffe,  10  A.  493. 

(a)  Entry  on  minutes  that  motion  for  appeal  was  filed 
not  sufficient. 

Philips  vs.  Creditors,  35  A.  936;  Norrls  vs.  Warren,  22  A.  458; 
Moore  vs.  Simms,  21  A.  649. 

(by  But  entry  on  minutes  that  appeal  was  granted  is 
sufficient. 

Therlot  vs.  Michel,  28  A.  107. 

(c)  And  this  entry  may  be  made  nunc  pro  ttr.ir. 

Dykes  vs.  Coekrell,  6  A.  707. 

(d)  Want  of  order  of  appeal  not  supplied  by  consent. 
Gibson  vs.  Selby,  2  A..  628;  Batchelor  V8.  Creditors,  20  A.  193; 

Dupre  vs.  Moutou,  23  A.  543. 

(e)  Nor  by  judge's  affidavit. 

Moore  vs.  Simms,  21  A.  649. 

{BJ    Character  of  appeal: 

1.  Bond  determines  primarily  quality  of  appeal  as  suspensive 
or  devolutive.  Thus  where  bond  insufficient  for  suspensive 
appeal,  while  prayer  and  order  are  for  suspensive  appeal 
only,  appeal  maintained  as  devolutive. 

Succession  of  Payne.  26  A.  202;  Poydras  vs.  Patin,  5  L.  129;  Tipton  vs. 
Crow.  3  R.  63;  Hewes  vs.  Baxter  46.  A  1060;  Glover  vs.  Taylor,  38  A. 
634 ;  Brode  vs.  Ins.  Co.,  8  R.  42;  Jones  vs.  Frellson,9  R.  186;  Chaffe  vs. 
Carroll,  34  A.  122;  Balph  v.s.  Ho^^jrutt,  2  A.  462;  Bowie  vs.  Davis,  33  A. 
347;  Lewis  vs.  Splane,  2  A.  754  ;  Mortee  vs.  Kd wards,  20  A.  236;  Lude- 
ling  vs.  Frellson,  4  A.  534;  Sueces^ion  of  Aniiut,  20  A.  340;  Gibson 
vs.  Selby,  2  A.  630;  Edgerly  v.s.  Smith,  27  A.  97;  15  A.  592;  Succession 
of  Keller,  39  A.  581 ;  Bank  vs.  Fortier,  27  A.  244;  overruling  Reed  vm. 
Cretlitora,  37  A.  907,  holding  that  character  of  appeal  determined 
by  order, and  appeal  und«*r  above  clrcuniMtances  would  not  be  dev- 
olutive unless  order  was  in  alternative,  citing  Poole  vs.  Chaffe 
A  Sons,  36  A.  589;  Phillips  vs.  Creditors,  35  A.  935;  Weiser  vs.  Bla-e, 
a4  A.  853;  Bank  vs.  Barrow,  24  A.  276 ;  Dupre  v^.  Mouton,  23  A.  513. 
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2.  Order  may  be  in  altematiye,  for  sospenBive  or  deyolntiTe 
appeal. 

29  A.  889;  Funke  V8.  McVay,  21  A.  192. 

8.  Or  merely  for  an  appeal,  character  of  which  to  be  de- 
termined by  bond. 

State  ex  rel.  Eustis  ys.  Judge,  27  A.  686. 

4.  Application  for  suspensive  includes  application  for  devolu- 
tive appeal. 

Succession  of  Payne,  25  A.  202. 

5.  Where  bond  g^ven  for  appeal  without  order,  or  order  given 
in  appeal  without  bond,  appeal  lost. 

Bank  vs.  Barrow,  24  A.  276. 

6.  Order  of  appeal  must  appear  of  record ;  not  supplied  by 
affidavit  that  one  was  granted,  and  when  clerk  (»mitB  to 
enter  on  minutes,  it  may  be  entered  nunc  pro  tunc. 

Moore  vs.  Slmm8,21  A.  647;  Edgerly  vs.  Smith, 27  A.  97 ;  Dykes  vs.  Cock 
rell,  6  A.  707. 

(C)  Order  of  appeal  rescinded: 

1.  When  improvidently  gfiven. 

state  ex  rel.  Cientat  vs.  Judge,  82  A.  816;  Sthele  vs.  AIIllj»pau»rii,  3B  A. 
194;  Mrs.  Jackson  vs.  Michie  ft  Murdock,  82  A.  723;  Kates  tb. 
Weathersby,  2  A.  484;  10  A.  488. 

2.  But  order  must  be  rescinded  at  some  time  before  per- 
fection of  appeal  divests  lower  court  of  jurisdiction. 

state  ex  rel  Gill  vs.  TIssot,  34  A.  91 ;  State  ex  rel.  John!ton  vs.  Judge. 
21  A.  114;  PerilUat  vs.  Fernandez,  16  A.  191;  Foumet  vs.  Van  Wickle, 
33  A.  1108 ;  State  ex  rel.  R.  H.  Co.vs.  Judge,  89  A.  774 ;  State  ex  rel.  Roiuin 
vs.  Judge,  22  A.  591 ;  State  ex  rel.  Irwin  vs.  Judge,  «6  A.  192;  State  ex 
rel.  R.  R.  Co.  vs.  Judge,  27  A.  700. 

8.  Amendment  of  order  of  appeal : 

No  correction  of  minutes  in  chambers  made  without 
notice  to  opposing  parties. 

Pioard  A  Weil  vs.  Prival,  3*  A.  371;  State  vs.  Folke,  2  A.  T<4; 
State  vs.  Revells,  31  A.  887. 

(D)  What  judge  may  grant  order  of  appeal : 

1.  Judge  ad  hoc. 

Succession  of  Edwards,  34  A.  219;  Nugent  vs.  Stark,  31  A.  680. 

2.  Judge  of  concurrent  jurisdiction  in  absence  of  judge  ren- 
dering judgment. 

Austin  vs.  fecovill,  34  A.  4»G;  Widow  St.  Romes  vs.  Cotton  Press Co.,a 
A.  224. 
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3.  Unrectised  judge  though  party  to  record. 

Gibson  vs.  Selby,  i  A.  628. 

Unambiguous  terms  of  order  control  subsequent  state- 
ments of  judge. 

State  ex  rel.  R.  R.  Co.  vs.  Judge,  39  A.  774;  Bourg  vs.  Gerdiug,  33 
A.  1369;  State  ex  rel.  R.  R.  Co.  vs.  Judge,  34  A.  1118. 

4.  Orders  in  alternative : 

Order  may  allow  either  devolutive  or  suspensive  appeal . 
,  Trounstine  &  Co.  vs.  Ware,  39  A.  941;  Jenkina  vs.  Howard,  21  A. 
607. 

CEJ   B<md,  J 

1.  Judge  fixes  amount  of  bond,  when  not  fixed  by  law,  and 
states  return  day  of  appeal. 

Succession  of  Hardenty,  29  A.  289;  State  vs.  Judge,  16  A.  871;  20  A.  108; 
21  A.  43;  State  ex  rel.  Jorda  vs.  Judge,  29  A.  776;  Eeenan  vs.  White- 
head, 15  A.  333. 

2.  But  bond  for  suspensive  appeal  from  juds^ment  for  specific 
sum  is  regulated  by  law. 

Racbal  vs.  Bachal,  11  A.  686;  State  ex  rel.  Adams  vs.  Judge,  21  A.  64 ; 
Surget  vs.  Stanton,  10  A.  318;  Duperon  vs.  Van  Wlokle,  1  R.  324. 

3.  Bond  insufficient  for  suspensive  may  sustain  appeal  as  dev- 
olutive. 

Keenan  vs.  Whitehead,  15  A.  333 ;  2  A.  462 ;  4  A.  S34 ;  6  A.  360 ;  12  A.  175 ;  10 
A.  110;  5  R.  63;  9  R.  167;6  A.  562;2  L.  87;5  L.  129. 

(FJ   Return  day  of  appeal: 

1.  Must  be  fixed  by  judge. 

(a)  When  fixed  by  judge,  without  suggestion  of  appellant, 
appeal  not  dismissed  if  return  day  erroneous. 

Elder  vs.  City,  31  A.  600 ;  Dellwood's  Case,  33  A.  1229. 

(b)  When  suggested  by  counsel,  appeal  dismissed  if  return 
day  erroneous. 

state  ex  rel.  Leche  vs.  Fowler,  42  A.  161 ;  40  A.  618;  38  A.  542;  35  A- 
980;  82  A.  692;  27  A.  540;  36  A.  866. 

2.  Bxtenaion  of  return  day. 

Lower  court  has  no  power  to  extend. 
Lacroix  vs.  Camors,  34  A.  646. 

3.  Return  day  in  intrusion  into  office  cases. 

Appeals  in  cases  under  intrusion  into  office  act  are  return- 
able in  ten  days. 

Act  46  of  1870,  {  7 ;  State  ex  reL  Attorney  General  vs.  Wharton.  26 
A.  7;  State  ex  rel.  Leche  vs.  Fowler,  42  A.  145;  State  ex  rol. 
Slack  vs.  Hall,  26  A.  58. 
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i^7S.  Suspensive  Appeal — Delay  Bond — Surety— If  the 
appeal  has  been  taken  ^ithin  ten  jlay^  not  including 
Sundays,  after  the  judgment  has  been  notified  to  the  party 
cast  in  the  suit,  when  such  notice  is  required  by  law  to 
bfe 'given,  it  shall  stay  execution  and  all  further  proceed- 
ings, until  definitive  judgment  be  rendered  on  the  appeal; 
provided,  the  appellant  gives  his  obligation,  with  good  and 
solvent  security,  residing  within  the  jurisdiction  of  the 
court,  in  favor  of  the  clerk  of  the  court  rendering  the  judg- 
y^  A  ment,  for  a  sum  exceedingjby  one-hiaJi  Jhe^  ajuount^r 
which  the  judgment  was  given,  if  the  same  be  for  a  spe- 
cific sum,  as  security  for  the  payment  of  the  amount  of 
such  judgment,  in  case  the  same  is  affirmed  by  the  court 
to  which  the  appeal  is  taken.  Appeal  bonds,  in  all  cases 
ot  appeal,  shall  be  made  payable  to  the  clerk  of  the  court 
which  rendered  the  judgment  appeaTeSTrom,  and  any  ap- 
pellee interested  in  the  appeal  shall  have  recourse  on  such 
appeal  bonds  against  the  appellant  and  the  securities  on 
the  appeal  bond,  for  any  liability  that  may  accrue  in  favor 
of  the  appellee  on  account  of  such  appeal. 
"^7^^  Whenever  an  answer  has  been  filed  in  a  siiit  in  which 

*^/ ^  '  "^  the  defendant  has  had  personal  service  made  upon  him  to 
appear  and  file  his  answer,  or  when  a  judgment  has  been 
rendered  in  a  case  after  answer  filed  by  the  deiendant,  or 
by  his  counsel,  the  party  cast  in  the  suit  shall  be  consid- 
ered duly  notified  of  the  judgment,  by  the  fact  of  its  be- 
ing signed  by  the  judge;  provided,  that  in  the  country 
parishes  no  execution  shall  issue  in  cases  where  an  appeal 
lies,  until  ten  days  after  the  adjournment  of  the  court,  by 
'  which  the  judgment  was  rendered,  within  which  delay  a 
party  may  take  a  suspensjye  appeal  on  filing  petition  and 
appeal  bond,  as  now  provided  by  law. 
^  In  the  Second  Judicial  District  Court  for  the  parish  of 
Jefferson,  no  execution  shall  issue  in  cases  where  an  ap- 
peal lies,  until  ten  days,  not  including  Sundays,  after  the 
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judgment  has  been  notified  to  the  party  cast  in  the  suit,  or 

until  ten  days,  not  including  Sundays,  after  the  signing  of 

the  judi^ment,  where   no  other  notice  is  necessary,  within 

which  delay  a  party  may  take  a  suspensive  appeal,  on  fil-  jU  f  i  t^ 

ing  petition  and  appeal  bond,  as  provided  by  law.    /jci^^^  v 

C.  p.  264,  573,  593, 596,  624 ;  araondofl  by  Act  24  of  1876,  p.  49.  r     /f     7    -!7z^-^  2  ^ ^ 

(A)  Suspensive  appeal, 

1.  Time  within  which  it  must  be  taken: 

Must  be  taken  within  ten  days,  excluding  Sundays. 

Boyd  vs.  Labranche,  35  A.  285;  Reed  vs.  Creditors,  37  A.  907;  Irby, 
McDaniel  &  Co.  vs.  Fore  &  Co.,  2H  \.  188;  Dnight  vs.  Barrow, 25 
A.  424 ;  State  ex  rel.  Rayssignier  vs.  Judj^e,  37  A.  113 :  Deeournau 
vs.  Levlstones,  4  A.  30;  Wood  vs.  Calloway,  21  A.  4si ;  State  ex 
rel.  Haixrove  vs.  Judge,  37  A.  372. 

Moreover,  days  of  appealing  and  signing  of  judgment  are     • 
not  counted. 

Garliind  vs.  Holmes,  12  R.  241 ;  State  ex  reJ.  Mercier  vs.  Judge,  29 
A.  223. 

2.  Ten  days  delay  runs: 

(a)  From  rendition  of  judgment. 

Webb  vs.  Keller,  35  A.  930. 

(b)  From  adjournment  of  court  in  country. 
Boyd  vs.  Labranche,  35  A.  2^5. 

(c)  From  notice  of  judgment  when  notice  necessary,  and 
notice  not  necessary  when  citation  was  personally 
served  or  defendant  filed  answer. 

Verges  vs.  Gonzales,  .S3  A.  410;  State  ex  rel  Lobdell  vs.  Judge, 
22  A.  90;  Taylor  vs.  Woodward,  26  A.  213;  Webb  vs.  Keller,  35  A. 
930;  Sentniauat  vs.  Soule,  33  A.  609. 

3.  Prior  to  Act  24  of  1876,  notice  required  in  all  cases  of 
iu<^ment  by  default,  whether  service  was  personal  or 
not. 

T    .lor  vs.  Woochvard,  25  A.  212;  State  ex  rel.  Ziniinerman  vs.  Judge, 
34  A.  6S5;  Board  of  Administrators,  etc.,  34  A.  '.«8. 

4.  To  wh<ym  notice  of  judgment  must  be  given : 

^a;*To  parties  only;  executors  need  not  be  notified  of 
ex  parte  order  putting  heirs  in  possession. 

state  ex  rel.  Zimmerman  vs.  Judge,  34  A.  ^'i. 
(b)  To  surety  on  injunction  bond. 

Verges  vs.  Gonzales,  33  A.  410. 
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5.  At  what  time  appeal  considered  taken: 

From  filing  of  petition  and  bond ;  order  may  be  granted 
after  ten  days. 

State  ex  rel.  Allen  A  Symo  vs.  Judge,  33  A.  iiq 

6.  Extension  of  time  to  appeal  :- 

Not  permitted  even  by  consent. 

Utereiner  vs.  Miller,  29  A.  435;  Lucroix  vs.  Catnors  et  als.,  J4  A 
645;  but  see  contra  State  ex  r©l.  R.  E,  Go.  vs.  .Jufl^:e.  27  A.  S97. 

7.  Suspensive  appeal  from  judgment  dissolving  provisional 

injunction  against  execution  of  judgment  stays  execntion. 

state  ex  rel.  Behan  vs.  Jiidprt",  .72  A.  1277;  State  ex  rel.  Williamson  n. 
Judf^e,  30  A.  315;  State  ex  rel.  Stackhouse  vs.  Judf^e,  21  A.  151;  Stete 
ex  rel.  Becker  vs.  Jiidfire,  31  A.  850;  Beebe  vs.  Guinaalt,  39  A 19S; 
State  ex  rel.  Kennedy  vs.  Judge,  82  A.  123:1, 

But  where  the  provisional  injunction  was  never  granted, 
a  suspensive  appeal  from  judgment  on  rule  denying 
such  injunction  will  not  suspend  execution  of  original 
judgment. 

State  ex  rel.  Zimmerman  vs.  Judge,  84  A.  ft52. 

r  B)  Appeal  bond : 

1.  Necessity.     Bond  is  essential. 

Braud  vs.  West,  14  A.  183. 

2.  Amount,  when  appeal  is  suspensive: 

(a)  In  money  judgments,  bond  should  be  for  amoont 
exceeding  by  one -half  the  amount  of  judgment. 

state  ex  rel.  Jorda  vs.  Judge,  29  A.  776;  Marcband  vs.  Cawuure, 
22  A.  H26 ;  Succession  of  Armat,  20  A.  340 ;  Tournillun  vs.  Batcliff . 
20  A.  179;  State  ex  rel.  Wassel  vs.  Judge,  22  A.  115;  A  A.  30; 
12  A.  176. 

(h)  Interest  accrued  at  time  of  bond  included. 

Marcband  vs.  Casanave,  23  A.  626. 

(c)  Previous  to  1868,  bond  need  only  exceed  one-half  of 
judgment. 

Deutun  vs.  Reading,  22  A.  607;  Yal«  A  Bowling  vs.  Oole, 31  A. 

690. 

8.  In  executory  process,  suspensive  appeal  bond  must  be  for 
one -half  over  and  above  amount  of  order.         ^ 

state  ex  rel.  Btinkhead  vs.  Judge.  22  A.  85;  Tournill.  n  ts.  Bat- 
cliff,  20  A.  179. 

(a)  Even  on  appeal  from  injunction  issued  without  bond 
under  0.  P.  739,  740. 

18  L.  444. 
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(h)  But  see  squarely  contra  that  a  bond  for  one -half  over 
and  above  is  not  required. 

Stiitevs.  Judge,  19L.  167;  State  ex  rel.  Stackhouse  vs.  Judge,  21 
A.  154 ;  8tate  vs.  Judge,  30  A.  3U ;  State  vs.  Judge,  36  A.  911. 

4.  Band  for  costs  sufficient  for  suspensive  appeal  generally  when 
no  money  judgment  is  asked.     As  in  suits : 

(a)  To  prevent  distribution  of  funds  of  an  estate. 

Heath  vs.  Judge,  89  A.  1042;  State  ex  rel.  Dnrand  vs.  Judge,  30 
A.  288;  State  ex  rel.  Heath  vs.  Judge,  39  A.  1041;  Heath  vs. 
Vangbt,  16  L.  513;  Blanchin  vs.  Fashion,  10  A.  345;  State  ex 
rel.  Moeler  vs.  Judge,  36  A.  189;  Pasley  vs.  MeConnell,  38  A.  470; 
Succession  of  Edwards,  34  A.  219;  State  ex  rel.  Executors  of 
Boutte  vs.  Judge,  28  A.  871 ;  State  ex  rel.  Pecot  vs.  Judge,  27  A. 
281 ;  State  ex  rel.  Sharp  &  Gellen  vs.  Judge,  22  A.  178 ;  State  ex 
rel.  Eustis  vs.  Judge,  27  A.  685 ;  State  ex  rel.  Block  Bros.  vs. 
Judge,  44  A.  664;  State  ex  rel.  Gausson  vs.  Judge,  21  A.  44;  27 
A.  185;  30  A.  314;  87  A.  428. 

(b)  Wherein  injunction  dissolved  without  damages. 

Malain  vs.  Judge,  29  A.  794;  State  ex  rel.  Durand  vs.  Judge,  30  A. 
285;  State  ex  rel.  Williamson  vs.  Judge,  80  A.  815;  Bauer  vs. 
Lofhte,  30  A.  685;  Stafford  vs.  RenshSMr,  33  A.  444;  Hart  vs. 
Judge,  34  A.  1211;  21  A.  152;  26  A.  653;  19  L:  171;  State  ex  reL  Car- 
Ion  vs.  Judge,  28  A.  877;  Hall  vs.  Lazarus,  84  A.  1210;  86  A.  190. 

(e)  Even  where  judgment  recognizes  taxes  due,  when 
dissolving  injunction  of  proposed  tax  sale, 
state  ex  rel.  Aymar  vs.  Judge,  35  A.  1174. 

(d)  But  where  valuable  property  is  tied  up  by  injunction, 

and  that  injunction  is  dissolved,  bond  must  bear  some 

proportion  to  value  of  property  and  cover  costs  in  full. 

state  ex  rel.  Coons  vs.  Judge,  27  A.  384 ;  State  vs.  Judge,  16  L.  167 ; 
State  ex  rel.  Vial  vs.  Judge,  36  A.  910. 

(e)  By  administrators  and  executors  in    appeals    from 
judgments  touching  money  in  their  hands. 

Coyle  vs.  Succession  of  Creevy,  34  A.  543 ;  State  ex  rel.  Dtirand 
vs.  Judge,  30  A.  286;  State  ex  rel.  Smith  vs.  Judge,  29  A.  888; 
State  ex  reL  Peoot  vs.  Judge,  27  A.  231 ;  State  ex  rel.  Executors 
of  Boutte  vs.  Judge,  28  A.  871 ;  Millaudon  vs.  Percy,  7  N.  8.  352 ; 
State  ex  rel.  Hickey  vs.  Judge,  20  A.  108;  Blanchin  vs.  Fashion, 
10  A.  345;  State  ex  rel.  Gausson  vs.  Judge,  21  A.  43;  Succession 
of  Cloney,  29  A.  828. 

(f)  To  compel  debtor  to  make  forced  surrender  under  R. 
8.  1781. 

8tate  ex  rel.  MuIIer  Bros.  vs.  Judge,  36  A.  190;  State  ex  rel.  Beebc 
vs.  Judge,  28  A.  31.  • 
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(g)  To  mandamus  public  officer  to  pay  an  amount  of  money 
in  his  hands.  Money  judgment  means  judgment  execu- 
tion  of  which  is  by  ft.  fa, 

St.ite  ex  rel.  Board  of  Police  vs.  Judge,  21  A.  741. 

5 .  Where  judgment  orders  delivery  of  movables  and  posses- 
sion of  real  estate,  bond  must  equal  value  of  movables  and 
revenue  of  immovables. 

Mi\te  ex  rel.  Smith  vs.  Judge,  39  A.  839;  State  ex  rel.  Durand  vs.  Judge, 
.^0  A.  286;  State  ex  rel.  Parks  vs.  Judge,  22  A.  589;  27  A.  334. 

6.  Devolutive  appeal  bond  must  conform  to  order  of  appeal. 

Poole  vs.  Chaff e  &  Sons,  86  A.  290. 

7-  Bond  should  be  sufficient  to  cover: 

(a)  Possible  damages  for  frivolous  appeal  should  be  cov- 
ered by  bond. 

state  ex  rel.  Sharp  vs.  Judge,  22  A.  176. 

(h)  Accrued  interest. 

Poland  vs.  R.  R.  Co.,  42  A.  290. 

(c)  Costs. 

State  ex  rel.  Vial  vs.  Judge,  36  A.  910. 

S.   Parties  may  fix  amount  of  bond  by  consent. 

state  ex  rel.  R.  R.  Co.  vs.  Judge,  27  A.  697;  Poole  vs.  ChafTi*. .«  A.  290. 

9.  Bond  for  costs  required  of  third  person  appealing  should 
cover  only  his  own  costs. 

state  ex  rel.  Sharp  &  Gellen  vs.  Jud«<«»,  22  A.  178. 

(a)  But  as  to  original  parties  bond  should  cover  all  costs. 

Id ;  Byrne  vs.  Rlddell,  4  A.  3 ;  13  A.  417. 

(b)  What  costs  must  be  included  in  bond.  Bond  must  be 
for  all  costs,  those  in  lower  court  and  those  in  appeal. 

Rawle  vs.  Feltua,  83  A.  421 ;  GilUs  vs.  Carter.  28  A.  Hi)'» ;  .Jordan  v*. 
Sunders,  IH  A.  417;  Byrne  vs.  Riddell,  4  .V.  3;  Dri^^s  vs.  Ballard, 
3  A.  1.S5;  Beasley  vs.  Alleu,  9  R.  ;«9;  Ray  vs.  Shetdiee.  .34  A.  1106.  * 

10.  In  contest  for  offices  where  no  specific  sum  is  adjudged 
due  by  one  party  to  other,  judge  should  fix  bond. 

.<=tate  ex  rel.  Cain  vs.  Judge,  20  A.  .576. 

1  \  Bond  too  small  for  suspensive  may  sustain  appeal  as  dev- 
olutive. 

J5  A.  3.^3 ;  20  A.  340;  1  R.  .324 ;  3  R.  63 ;  9  R.  185 ;  10  A.  318 ;  11  A.  6S7. 
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12.  Joint  bonds  by  several  appellants :  Appellants  may  join  in 
one  petition  or  motion  and  one  bond. 

Succession  of  Clark,  30  A.  801;  Elder  vs.  City,  31  A.  ^00;  40  A.  277;  36 
A.  963;  State  ex  rei.  Heath  vs.  Judge,  39  A.  1042;  Sehlioder  vs.  Mar- 
tinez, 38  A.  847;  38  A.  470. 

13.  Separate    bonds    necessary   in   separate    appeals    from 
separata  judgments  ia  uicaa^iolidatad  suits. 

Succession  of  Clairteaux,  Xt  A.  1179;  24  A.  276. 

14.  What  omissions  not  fatal  to  bond : 

(a J  Signature  of  appellant. 

Murrell  vs.  Murrell  A  Fuller,  33  A.  1233;  Sandell  vs.  Douglas,  26 
A.  564;  Ready  vs.  City,  27  A.  170;  Lafr.mce  vs.  Martin,  17  A.  77; 
Granier  vs.  R.  R  Co.,  42  A.  8S2;  WiUlams  vs.  Hood,  11  A.  113; 
Fish  vs.  Friend,  3  R.  '264;  Wells  vs.  Lamothe,  10  L.  411;  Bank 
vs.  Erwin,  6  L.  321;  Vignio  vs.  Brady  A  Charpcaux,  35  A.  561; 
Tasley  vs.  MeConneH,  33  A.  470;  Succession  of  Richardson,  26 
A.  187. 

(b)  Name  of  clerk  of  court. 

Schlieder  vs.  Martinez,  .38  A.  847;  Nugent  vs.  McCaffrey,  33  A. 
2T'J;  Marks  vs.  Herman,  21  A.  758. 

(c)  Mention  of  clerk's  capacity. 

Succession  of  Fuqua,  27  A.  271 ;  Hoffman  vs.  Howell,  27  A.  304. 

(d)  Any  irregularities  not  sufficient  to  preve^it  recourse 
on  surety. 

Pasley  vs.  McConnell,  40  A.  609;  Gerson  A  Son  vs.  Gayle,  34  A. 
3.%;  Baldwin  A  Co.  vs.  Mumford,  35  A.  348;  People's  Brewing 
Co.  vs.  Boeblnger,  40  A.  277;  Thomas  vs.  Blenvenu,  35  A.  937. 

(e)  Omission  of  clause  **  or  that  the  same  shall  be  satis- 
fied by  the  proceeds  of  the  sale  of  his  estate,  real  and 
personal." 

Guiou  vs.  Creditors,  19  A.  81 ;  Byrne  vs.  Riddcll.  4  A.  3. 

(f)  Failure  of  surety  to  state  capacity,  if  he  sign  in  usual 
place. 

Ck)yle  vs.  Succession  of  Croevy,  31  A.  541 ;  Brady  vs.  Vigniu, ;« 
A.  681;  but  see  Briant  vs.  Hcbert,  30  A.  1127. 

Or  to  insert  his  name  in  body  of  bond. 

I'nion  Bethel,  etc.,  vs.  Sheriff,  33  A.  1461 ;  Coylc  vs.  Succes- 
sion of  Creevy,  34  A.  541 ;  Holden  vs.  Tan  in*  r.  G  A.  74. 

15.  Appellant's  attorney  may  sign. 

Barnabe  vs.  Snaer,  16  A.  84;  Granier  vs.  R.  R,  Co.,  42  A.  svj. 

But  not  after  death  of  his  client. 

Graham  A  Anderson  vs.  Hendrick**,  24  A.  477. 
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t6<  Amount  of  bond  may  be  in  blank ;   surety  may  fill  up  be- 
fore return  day. 

Klotz  &  Macready  vs.  Burke,  35  A,  597;  Percy  vs.  Millandon,  6  L. 
686;  36  A.  751. 

Aliter  in  all  cases  where  bond  is  not  judicial,  but  purely 
voluntary  or  extra-judicial. 

Chretien  vs.  Bieuvenu,  41  A.  7^1. 
17-  What  omissions  are  fatal  to  bond: 

(a)  Omission  of  data  sufl^cient  to  identify  it  with  judg- 
ment appealed  from. 

Succession  of  Walker,  ^2  A.  625;  Boutte  vs.  Boutte,  30  A.  1T7;  In 
the  matter  of  the  Shrievalty  of  Pointc  Coupee,  19  A.  73. 

(b)  Omissions  of  proper  conditions;  e,  g,j  that  appellant 
shall  prosecute  his  appeal. 

Bawle  vs.  Feltus,  3.{  A.  421 ;,  Moore,  Janney  A  Hyums  vs.  LaUuri«. 
27  A.  645;  Simonds  vs  Heinn.  2^  A.  21M>;  (Uiaiupouier  vs.  Wash- 
ington, 2  A.  101.^;  Succession  of  Calhoun. ;i5  .\.  ne:i;  Prudhoiiime 
vs.  Williams,  45  A.  4»*4;  Russ  &  HoUin^sworth  vs.  Creditors'. 
45  A. 

(c)  Shall   satisfy   such    judgment    as   may    be   rendered 
against  him. 

Glover  vs.  Taylor,  38  A.  634. 

(d)  Omission  of  names   of  legal   representatives  of  de- 
ceased appellant  when  appeal  bond  filed  after  his  death. 

Succession  of  Hoggatt,  35  A.  386. 

(e)  Omission  of  surety  to  sign  bond. 

Slocomb  vs.  Williams,  2^  A.  245. 

(f)  Improper  name  of  principal. 
Succession  of  Richardson,  26  A.  187. 

(g)  But  not  a  mere  slight  error  not  sufficient  to  mislead. 

Homer  College  vs.  Vaughn,  18  A.  625;  12  L.  444;  19  L.  866;  2  ASK. 

(h)  Preparation  of  bond  not  duty  of  clerk ;  any  fatal  de- 
fect attributable  to  appellant. 

Livingston  vs.  White,  2  A.  902;  Robert  vs.  Ride,  11  A.  410;  2  A.  453; 
Voelkel  vs.  Voelkel.  17  A.  639. 

18.  Deposit  in  lieu  of  bond. 

(a)  Amount  in  money  may  be  deposited  in  lieu  of  bond. 
Lanata  vs.  Bayhl,  31  A.  229;  State  ex  reL  Raysslgonier  vs.  Judge, 
37  A.  118. 

^b)  Also  municipal  bonds  to  a  sufficient  sum. 

Sauer  vs.  Union  Oil  Co.,  48  A.  699. 
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19.  Waiver  of  appeal  bond ;  not  permitted. 

Bathelor  ts.  Creditors,  20  A.  193;  Bank  vs.  Barrow,  24  A.  276;  but  Bee 
contra.  State  ex  rel.  R.  R.  Co.  ts.  Judge,  27  A.  697. 

20.  Amount  of  devolutive  appeal  bond :  fixed  by  court, 

(a)  Court  fixes  amount  of  devolutive  appeal  bond. 

Oetiird  y8.  Buss,  32  A.  804;  Dwight  vs.  Barrow,  26  A.  424;  Duperon 
vs.  Van  Wlokle,  1  B.  324;  Smith  vs.  VanhfUe,  10  L.  25S. 

(h)  And  for  suspensive  appeal  bond,  when  not  fixed  by 
law. 

state  TS.  Judge,  22  A.  589. 

21.  Appellant  may  carry  up  appeal,  though  eo -appellants  ac- 
quiesce in  judgment. 

Webb  TS.  Keller,  89  A.  58;  Walton  ts.  Police  Jury,  26  A.  356;  Succession 
of  McKeuna,  23  A.  370;  Baker  ts.  Thompson,  26  A.  220;  Frances  ts. 
LaTlne,  26  A.  312. 

22.  New  bond: 

(a)  No  new  bond  given  after  motion  to  dismiss. 

Jordan  ts.  Sanders,  13  A.  417 ;  Dunlap,  Monoure  A  Co.  ts.  Price,  10 
A.  165. 

(b)  Bond  vitally  defective  not  curable  after  it  is  given. 

Dunlap,  Monoure  &  Co.  ts.  Price,  10  A.  165. 

(c)  No  new  bond  need  be  given  on  making  others  parties 
to  appeal. 

Borde  ts.  Brsklne,  29  A.  822. 

23.  Who  are  appellanU : 

(a)  Only  those  are  appellants  who  give  bond. 

Baldree  ts.  DaTenport,  7  A  589;  DaTis  ts.  Anty,  5  N.  8. 142. 

24.  Rule  de  minimis  applies  when  bond  is  deficient  by  $1. 
Bodet  TS.  Nibourel,  25  A.  4J9;  Miller  ts.  Chandler,  29  A.  88;  Tale  A 

Bowling  TS.  Cole,  31  A.  688. 

25.  Bond  fixed  by  court  sustains  appeal  though  insufficient. 
Succession  of  Baumgarduer,  .35  A.  127;  Elder  ts.  New  Orleans,  81  A. 

Except  in  cases  of  suspensive  appeal  from  money  judg- 
ment where  amount  is  fixed  by  law. 

Rick:i  TS.  Gantt,  35  .\.  920;  McCarthy  ts.  McCarthy,  41  A.  146. 

26.  Anumnt  of  bond  in  blank.  Amount  supplied  by  reference 
to  order  and  by  application  of  principle  that  judicial  bonds 
are  construed  by  the  law  under  which  given. 

GibbSTS.  Lnm,  29  A.  526;  Nugent  ts.  McCaffrey,  33  A.  272;  BickSTS. 
Gantt,  35  A.  920. 

445 


i 


f 


I 


675  MODB   IN  WHICH  JUDQMENTS  HAY   BE    REVISED. 

27,  Condition  of  bond.     Fixed  by  law ;  judge  has  no  right  to 
interpolate  other  conditions. 

State  ex  rel.  Koudanez  ys.  Lynch,  28  A.  518. 

28.  Appeal  by  intervenor: 

Appeal  of  intervenor  not  appealing  within  time  allowed 
original  parties  to  appeal ;  falls  with  dismisaal  of  appeal 
of  the  original  party. 

Landry  vs.  Landry,  21  A.  143;  7  X.  S.  346. 

^9,   Whose  favor  bond  made : 

(a)  Appeal  bond  favor  of  clerk.  Act  125  of  1868  amend- 
ing O.  P.  575. 

Johnson  vs.  Clark  ft  Meader,  29  A.  64 ;  Ward  vs.  Douglas.  »  A. 
463;  Francis  vs.  Levine,  26  A.  311;  Webb  vs.  Keller,  39  A.  56;» 
A.  873. 

{b)  Prior  to  1868  bond  was  in  favor  of  appellees. 

16  A.  372;  20  A.  328;  16  A.  166;  14  A.  315;  22  A.  l;i3;  19  A.  137, 141. 197; 
19  A.  291 ;  20  A.  34S ;  21  A.  616 ;  20  A.  293. 

(c)  In  favor  of  appellees  in  proper  capacity,  when  acting 
en  autre  droit, 

15  A.  393;  19  A.  39;  26  A.  318;  27  A.  271,  304. 

80.  Exemptions  from  giving  bond: 

(a)  City  of  New  Orleans. 

State  ex  rel.  Hoey  ft  O'Connor  v.s.  Brown,  Administrator,  29  A. 
53;  State  ex  rel.  Sainory  vs.  City,  .34  A.  467;  State  ex  rel.  George 
vs.  Mount,  21  A.  177. 

(b)  State  and  State  officers. 

Merchants*  Mutual  Insurance  Company  vs.  Board  of  Asi*os*>r*. 
40  A.  371. 

(c)  Co -appellants  with  city  or  State  must  give  bond. 

state  ex  rel.  Missi.ssippi  and  Mexican  Gulf  Ship  Canal  Company 
vs.  Aduiinistrator.x,  27  A.  469. 

Sl»  Filing  of  bond.     At  what  time  bond  may  be  filed: 

(a)  May  be  filed  before  order  of  appeal,  provided  amount 
be  sufficient. 

LeBlunc  vs  RouKeau,  39  A.  230. 

(b)  But  can  not  be  filed  in  suspensive  appeals  after  ten 
days.  However,  the  bond  may  sustain  the  appeal  as 
devolutive. 

Rei'd  vs.  His  Creditors,  .37  A.  907;  Succession  of  Keller,  39  A.  '»^.'; 
Chufle  vs.  Carroll,  .S4  A.  122;  Dwlght  vs.  Barrow.  25  A.  424. 

U6 


MoDB  IN  WHICH  Judgments  may  be  Revised.  575 

(c)  In  devolutive  appeals,  bond  may  be  filed  at  any  time 
before  return  day. 

Glover  vs.  Taylor,  38  A.  635. 

'     (d)  Or  even  within  three  days  of  grace. 

Bouligny  vs.  White,  5  A.  31. 

(e)  Provided  the  return  day  be  within  the  time  prescribed 
for  appealing. 

Wood  vs.  Calloway,  21  A.  4Sl ;  Mortee  vs.  Edwards,  20  A.  286 ;  Mc- 
Waters  vs.  Smith,  25  A.  515. 

82.  Effect  of  suspensive  appeal  : 

It  suspends  execution  only  as  to  person  appealing.  Thus 
appeal  of  principal  will  not  stay  judgment  against  surety 
on  injunction  bond. 

state  ex  rel.  Wilson  vs.  Judge,  22  A.  262;  19  A.  291;  15  \.  433;  11  A. 
707;4  A.  514;3  A.  319. 

(C)  Surety  on  appeal  bond : 

1  Incompetent  or  insufficient  surety : 

See  Act  67  of  1876,  p.  109. 

(a)  One  whose  property  is  not  subject  to  seizure,  such  as 
household  furniture,  or  whose  property  is  in  litigation. 

State  ex  rel.  Smith  Bros.  vs.  Jud^e,  35  A.  738. 

(b)  One  whose  property  though  liable  to  seizure  is  not 
within  the  jurisdiction  of  the  court. 

Act  24  of  1876;  ^tate  ex  rel.  Favre  vs.  Judge,  28  A.  884. 

(c)  Surety  on  injunction  bond  when  condemned  by  judg- 
ment. 

Monssier  vs.  Gustine,  25  A.  36;  Dumas  vs.  Mary,  29  A.  808;  12  L. 
383;  18  A.  659;  Pasley  vs.  McConnell.  39  A.  1097;  Barrow  vs. 
Clack,  45  A.  481;  Bowman  vs.  Kaufman,  30  A.  1021;  Grelner  vs. 
VrendergH8t,  2  R.  236. 

(d)  But  where  the  injunction  was  not  asked  in  the  case 
appealed,  but  one  connected  therewith,  surety  on  in- 
junction bond  competent. 

Pauley  vs.  McConnell,  39  A  1097. 

(e)  And  when  not  condemned  by  judgment  appealed 
from. 

Leeds  vs.  Yeatman,  12  L.  383 ;  Mehnert  vs.  Dietrich,  36  A.  .WO. 

(f)  One  not  residing  within  the  jurisdiction  of  court, 
state  ex  rel.  Zunts  &  Sporl  vs.  Judge,  30  A.  585;  Acts  187G.  pp.  101». 

50  49;  Wells  vs.  Walkfer,  24  A.  131;  Bres  vs.  Booth,  1  A.  306; 
(jorr^et  vs.  Cashell.  14  L.  246. 

447 


675  MoDB  IN  WHICH  Judgments  may  be  Revised. 

2.  Sufficient  or  competent  surety: 

(a)  Surety  on  attachment  bond,  otherwise  qualified,  bat 

not  surety  on  injunction  bond. 

French  A  Ck».  vs.  Davidson,  32  A.  718;  Dumas  vs.  Mary,  29  A.  SOS; 
Cimeo  vs.  Dannerheim,  18  A.  669;  12  L.  883. 

And  even  surety  on  injunction  bond  against  whom  no 
money  judgment  is  asked  may  be  surety  on  appeal 
bond. 

Moussier  vs.  Gustlne,  23  A.  37;  Mehnert  vs.  Dietrioli,  S 
A.  390;  see  Greiner  vs.  Prendergast,  2  II.  2)6,  where  surety 
on  Injunction  bond,  though  condemned,  was  surety  cni 
appeal  bond. 

(b)  Clerk  of  court  otherwise  qualified,  and  provided  he 
does  not  file  or  attest  bond. 

Walker  vs.  Simon,  21  A.  669;  10  L.  438. 

(c)  Surety  who  limits  his  liability,  other  things  being 
equal,  and  provided  aggn^egate  responsibility  equals 
legal  amount  of  bond. 

state  ex  reL  Roman  vs.  Judge,  21  A.  443 ;  Heirs  of  Gatierrex  ▼«. 
Croner,  29  A.  827;  State  ex  rel.  Michael  vs.  Judge.  21  A.  730; 
Heirs  of  Bastabe  vs.  Succession  of  Denegre,  22  A.  124. 

(d)  Surety  on  release  bond,  if  otherwise  qualified. 

82  A.  718. 

(e)  Partner  of  commercial  firm  signing  firm  name,  if  oth- 
erwise qualified. 

Allen,  Nugent  A  Co.  vs.  Gary,  32  A*.  1125. 

(f)  Emancipated  minor,  otherwise  qualified. 
Cooper  vs.  Rhodes,  30  A.  534. 

(g)  Principal  on  injunction  bond  may  be  surety  on  appeal 
for  his  surety  on  injunction  bond. 

state  ex  rel.  Wilson  vs.  Judge,  22  A.  262. 

(h)  Debtor  asking  respite. 

Gaillard  vs.  Creditors,  20  A.  143. 

(i)  Person  possessing  tangible  property  sufficient  in  valae, 
though  not  real  estate. 

State  ex  rel.  Fosdiok  vs  Judge,  27  A.  685. 

(j)  Co-debtor  in  separate  judgment  in  same  suit,  provided 
not  CO -appellant. 

Coleman  vs.  Judge,  27  A.  234;  Riley  vs.  Riley,  27  A.  248. 

Aliter  where  each  liable  for  judgment  against  other. 

18  A.  659;  12  L.  383. 
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(kj  Agent  of  principal,  if  otherwiso  qnaliflcd. 
Moutan  tb.  Whitley,  12  A.  173. 

(l)  Member  of  Board  of  Police,  on  appeal  by  the  board 
as  a  body. 

Andrus  vs.  Board  of  Police,  41  A.  699. 

(m)  But  an  executor  in  his  private  capacity  can  not  be 
surety  on  appeal  from  judgment  against  him  in  official 
capacity. 

Lufoii  vs.  Lafon's  Kxociitors.  2  X.  S.571;  State  va.  Judge,  2  R.  449. 

fn)  Surety  need  not  qualify  until  his  sufficiency  is  assailed, 
state  ex  rel.  Uomunvs.  Judge,  22  A.  591. 

'  0)  Ckipacity  of  surety. 

1.  In  what  court  tested : 

(a)  Objection  to  capacity  or  sufficiency  tested  in  lower 
court,  by  rule  or  other  appropriate  proceeding. 

iioodrich  vs.  Bodlejr,  HH  A.  525;  State  ex  rel.  Gill  vs.  Tiasot,  34  A. 
*.«;  Welser  vs.  Hlaese,  34  A.  H:«;  20  A.  MHi;  29  A.  597 ;  33  A.  928 ;  32 

A.  814;  28  A.  871;  22  A.  591;  21A.  114, 115;  Perrllltat  V8.  Fernandez, 
16  A.  192;  Generes  vs.  Flnker,  24  A.  .32.^;  State  ex  rel.  Belden  vs. 
Mahan,  22  A.  450;  Vredenburg  vs.  Behan,  32  A.  477. 

(b)  Appellate  court  can  not  examine  sufficiency  of  surety. 

Succe'ision  of  Charnibury,  34  A.  25;  Stanton  vs.  Surget,  10  A.  318; 
Tanner  vs.  King,  lo  A.  485;  Wood  vs.  Harrel,  14  A.  61;  Edwards 
vs.  EdwardH  29  A.  .597;  Huppenbauer  vs.  Durlln,  23  A.  739. 

Except  on  appeal  from  rule  testing  his  sufficiency. 

.DeGruy  vs.  Aiken,  43  A.  799. 

fe)  Lower  court  may  order  substitution  of  competent  and 
sufficient  surety. 

Dumas  vs.  Mary,  29  A.  808;  Benton  vs.  Mahan,  27  A.  649;  Gray, 
Macmurdo  A  Co.  vs.  Lowe  &  Paltison,  9  A.  478. 

(d)  But  appellate  court  has  no  power  to  order  new  bond. 

Nouvet  vs.  Arniant,  12  A.  72;  Vicksburg.  shreveport  &  Texas  B. 

B.  Co.  vs.  Ilenipkin,  16  A.  52.S. 

fe)  New  bond  filed  by  consent  sufficient.      • 

Budd  vs.  Stlnson,  20  A.  573. 

2.  Proving  sufficiency  of  surety : 

(a)  Burden  on  appellant. 

Act  24  of  1876;  State  ex  rel.  Ilolylaiid  vs.  Jndge,  35  \.  Til. 

(b)  Jurisprudence  formerly  otherwise. 

State  ex  rel.  Boman  vs.  Jndge,  22  A.  592;  State  ex  rel.  Lyneh  vs- 
Judge,  23  A.  714 ;  State  ex  rel.  Hays  vs.  Judge,  25  A.  516;  State 
ex  rel.  Smith  Bros.  vs.  Judge,  35  A.  739;  State  ex  rel.  Menge 
vs.  Judge,  36  A.  712;  State  ex  rel.  Kavre  vs.  Judge,  28  A.  884; 
State  ex  rel.  Mitchell,  Craig  tt  Co.  v^*.  JmlKe.  21  A.  7:^0;  21  A. 
73f>;  22  A.  115. 
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8.  Extent  of  liability  of  surety: 

(a)  In  suspensive  appeal,  he  is  liable  for  whole  judgment 

27  A.  5S. 

(h)  In   devolutive   appeals,  he   is   liable   only   for  cost* 
though  bond  be  for  greater  sum. 
Kyrne  vs.  RIddell,  4  A.  3. 

4.  Rescinding  appeal  for  insufficiency  of  surety. 

Remedy  by  appeal — not  mandamus. 

Htate  ex  rel.  Men^e  V8.  Judge,  36  A.  200. 

5.  Rule  to  test  surety  on  appeal  bond  triable  in  chambers 
within  fifteen  days  after  service. 

Act  45  of  1890,  p.  38. 

6.  Where  lower  judge  declares  appeal  devolatiye  and  not 
suspensive,  remedy  is  by  prohibition,  not  mandamus. 

State  ex  rel.  Johnson  vs.  Judj<e,  21  A  113;  State  ex  rel.  StackhouM 
V8.  Judge,  21  A.  154;  State  ex  rol.  Kearney,  Blois  A  Co.  ts.  Judge,  II 
A.  501.    bee  above. 

576.  Suspensive  Appeal  Bond  When  Delivery  of  Per- 
ishable Movable  Ordered — If  the  judgment  decree  the 
delivery  of  some  movable  of  a  perishable  nature,  the  court 
shall  require  security  to  an  amoi^nt  exceeding  by  qn^halt 

Ir^  /  'Z'  the  estimated  value  of  such  movable. 

577.  Amount  of  Bond  When  Decree  Is  for  Delivery  of 
Real  Estate — But  if  the  judgment  decree  the  delivery  of 
real  estate,  not  of  a  perishable  nature.  securitY^sha^  only  \k 
j-equired  to  an  amount  exceeding  bj^  one-half  the  estima- 
tive  value  ot  the  revenue  to  be  d^ri^ed  from  suclLreal 
estate,  pending  the  suit,  and  for  such  further  amount  as 
the  judge  may  determine  as  surety  for  any  injury,  or 
deterioration  which  may  be  caused  to  the  estate  by  the 
appellant,  while  in  possession  of  the  same. 

1.  This  article  does  not  apply  to  judgments  touching  righ^  of 
servitude. 

Kozier  vs.  MuKinniH,  12  A.  108. 

2.  Nor  to  judgment  affecting  mere  status  as  heir. 

stat4  «'X  rel.  Uicky  vs.  JihI^^c.  »»  A.  KW. 
VM) 
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"^578.  Devolutive  Appeal — If  the  appeal  be  taken  after  ^(^.z/6  I  ^ 
the  delays  allowed  by  law  for  taking  an  (suspensive)  ,,  <a..2  -^  "^ 
appeal  have  expired,  or  if  the  appellant  fail  to  furnish  ^  ^  ^^x,  5 
the  security  required  in  the  preceding  articles,  such  ap- 
peal  shall  not  stay  the  executiog^of  the  judgment. 

But,  in  that  case,  no  security  shall  be  required,  except 
to  such  an  amount  as  the  court  may  determine  as  sufficient 
to  secure  the  payment  of  the  costs. 

C.  p.  «32. 

Devolutive  waives  saspensive  appeal,  and  execution  may  issue 
^fore  expiration  of  ten  days. 

Le»;gett  A  Kro.  YS.  Potter,  9  A.  B09;  Hatch  vs.  English,  12  R.  13<. 

579.  Terms  and  Conditions  of  Appeal  Bond — In  the 
appeal  bond,  it  must  be  set  forth  in  substance,  that  it  is 
given  as  surety  that  the  appellant  shall  prosecute  his 
appeal,  and  that  he  shall  satisfy  whatever  judgment  may 
be  rendered  against  him,  or  that  the  same  shall  be  satisfied 
by  the  proceeds  of  the  sale  of  his  estate,  real  or  per- 
sonal, if  he  be  cast  in  his  appeal,  otherwise  that  the 
surety  shall  be  liable  in  his  place. 

C.  p.  S96. 

1.  Sureties  on  appeal  bond  may  limit  liability. 

Heirs  of  Ba»»tat>e  vs.  Succession  of  I>enegre,  22  A.  124. 

2.  Surety's  liability  unlimited  is  equivalent  to  that  of  prindpaL 

Culver,  Simmon^la  &  CJo.  vs.  Leovy,  27  A.  S8. 

3.  Process  against  surety  is  summary. 

LeBlanc  vs.  Succession  of  Massleu,  27  A.  324. 

4.  Unauthorized  stipulations  in  bond  will  not  invalidate   it. 

XjeBlanc  vs.  Succession  of  Mjissieu,  27  A.  324. 

6.    Surety's  liability  is  measured  by  judgment  rendered  on 
appeal,  not  judgment  rendered  below. 
Cooper  and  Wife  vs.  Rliodes,  30  A.  533. 

580.   No  Suspensive  Appeal  Lies — When — Some  judg- 
ments, however,  are  executed  provisionally,  although  an 
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appeal  has  been  taken  from  the  same  within  the  delay 
prescribed,  and  the  necessary  surety  given.  Such  judg- 
ments relate  : 

1.  Nomination  of  Tutors  and  Curators — To  the  nomi- 
nation of  tutors  and  curators  of  minors,  of  persons  absent 
or  interdicted,  and  of  vacant  successions. 

2.  Of  Syndics — To  the  appointment  of  syndics  of  cred- 
itors, when  the  court  orders  that  they  shall  administer 
provisionally. 

C.  p.  876,  1050,  1069. 

{A)  No  8U8pen8ive  appeal  lies  from: 

1.  Judgment  in  expropriation  proceedings. 

O.  0.  2634. 

2.  Judgment  dismissing  succession  representatiyes.^ 

C.  i\  1160;  Saoces8ion  of  Townsend,  37  A.  409. 

3.  Judgment  appointing  administrator: 

Succession  of  Calhoun,  8fi  A.  363;  Snccessfon  of  Bedford.  38  A.  244. 

(a)  But  when  opponent  denies  necessity  of  administra- 
tion, he  may  appeal  suspensively  from  appointment  of 
administrator. 

state  ex  rel.  Heirs  of  Gee  vs.  Judge,  26  A.  122. 

(h)  And  so  of  executor. 

State  ex  rel.  Pierson  vs.  Judge.  22  A.  64. 

4.  Judgment  dismissing  dative  executor. 

stute  ex  rel.  Commagere  ts.  Judge,  22  A.  116;  State  vs.  Jadge,6  A.ilS; 
stHte  ex  rel.  Dubuisaon  vs.  Judge,  14  A.  237;  14  A.  672. 

(a)  Or  liquidator  of  partnership. 

>tHte  ex  rel.  Dubuisaon  vs.  Judgo,  14  A.  237. 

(h)  Or  administrator. 

state  vs.  Judge,  5  A.  518;  Byrne  vs.  Riddell,  4  A.  3. 

(c)  But  suspensive  appeal  lies  from  such  part  of  judgment 
as  condemns  dismissed  administrator  in  pecuniary 
damages. 

State  vs.  Judf<e,  5  A.  bW. 

5.  Judgment  discharging  prisoner  under  habeas  corpus, 
though  imprisonment  grew  out  of  proceedings  in  civil 
actions. 

Hut  soo  state  vs.  Judge,  20  A.  630;  Sx  parte  Emanuel,  4  A.  424. 
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6.  Order  enjoining  certain  acts  as  nuisances. 

Jure  vs.  Municipality,  2  A.  322;  State  ex  rel.  Doullut  vs.  Judge,  2» 
A.  874. 

7.  Order  removing  or  appointing  under- tutor  or  tutor. 

Suocession  of  Menendez,  29  A.  409. 

8.  Judgpnent  on  rule  to  show  cause  why  execution  should 
not  be  quashed.     Injunction  with  bond  necessary. 

Wiley  vs.  Woodman  &  Bement,  19  A.  210;  State  vs.  Judge,  9  A.  301 ;  Levi 
vs.  Converse,  20  A.  568;  Clement  vs.  Oakey,  2  B.  90 ;  Smith  vs.  Furves, 
20  A.  279. 

(B)  Suspensive  appeal..  * 

1.  Ib  allowed  where  not  specially  denied  by  law. 

state  ex  rel.  Cain  vs.  Judge,  20  A.  674 ;  State  vs.  Judge,  20  A.  529;  State 
ex  rel.  Bank  vs.  Judge,  17  A.  186. 

2.  Suspensive  appeal  lies: 

(a)  From  ex  parte  order  on  creditors'  petition  compelling 
defendant  to  make  forced  surrender. 

Beder  A  Co.  vs.  Maas,  34  A.  130. 

(b)  From  order  appointing  syndic  when  court  does  not 
order  that  he  shall  administer  provisionally. 

state  ex  rel.  Avery  &  Son  vs.  Judge,  41  A.  96H. 

(c)  From  order  appointing  executor,  when  any  right  to 
appoint  at  all  is  denied. 

state  ex  rel.  Plerson  vs.  Judge,  22  A.  61;  State  ex  rel.  Avery  A 
Sons  vs.  Judge,  41  A.  963. 

(0)  ProhibUion  lies  to  arrest  illegal  proceedings  subsequent  to  sus- 
pensive appeal 

State  ez  rel.  Menge  vs.  Judge.  86  A.  712.  i.  - 

^, 

S8i.  Citation  of  Appeal — When    an   appeal  has  been  * 
taken y  and  security  given,  as  directed  by  the  court,  the  ' 
clerk  shaU  deliver  a  copy  of  the  petition  of  appeal  to  the 
sheriff,  to  be  served  on  the  appellee,  together  with  a  cita- 
tion to  appear  before  the  court  of  appeal  to  answer  within 
the  delay  hereinafter  prescribed. 

Appssd  not  dismissed: 

1.  Por  defective  service. 

Borde  vs.  Erskine,  S3  A.  874 ;  Ratoliffe  vs.  Creditors,  14  L.  3tf . 

X  Or  fdr  no  service  at  all  when  citation  prayed  for. 

Jfeiaon  T«.  Beard,  16  A.  30»;  Lewis  vs.  Hcunen,  13  A.  399;  Kroussard 
▼•.  Broosiard,  2  A.  760. 
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582.  Mode  of  Service  of  Citation — fhe  sheriff  shall 
serve  the  petition  and  citation  on  the  appellee,  if  he 
reside  within  the  State,  or  his  advocate,  if  he  do  not,  by 
delivering  a  copy  of  the  same  to  such  appellee,  or  to 
his  advocate,  or  by  leaving  it  at  the  place  of  his  usual 
domicile. 

(A)  Want  of  service  or  defective  service  waived: 

1.  By  apppearance  and  answer  to  appeal. 

Foot  vs.  Olty,  20  A.  22;  L4fe  vs.  Goodrich,  2L  A.  278;  Jones  ts.  ShreTe- 
port,  28  A.  835;  Succession  of  Baumgarden,  35  A.  130;  HellDer  ts. 
Hesse  &  Vergez,  26  A.  148. 

2.  By  motion  to  dismiss  on  other  grounds. 

Lee  vs.  Goodrich*  2l  A.  278;  Succession  of  Bauingardtm,  35  A.  127. 

3.  By  acceptance  of  service. 

Wood  &  Roane  vs.  Wood,  32  A  801. 

4.  And  attorneys  of  non-resident  may  acknowledge  service. 

Payne  vs.  Ferguson,  23  A.  5^1. 

(B)  Service  on  attorney : 

1.  It  is  only  when  appellee  is  non-resident  that  service  may 
be  made  on  attorney,  but  sheriff's  fault  in  making  such 
service  on  attorney  of  resident  appellee  will  not  prejudice 
appellant. 

Bofdo  vs.  Krskine,  33  A,  874;  Jeffreys  &  Sons  vs.  Phillipst,  2i  A  207;  31 
A.  429. 

2.  Act  78  of  1878,  page  129,  amends  Art.  582  C.  P.,  so  as  to 
read:  '*The  sheriff  shall  serve  the  citation  of  appeal  on 
the  appellee,  if  he  reside  in  the  State,  and  on  his  advo- 
cate if  he  do  not,  and  in  default  of  advocate  on  curator  ad 
hoc,  or  by  leaving  it  at  the  place  of  his  usual  domicile." 

(C)  Service  on  agent: 

1.  When  appellee  is  non-resident,  service  on  agent  is  invalid; 
service  should  be  on  attorney^ 

Parker  vs.  Davis,  21  A.  157;  i  L.  317. 

2.  Prior  to  Act  78  of  1878  service  on  curator  cui  hoc  was  in- 
effectual. 

St43venson  vs.  Edwards,  24  A.  266. 

5.  Service  on  attorney  of  resident  appellee  invalid. 

Bordu  vs.  Brsklne,  29  A.  822;  Batliff  vs.  Oreditors,  14  L.  292;  Jeffreys  A 
'  '  ■  Sons  vs.  Fhllllps,  23  A.  207. 
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(D)  TKme  of  service : 

Premature  issuing  of  citation  and  service  thereof  before  filing 
of  bond  not  a  ground  for  dismissal  of  appeal. 

Bef  be  vs.  (iuinault,  29  A.  7«5. 

583.  Citation  of  Appellee — Return  Day  of  Appeal — 
The  appellee  must  be  cited  to  appear  before  the  court  of 
appeal  at  its  next  term,  if  there  be  sufficient  time  for  do- 
ing so  after  allowing  the  same  delay  which  is  granted  to 
defendants  in  ordinary  suits;  and  if  there  be  no  sufficient 
time  to  admit  of  the  appellee  having  this  delay,  owing  to 
the  distance  from  his  domicile  to  the  place  where  the  court 
of  appeal  is  held,  he  shall  be  cited  to  appear  before  the 
same  at  the  subsequent  term.      , —     /  c  ^  y    J s  J^  //rp  /! 

C.P.883.        /^*^5wU^       ^l^    ///  ^   '^^     ^      ^ 

(A)  Cit<Uion  of  appellee : 

1.  Citation  of  appeal  necessary  when  appeal  is  by  petition, 
and  trial  elsewhere  than  place  to  which  appellee  is  cited  is 
a  nnUity. 

State  ex  Tvl.  Baldwin  vs*.  Treiisuror,  27  A.  29. 

2.  Citation  essential,  except  when  appeal  is  by  motion  at 
same  term.  ; 

Potler  V8.  Thibodeaux,  21  A.  618;  Tapory  va.  Laflte,  19  A.  296;  Martin 
Ts.  Taylor  &  Piiickard,21  A-.«J;<;  McKuwt'n  V8.  Atkin«<on,  19  A  136; 
Schmidt  vs.  Benit,  17  A.  "^4;  Pnitt  v?*  ICrwiii,  5  A.  115;  Siiucession  of 
Holmett,  18  A.  626;  Bollini^  vs.  Aiidoi'^on.  10  A.  65);  Uerinann  vs. 
Rivers,  9  B.  2;  St.  Romes  vs.  Macarty,  21  A.  277. 

3.  Who  mnst  be  cited : 

(a)  Only  parties  appellee  need  be  cited. 

Fish  vs.  Johnson,  16  A.  29. 

(h)  All  necessary  parties  to  appeal  must  be  cited. 

MiltenbtTger  vs.  Estate  of  Pipes,  2;^  A.  267;  Succes!*iou  of  Perret, 
17  A.  H02. 

4.  Want  of  necessary  parties  not  cured  by  request  to  restrict 
effect  of  decision  to  parties  only. 

Succession  of  Pollock,  22  A.  574. 

5.  Citation  in  proper  capacity.  Appellee  must  be  cited  in 
capacity  in  which  he  is  sued. 

Camutz  vs.  Bank,  20  A.  35. 

6.  Erroneous  citation.  Time  allowed  to  correct  erroneous 
citaMon  where  appellant  is  without  fault. 

Hearing  &  Grelg  vs.  Inanranoe  Company,  29  A.  832;  Guerin  vs.  Bag* 
n^n>!efl,  9  L.  472 ;  Walker  vs.  Simon,  21  A.  669. 
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7.  Curator  ad  hoc  to  receive  citation.  Appointment  of  can- 
tor ad  hoc  to  receive  citation  of  appeal  not  anthorized. 

Stevenson  vs.  Edwards,  24  A.  266. 
Aliter  since  Act  78  of  1878. 
'8.  Nor  is  service  on  agent  of  non-resident  appellee  valid. 

Mcintosh  vs.  McLeod,  21  A.  465;MoMlcken  vs.  Smith. 5  N.  S.  428;  4  UJIT. 

9.  Service  of  citation  on  wife.  Sufficient  if  served  on  her 
alone,  where  husband  had  authorized  the  suit. 

Mrs.  Marie  Knu-lia  Thezan  V8.  Tbezan,  28  A.  442;  DeBlaoo  va.  Leru- 
seur.  26  A.  541. 

But  it  seems  husband  must  be  mentioned  in  citation  of 
appeal. 

Reene  vs.  Couyers,  16  A.  40;  7  L.  112. 

(B)  Upturn  day  of  appeal  : 

1.  In  criminal  cases,  within  ten  days,  and  forfeiture  of  ap- 
pearance bond  in  criminal  case. 

Act  .ill  of  1878;  State  vs.  Cassidy,  7  A.  270;  State  vs.  WUllRins,  37  A-  3»; 
State  vs:  Jenkins,  36  A.  H66. 

2.  In  cases  involving  right  to  office,  appeal  returnable  in  ten 
days. 

Aet  45,  E.  S.  1H70,  See.  7;  Wooten  vs.  Leitlanc,  32  A.  61*2;  Stat«  ex  ret 
Slack  VH.  Hall,  26  A.  58. 

3.  Judge  usually  fixes  return  day. 

Dejean  vs.  ^tilly,  13  A.  56.5. 

4.  As  to  return  day  for  various  parishes. 

Act  69  of  IH84,  p.  i»2;  Act  34  of  lSiH>,  p.  '28;  Act  12  of  1894  ;  Minor  v*.  Budd, 
37  A.  709. 

5.  Legal  delay.  Requisite  legal  delay  must  be  given  to  ap- 
pellee. 

Pieard  &  Weil  vs.  Prival,  36  A.  S70;  State  ex  rel.  Baldwin  vs.  Treat- 

urer,  2.^  A.  29. 

6.  Power  of  judge  to  fix  different  return  day.  When  there  ia 
not  time  to  prepare  transcript,  judge  can  fix  other  return 
day. 

Kartnli  vs.  Hugueuard,  39  A.  418;  State  ys.  Judge,  9  A.  14;  Bnbtfon 
V8.  City,  2S  A.  64 ;  Section  47  of  Act  46  of  1870;  Goodwyn  Tt,  Peny* 
<  o.,  26  A.  293;  12  A.  H26;  14  A.  787. 

7.  Improper  return  day  suggested  by  appellant  works  dismiB- 
sal  of  appeal. 

Pieard  A  Weil  vs.  Prival,  8A  A.  871;  Wooten  ts.  LeBlano,  a  A.  e<3; 
state  ex  rel.  Lee  vs.  Jumel  A  Burke,  S6  A.  9B1 ;  State  rs.  Gllntoo,  27  \. 
.'>40;  Citizens*  Bank  Ts.  Board  of  Liquidation,  27  A.  542;  Trimble  t«. 
Briehta.  lu  A.  778;  8L.  230;  13  L.  480;  Oftlzent*  Bank  ts.  Bnty  MX. 
747 ;  but  see  cauira  Otamlfe  A  Sons  vs.  Heyner,  Si  A.  696,  and  dlsMot- 
iiig  oTtinion  of  Feaner,  83  A.  606. 
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But  wiiere  erroneous  return  day  is  not  suggested   by 
counsel,  but  by  judge,  appeal  not  dismissed. 

Bartoli  V8.  Iluguenard,  vr.»  A.  414. 
8.  Certainty  of  return  day.     Designation  as  **  first  Monday  of 
July,  1878,"  is  sufficient. 
Sacccssion  of  Gayle,  27  A.  547. 

(a)  Correction  of  error  in  return  day  by  lower  judge  is 
legal. 

Cramer  vs.  Brown,  26  A.  272. 

(b)  But  he  has  no  power  to  extend  return  day. 

state  vs.  Judge,  11  A.  72h. 

584.  Return  of  Service  of  Citation  of  Appeal — The 
sheriff  must  make  his  return  on  the  back  ot  the  petition, 
stating  how  the  same  was  notified  to  the  appellee,  in  the 
same  manner  as  when  a  defendant  is  cited  to  appear  be- 
fore a  court  of  ori<^inal  jurisdiction,  and  deliver  or  trans- 
mit the  same  to  the  clerk  of  the  court  of  appeal,  before 
the  expiration  of  the  term  at  which  the  appellee  has  been 
cited  to  appear. 

C.  p.  200,  6«7. 

585.  Transcript  of  Appeal — After  the  appeal  has  been 
allowed,  and  the  surety  given,  the  clerk  of  the  court, 
from  whose  judgment  the  appeal  is  taken,  shall,  except  in 
cases  of  appeal  from  the  parish  courts  to  the  district  courts, 
inake  a  transcript  of  all  the  proceedings,  as  well  as  of  all 
documents  filed  in  the_  suit,  and  annex  to  the  same  the 
petition  of_appeal,  in  order  that  the  same  may  be  de- 
fivered  to  the  appellee  when  demanded. 

(A)  Transcript  of  appeal: 

L  Records  in  appeHate  court  properly  designated  by  number. 

title  and  other  descriptions  may  be    considered,  by  a^^ree- 

ment,  copied  in  transcript. 

8uoc*etsflion  of  Irwin,  83  A.  64 ;  Vredenburg  vb.  Behan,  82  A.  .'iSH;  Wa»h- 
biim  v.s.  Frank,  81  A.  439;  Ins.  Co.  ys.  Costa,  32  A.  2:  Itoiujirilh'  vh. 
Dede.  9  A.  291. 

2.  Defective  transcript  remedied  by  certiorari,  not  by  appli- 
oation  for  reheftrinfl:. 
Beeas  Tt.  Smith,  an  A.  189. 
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3.  Cost  of  transciipt.  Appellant  primarily  responsible  for 
costs  of  appeal  and  clerk  may  compel  payment  before 
deiivery  of  transcript. 

Act  24  of  1872. 

(a)  Prior  to  Act  24  of  1872,  appealing  plaintiff  was  re- 
quired to  pay  for  transcript. 

state  T8.  Bebrens,  17  A.  67 ;  State  vs.  Pbelps,  6  R.  308. 

(b)  But  appealing  defendant  was  not. 

state  TS.  Olerk,  22  A.  568 ;  State  T0.  (Uerk.  22  A.  578, 586.      « 

(o)  Act  8  of  1894  compels  stenographer  to  make  dapli- 
cate  copies  of  testimony,  to  be  used  in  making  cran- 
script,  without  extra  cost. 

4.  Number  of  transcripts.  Any  number  may  be  made  to  com- 
plete record. 

Yredenburg  vs.  Behan,  32  A.  563;  Washburn  vs.  Frank,  31  A.  427. 

5.  Only  one  of  several  appellaiite  need  bring  up  transcript. 

Succession  of  Touzaune,  86  A.  420. 

6.  What  transcript  need  contain : 

Only  those  documents  or  papers  necessary  for  trial  of 
case  between  parties  to  appeal. 
Succession  of  Townsend,  86  A.  536. 

7.  Transcript  need  not  contain : 

Original  petition  of  appeal.     Copy  suffices. 

Burns  vs.  Naughton,  24  A.  476. 

8.  Client's  duty  is  simply  to  copy;  he  can  not  make  eyidence 
by  adding  matters. 

Starke  vs.  Bossier,'  19  A.  180. 

586.  Trials  of  Appeals  De  Novo — All  appeals  from  the 
parish  courts  to  the  district  courts  shall  be  tried  de  novo. 
All  the  testimony  taken  in  writing  in  the  parish  court  shall 
be  used  as  evidence  in  the  district  court,  and  all  the  orig- 
inal papers,  with  the  evidence  of  every  kind  which  is  in 
writing,  with  the  suit,  shall  be  sent  up  on  the  appeal, 
which  shall  stand  in  place  of  a  transcript. 

The  laws  relative  to  suspensive  and  devolutive  appeals 
from  judgments  in  the  district  courts  shall  be  applicable 
to  appeals  from  judgments  in  the  parish  courts,  and  the 
party  appellant  shall  file  the  papers  in  the  district  court  on 
or  before  the  first  day  of  the  next  term  of  said  district  court. 
(Inoperative.) 

587.  Transcript  Filed  on  Return  Day — The  appellant 
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must  return  the  said  petition  of  appeal  and  the  transcript 
of  the  proceedings  into  the  court  of  appeal,  on  the  return 
day  thereof. 

(A)  Filing  of  Transcript : 

1.  Appeal  dismiBsed  if  transcript  not  filed  on  return  day,  op 
within  extension  of  time  when  such  obtained. 

Pierce  vs.  Cashing,  33  A.  401;  Buckley  vs.  Lecroix,  U  A.  29;  Wagner 
Ts  Hagan,  9  A.  538 ;  Pond  vs.  Horton ,  7  L.  176 ;  B.  B.  Co.  vs.  Hood,  3  A. 
226 ;  McDoweU  vs.  Peck,  5  A.  42 ;  Bonuable  vs.  Walter,  5  A.  744 ;  Leon 
vs.  Wolf  A  Bro.,  9  A.  GS;  Holmes  vs.  Brown;  6  A.  294;  Penny  vs.  Som- 
erville,  3  A.  668;  Dwijjrht  vs.  McHillin,  4  A.  360;  Annis  vs.  Purvis, 
Wood  &  Co., 5  A.  716;  Ducourinaii  vs.  Levistones,  2  A.  245;  Succession 

■  of  Logan,  4  A.  279;  Bhea  vs.  Ste.imer.  15  A.  712;  Cousin  vs.  Johnson, 
21  A.  210;  Moriere  vs.  Bobinson  &  Jones.  20  A.  229;  MeDonogh  vs.  De- 
Gruys,  10  A.  75;  Farmers*  Association  vh.  Strawbridgc,  24  A.  126. 

2.  But  when  no  term  of  court  ia  held,  filing  record  at  sub- 
sequent term  will  suffice. 

state  vs.  Bvans,  ll  A.  626. 

(B)  Extension  of  return  day : 

1.  Extension  will  be  granted  when  transcript  is  not  ready, 
appellant  being  without  fault. 

Massey  vs.  Helme,  15  A.  692. 

2.  Extension  must  be  granted  before  delay  has  expired. 

Succession  of  Bergold,  23  A.  374. 

(C)  Judge  fixes  return  day :   When : 

Judge  may  Ax  return  day  when  blank  is  left  for  that  purpose, 
flank  vs.  Legendre,  36  A.  787 ;  Luiclier  vs.  B.  B.  Co.  28  A.  .H20. 

588.  Failure  to  File  Transcript — If  the  appellant  neg- 
lect to  file  in  the  appellate  court  the  copy  of  the  record  ' 
and  the  accompanying  papers  within  the  time  thus  fixed, 
the  appellee  may  apply  one  of  the  modes  mentioned  in  the 
two  following  articles,  either  to  have  execution  on  the 
judgment  or  final  judgment  on  the  appeal. 

0.  p.  844. 

Failure  to  file  transcript: 

1.  Extension  of  time  to  file  transcript  does  not  carry  the 
usual  three  days  of  grace. 

Van  Hoven  vs.  Van  Hovcn,  48  A.  1171 ;  Bienvenn  vs.  Insurance  Com- 
pany, 28  A.  901 ;  Sun  Mutual  Insurance  Company  vs.  Bynum,  32  A.  28; 
Lacroiz  vs.  Bonin,  33  A.  119;  Pierce  vs.  Gushing,  38  A.  401;  Succes> 

'  sion  of  Gast,  42  A.  91. 
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2.  Failure  to  file  transcript  is  abandonment  of  appeal. 

Sterling  vs.  Heirs  of  Sterllns,  35  A.  840;  Pierce  vs  Gushing,  5S  A.  SID; 
Ducourneau  vs.  Levistones,  4  A.  30;  3  A.  245;  Briokell  V9.  Conner.  Id 
A.  235;  Colliasva.  Moiiticou,  9  A.  39;  Tarltou  V8.  Wofford,  15AM2; 
Redmond  vs.  Munn,  29  A.  149. 

But  where  failure  is  merely  to  file  transcript  containing 
suspensive  appeal,  and  devolutive  appeal  is  subse- 
quently taken  within  prescriptive  period,  appeal  \b  not 
abandoned  as  devolutive. 

Bowie  vs.  Davis,  33  A.  345;  Ve'^ges  vs.  Gonzales,  3.^?  A.  414;  Johnion 
vs.  Clark  &  Meader,  29  A.  762;  27  A.  244 ;  11  L.  380;  15  A.  116. 

589.  Execution  on  Certificate  of  Abandonment  of  Ap- 
peal— It  the  appellee  prefers  having  execution  on  the 
judgment,  he  may,  ^ithin  ^tj^eedays^fter^. the  time  al- 
lowed  for  the  appellant  to  file  the,  record,  obtain  a  certifi- 
cate from  the  clerk  of  the  appellate  court,  declaring  that 
the  record  has  not  been  brought  up,  and  on  the  produc- 
tion of  this  certificate  in  the  lower  court,  it  shall  award 
execution  on  the  judgment,  which  then  becomes  irrevo- 
cable. 

See  Succession  of  Andrews,  16  A.  840. 

Appellant  may  at  any  time  before  citation  of  appellee  aban- 
don appeal  and  issue  execution  on  judgment. 

Savoie  vs.  Thibodaux,  29  A.  52;  Snider  vs.  Collins.  30  A.  1336. 

590.  Judgment  at  Instance  of  Appellee — If  the  appellee 
prefers  to  have  judgment  on  the  appeal,  he  may  obtain  a 

•  copy  of  the  record  from  the  lower  court,  and  bring  it  up 
to  the  appellate  court,  and  may  pray  for  judgment,  or  for 
the  dismissal  of  the  appeal,  in  the  same  manner  as  if  the 
record  had  been  brought  up  by  the  appellant, 

0.  p.  884. 

(A)  Dismissal  of  appeal: 
Motion  to  dismiss  waived : 

1.  By  asking  amendment  of  judgment. 

Jacobs  vs.  Yale  &  Bowling,  39  A.  359. 

2.  By  taking  up  case  on  merits. 

8  R.  108;  8  R.  169;  Olaflln  A  Co.  vs.  Lisso  ft  Sheen,  31  A.  m ;  «  M.  8- (>!• 
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3.  By  filing  answer  though  motion  to  dismiss  pending. 

CljifUn  A  Oo.  V8.  Llsso  &  Sheen,  81  A.  171;  Jones  vs.  Shreveport,  28  A. 
has. 

4.  By  request  for  fixing  of  case  for  trial. 

liolden  vs.  Board  of  School  Directors,  31  A.  355;  White  V8.  Maguire,  16 
A.  337;  Creevy  V!»  Breedlove,  12  A.  745;  Temple  vs.  Marshall,  11  A. 
613;  0*ll*?my  vs.  MoLeod,  2  A.  138. 

(B)  Contents  of  motion  to  dismiss : 

Original  motion  to  dismiss  must  state  all  grounds  and  no  sub- 
sequent motion,  or  rule,  allowed  to  show  fault  of  appellant 
not  seasonably  urged. 

Snocession  of  Edwards,  34  A.  220. 

(C)  Notice  of  motion : 

Notice  of  motion  to  dismiss  must  be  given,  and  posted  notice 
without  name  of  appellant's  counsel  not  sufficient. 

IkTutaal  Insurance  (onipiiny  vs.  Costa,  32  A.  6. 

(D)  Who  may  move  to  dismiss : 

One  improperly  made  party  to  appeal  can  not  demand  dis- 
missal. 

Boutte  vs.  Boutte,  30  A.  isi ;  Succession  of  Tyson,  21  A.  117. 

591.  Appearance  and  Answer  of  Appellee — If  the  ap- 
peal have  been  duly  returned  on  the  return  day,  the  ap- 
pellee must  appear  within  the  delay  above  prescribed,  and 
file  his  answer,  praying  that  the  judgment  of  the  inferior 
court  be  affirmed,  and  the  appellant  decreed  to  pay  the 
costs. 

C.  p.  887  and  notes. 

592.  Prayer  for  Amendment  by  Appellee — Neverthe- 
less, if  the  appellee  complain  of  some  parts  of  the  judg- 
ment of  the  inferior  court,  he  may,  without  appealing 
from  the  same,  pray  it  to  be  set  aside  in  those  points  in 
which  he  believes  that  he  is  aggrieved. 

C.  p.  883,  887, 888,  889. 

1.  This  article  applies  only  where  all  the  parties  have  been 
cited,  and  aU  the  issues  tried  in  first  instance  are  appealed 
from. 

<;irod  V9.  Creditors,  2  A.  546. 
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2.  Amendment  of  judgment  must  be  asked  in  answer  to  ap- 
peal, not  in  brief  only. 

state  YS.  Becker,  30  A.  682 ;  5  A.  140 ;  5  A:  38;  5  A.  683 ;  1  A.  340. 

I 

i.i.^*^*^  g^-j^  Prescription  of  Appeal— No  appeal  will  lie,  ex- 

""       ,   ^      cept  as  regards  minors,  after  ^a  vear  has  expired,  to  be 

9  computed  from  the  day  on  which  the  final  judgment  was 

rendered,   if  the  party  claiming  the'  same  reside  in  the 

Slate,  and  after  two  years,  if  he  be  absent  therefrom. 

This   delay,  as    relates  to    minors,  must  be  computed 
from  the  day  of  their  becoming  of  age. 

aP.  667,  »7'i,  573,  1133! 

\A)  Prescription  of  appeal: 

1.   Except  in   cases   hereafter  specified,   devolutive   appeal 
prescribed  by  one  year :  which  commences  to  run — 

(a)  From  notification,  where  judgment  is  by  default, 
without  personal  service. 

Verges  vs.  Gonzales,  33  A.  414;  Hoffman  vs.  Howell  &  Riley,  27  A. 
304 ;  Taylor  vs.  Woodward,  26  A.  213;  Hoffman  vs.  Howell.  27  A. 
304;  Holbrook  vs.  Bronson,  25  A.  51. 

(b)  From  time  of  notice,  in  executory  process. 

Lombas  vs.  Robichaux,  14  A.  105;  State  vs.  Judge,  16  A.  393;  Billet 
vs.  Henry,  2  A.  146. 

(c)  From  adjournment  of  court  in  the  country  parishes. 

Phillips  vs.  Her  Creditors,  37  A.  71. 

(d)  From  time  of  filing  decree  with  clerk  and  notice  by 
him  thereof,  to  party  or  advocate,  when  judgment 
is  rendered  in  chambers. 

Act  72  of  1884. 

(e)  From  signing  of  judgment  in  contradictory  pro- 
ceedings after  personal  citation. 

Hall  vs.  Be^jrs,  17  A.  238;  Wobb  vs.  Keller,  36  A.  930;  89  A.  930. 

2.  As  to  absentee H,  right  of  appeal  prescribed  by  two   years 
from  signing. 

Consolidated  Association  vs.  Mason,  24  A.  518;  Schmidt  A  Ziei^ler  vs. 
National  Bank,  n  A.  314 :  Lambert '^s.  Conrad,  18  A.  145;  Siiccessionof 
*  Martin  vs.  Succession  of  Uoggatt,  87  A.  340. 

Even  when  after  death,  non-resident  is  represented  by 
resident  administrator. 

Suee«?*si<)n  of  Martin  vs.  Suoceasion  of  Hoggatt,  M  A.  M2. 
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d.  As  to  minors^  right  of  appeal  is  prescribed  by  one  year, 
computing  from  majority;  bat  where  tutor,  executor  or 
administrator  fails  to  appeal  within  legal  delay,  minor  heir 
coming  of  age  can  not  appeal. 

We8t  T8.  DaYl8,34  A.  357;  Audat  V8.  Lutey,  12  B.  325;  Frejeaa  vs.  Bobia. 
14  A.  801. 

4.  As  to  suspensive  appeal — ^prescription  is  ten  day^ 

Boyd  YS.  Labranohe,  215  A.  285. 

6.  And  notice  of  judgment  may  be  served  at  domicile,  eyea 
as  to  married  woman. 

Holbrook  vs.  Broiison,  25  A.  51;  12  L.  600. 

As  to  notice  of  judgment  by  justice  of  the  peace. 
See  State  ex  rol.  Henderaon  ts.  Justice,  39  A.  21. 

6.  What  days  not  counted :  Not  counting  Sundays,  nor  day 
when  judgment  signed,  nor  that  when  delay  expires. 

Tnpery  va.  Bdmondson,  29  A.  851. 

7.  No  interruption  of  prescription  of  appeal : 

A8bbey  va.  Asbbey,  41  A.  Ill;  Grifflug  V8.  Bowman,  3  R.  115;  Hall  vs. 
Keggs.  17  A.239;  Knox  vs.  Duplantler,  21  A.  294;  Bealrd  vs.  Kuss,  34 
A.  318 

(a)  But  time  for  appealing  suspended  by  proceedings 
through  mandamus  to  compel  granting  appeal. 

Ready  vs.  City,  27  A.  169. 

fb)  Rule  to  set  aside  order  of  seizure  and  sale. 

Abrams  vs.  Jay,  16  A.  373. 

(o)  See  id,  in  actions  of  nullity. 

C.  p.  612;  St.  Homes  vs.  Navigation  Co.,  24  A.  331. 

(d)  And  in  Federal  courts  where  such  cause  as  civil  war 
suspended  right  of  appeal. 

The  Protector,  9  Wall.  687;  Hanger  vs.  Abbott,  6  Wall.  582. 

8.  Second  appeal  must  be  within  prescriptive  period. 

Smith  vs.  Vanhille,  U  L.  3B0;  Dugas  vs.  Truxillo,  15  A.  116;  Heirs  of 
Hoover  vs.  York  A  Hoover,  35  A.  674 ;  Teatman  vs.  Lennox,  8  Peters, 
123;  19  How.  Ih2. 

9.  Appeal  in  divorce  cases.     Thirty  days  allowed. 

Holbrook  vs  Bronson,  25  A.  51;  Acts  1871,  p.  151. 

10.  Appeal  in  criminal  cases — ^must  be  obtained  at  same  term 
as  judgment  rendered,  and  returnable  in  ten  days. 

state  V8.  Bams,  38  A.  863;  Acts  1878,  No.  30. 
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11.  IVhen  appeal  considered  as  taken:  asking  appeal  and 
filing  of  bond  are  initial  points  of  taking  appeal.  Oitation 
may  be  served  after  prescriptive  period. 

Uliuuu  &  Co.  V8.  Bri>?gs,  Payne  &  Co.,  32  A.  655;  Boutte  vs.  Boatt«. » 
A.  181 ;  Borremire's  Case,  10  L.  160;  Bowie  vs.  Davis,  33  A.  317;  Gibeoa 

•  vs.  Selby,  2  A.  630;  Mortee  vs.  Ud wards,  20  A.  236;  Bank  vs.  Foriierr 
27  A.  2U. 

But  see  to  effect  that  in  Federal  courts  bond  may  be  filed 
after  prescription  has  run. 
The  Dos  Hermanii,  10  Wheat.  806. 

12.  Can  prescription  barring  appeal  be  waived? 

See  In  negative  llrooks  vs.  Morris,  11  How.  204;  Uterelncr  vs.  Miller, 
29  A.  •!:«. 

But  see  to  the  effect  that  time  for  appealing  may  be  ex- 
tended by  consent. 

state  ex  rel.  R.  R.  Co.  vs.  Judi<e,  27  A.  697. 

13.  Prescription  of  appeal  applies : 

(a)  To  appellee,  who  must  file  transcript  within  the  year 
if  he  wishes  judgment  thereon  under  O.  P.  692. 

•City  vs.  Adams,  28  A.  18. 

(h)  To  one  appealing  even  from  judgment  in  his  own 
favor,  as  when  appeal  is  taken  from  judgment  obtained 
under  Act  11  of  E.  S.  1876,  which  requires  validity  of 
certain  questioned  bonds  and  warrants  to  be  de- 
termined by  the  Supreme  Court  as  a  prerequisite  to 
a  legal  exchange  of  same  by  Board  of  Liquidation  for 
bonds  authorized  to  be  issued  by  said  board  under  Act 
3  of  1874. 

Charles  vs.  Board  of  Liquidation,  37  A.  176;  State  ex  rel.  Meyen 
vs.  Same,  33  A.  126;  Jardot  vs.  Same,  40  A.  379. 

594.  No  Withdrawal  of  Appeal  Except  by  Consent- 
Renewal  of  Appeal — From  the  moment  when  the  citation 
of  appeal  is  served  on  the  appellee,  the  appellant  can  not 
withdraw  his  appeal;  and  whether  the  appellee  obtain 
the  rejection  of  the  appeal  by  producing  the  record  from 
the  court  below,  or  prosecute  execution  on  the  judgment 
appealed  from,  on  the  certificate  of  the  clerk  that  the 
record  has  not  been  brought  up  by  the  appellant,  the  ap- 
peal shall  be  considered  as  abandoned,  and  the  appellant 
shall  not  be  afterward  allowed  to  renew  it. 

<".  p.  491, ."):{'-;,  Wl. 
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(A)  ReneuHil  of  appeal :  When  not  permitted : 

1.  When  appellant  fails  to  file  transcript  in  time. 

Redmond  vs.  Mann,  24  A.  149;  DwiKbt  ys.  MoMillen,  4  A.  850;  Jenks  tb. 
Bond,  3  A.  8*j9;  CoUlna  vs.  Moutlcon,  9  A.  39;  Dozier  vs.  Sargent,  4  L. 
41 ;  Roberts  vs.  Benton,  1 R.  100;  Williams  vs  LeBlanc,  15  A.  591 ;  Sao- 
cession  of  Andrews,  16  A.  .h40;  Sharkey  vs.  Bankston,  22  A.  119; 
Brlokell  vs.  Connor,  10  A.  .S25;  4  L.  41;  Landry  vs.  Landry,  21  A.  143; 
Sterling  vs.  Sterling,  35  A.  840;  31  A.  858;  83  A.  410;  .33  A.  345;  Pierce 
VB,  Cusbing,  33  A.  810 ;  Succession  of  Llula,  42  A.  475 ;  22  A.  209 ;  Duconr- 
neau  vs.  Levistones,  HA,  245;  Succession  of  Loi^an,  4  A  279;  Copley 
vs.  Ronth.  3  A.  189;  R.  R.  Co.  vs.  Hood,  3  A.  226;  Laus^ade  vs.  Maury, 
31A.  858;  Tarleton  vs.  Woftord,  15  A.  593;  World's  Kxposltion  va. 
R.  B.  Co.,  39  A.  355;  Bienvenu  vs.  Ins.  Co.,  32  A.  'Mi, 

2.  When  appellant  fails  to  give  sufficient  suspensive  appeal 
bond,  and  no  other  kind  of  appeal  was  allowed. 

Johnson  vs.  Clark  A  Header,  29  A.  762. 

3.  When  prior  appeal  by  same  party  has  taken  up  judgment 
in  its  entirety. 

Codery  vs.  Wat«'rwork-«  Co.,  42  A.  441. 

4.  When  suspensive  appeal  is  abandoned,  devolutive  appeal 
is  not  thereafter  allowed. 

Laussade  vs.  Maury,  31  A.  858  ;  Collins  vs.  Monticou,  9  A.  89;  Duconr* 
neau  vs.  Levistones,  4  A.  30. 

/B.    When  reneiixil  permitted: 

1.  When  second  order  of  appeal  is  granted  within  time  for 
appealing,  and  prior  appeal  not  abandoned. 

Mortee  vs.  Edwards.  20  A.  236;  Dugas  vs.  Truxillo,  15  A.  116;  Smith  vs. 
VanblUe,  11  L.  382;  Pierce  vs.  Cusbing,  :i3  A.  401;  John  vs.  Clark  A 
Header,  29  A.  762 ;  Verges  vs.  Gonzales,  33  A.  410. 

2.  When  appeal  sent  to  wrong  court. 

He  Williams  vs.  Michel,  43  A.  984. 

8.  When  appellee  has  not  been  cited. 
White  vs.  Haguire,  16  A.  3J7. 

4.  When  first  appeal  was  from  unsigned  judgment. 

Association  vs.  Mason,  24  A.  518. 

5.  When  bond  not  yet  given  though  order  obtained;    filing 
bond  initial  step  toward  appealing. 

Bank  vs.  Fortier,27  A.  244;  Mortee  vs.  Edwards,  20  A.  2.H6;  Bowie  vs. 
Davis,  83  A.  847. 

6.  When  appeal  not  heard  on  merits,  or  was  premature. 

Hall  vs.  Beggs,  17  A  238;  Succession  of  Planchct,  29  A.  520. 
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7.  When  suspensive  appeal  dismissed  for  insofflciency  of  tnm^ 
script,  devolutive  appeal  may  be  taken  in  one  year. 

8t>ite  ex  rel.  Cremonini  vs.  Baton  Bouge,  S6  A.  1108;  Vorgea  ▼s.Gm- 
Kale8,  33  A.  41A;  16  A.  116;  27  A.  244;  Bowie  vs.  Davi.s,  3A  A.  SIB:  Bov- 
man  vs.  Kaufman,  31  A.  193;  State  ex  rel.  Snares  vm.  Hebrew  Oon^re- 
nation,  31  A.  205. 

(G)  Curator  ad  hoc  can  not  waive  right  of  appeal  direoUjf  or  in- 
directly, 

Jlienvenu  vs.  Ins.  Co.,  33  A.  209. 

(D)  Separate  appeals  may  be  allowed : 

1.  To  different  appellants. 

Bowman  vs.  Kaufman,  30  A.  1021. 

2.  From  injunction  of  executory  process,  and  from  process 
itself  when  grounds  are  different. 

Pargoud  vs.  Richardson,  80  A.  1286. 

595.  Withdrawal  and  Renewal  of  Appeal — But  if  the 

appellant  wishes  to  withdraw  his  appeal  before  he  has 
cited  the  appellee,  he  may  be  allowed  to  do  so,  on  motion 
to  the  lower  court;  and  in  such  case  he  may  renew  his 
appeal  within  the  time  herein  above  allowed. 

C.  p.  901. 

1.  By  special  legislation,  plaintiff  contestant  for  office  may 
discontinue  suit  pending  in  any  of  the  courts  of  this  State 
on  paying  costs. 

Act  40  of  IHl.i,  p.  80. 

2.  When  appellee  is  cited  jurisdiction  attaches,  and  appeal 
can  not  be  abandoned  even  by  consent.  Consent  neither 
confers  nor  divests  jurisdiction. 

state  ex  rol.  Girahara  va.  Judj;*'.  41  A.  598;  Saocesslon  of  Andrews,  W 
A.  340. 

But  before  citation  appeal  may  be  withdrawn. 

White  vs.  Maguire,  16  A..3.H7;  Savole  vs.  Thibodaox,  39  A.52;>SDi- 
de^  vs.  Collins,  30  A.  VlA'J. 

596.  Proceedings  Against  Surety — If,  on  the  execution 
Ol  the  judgment  of  the  appellate  court,  there  is  not  suffi- 
chmi  property  of  the  appellant  to  satisfy  the  judgment 
and  costs,  the  appellee  may  obtain  judgment  against  the 
surety  given  by  the  appellant;  provided,  that  no  suit  shaU 
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be  instituted  against  such  security,  until  the  necessary- 
steps  shall  have  been  taken  to  enforce  payment  against 
the  principal. 

C  O.  306$;  C.  p.  675.  579,  737,  726. 

(A)  Proceedings  against  surety  on  appeal  bond,    Eixtent  of  liuhUity: 
Hia  Uability  can  never  exceed: 

1.  That  of  principal. 

Cilbenvs.  M»Tium,  2  A.  l«2;  Purhum  vs.  Cobb,  9  A.  426;  Friedman 
Bros.  V!*.  Leiole,  88  A.  65B. 

But  in  suspensive  appeals,  the  surety's  liability  extends 
to  amount  mentioned. 

Simon,  Culver  &  Co.  vs.  I^'ovy,  27  A.  68;  Diamond  vs.  Fettltt,  3 
A.  37. 

2.  Nor  can  his  liability  exceed  the  terms  of  judgment  ren- 
dered in  suit  in  which  he  is  surety ;  hence  he  will  not  be 
liable — 

fa)  For  amoimt  of  original  judgmenty  when  his  obligation 
is  given  in  suit  for  nullity  of  said  judgment. 
Greiner  vs.  Prendergast,  3  A.  389. 

(b)  For  incidental  damages,  as  when  a  slave  sues  for  free  - 
dom  and  is  cast,  his  surety  liable  for  costs  and  for  sur- 
render of  slave,  but  not  for  value  of  his  services 
pending  the  litigation. 

Cartwright  vs.  McMillan,  3  A.  6m7. 

(c)  Or  where  third  person  appeals suspensively  from  judg- 
ment peremptorily  mandamusing  sheriff  to  accept  bond 
tendered  for  release  of  attachment  and  where  bond  for 
appeal  is  to  satisfy  whatever  judgment  may  be  ren- 
dered against  appellant,  surety's  obligations  not  held 
to  embrace  obligation  to  satisfy  judgment  which  had 
been  rendered  against  sheriff  or  pay  general  damages 
of  appeal. 

Friedman  vm.  Lemle,  38  A.  656. 

(d)  For  amount  of  judgment  appealed  from  but  only  for 
amount  of  judgment  rendered  on  appeal. 

Cooper  and  Wife  vs.  Bhodes,  30  A.  633;  Diamond  vs.  Fettltt,  3 
A.  39;  Holmet^  &  Sanwlch  vs.  Steamer  Belie  Aire,  6  A.  523; 
Wilson  vs.  Churchman,  6  A  4G9. 

B)  Abcntdonment  of  appeal  vnll  not  relieve  surety. 

Oamponier  vs.  Washington,  2  A.  1013;  Simonds  vs.  Uein,  22  A.  296. 
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(C)  When  surety  is  bound: 

1.  Surety  is  not  bound  until  final  judgment  rendered.  Henee 
not  bound  when  case  merely  remanded. 

Wilson  vs.  Churohman.  6  A.  469. 

2.  Nor  will  sureties  be  bound  where  appeal  heard,  though 
lower  court  had  rescinded  appeal  on  proof  that  snretiefl 
were  insufficient. 

Agelasto  TS.  Mills,  80  A.  1346. 

.(D)  Prior  steps  against  principal  usually  necessary  : 

1.  Return  nulla  bona  against  principal  is  usually  necesaarj. 

Folder  vs.  Palmer,  8ft  A.  815;  Ohalaron  vs.  McFarlane,  9  L.  28(X 

2.  When  prior  demand  and  return  nulla  bona  against  princi- 
pal not  necessary : 

(a)  Where  principal  has  removed  from  parish. 

Guayvs.  Andrcws.S  A.  141 ;  Cooper  vs.  Rhode:^.  30  A.  535;SimoD<Si 
vs.  He  in,  22  A.  296. 

(b)  Where  principal  has  gone  into  bankruptcy. 

Wogan  vs.  Thompson,  10  A.  284. 

(c)  Where  principal  is  d^ad. 

DeBlanc  vs.  Levasseur,  26  A.  543;  Lepretre  vs.  Barthet,  25  A.  134; 
Alley  vs.  Hawthorne,  1  A.  122;  Trimble  vs.  Blrchta,  11  A.  IH; 
Murlson  vs.  Butler,  20  A.  513;  Wells  vs.  lioach,  10  A.  545;  Boor- 
f^eat  vs.  Adams,  11  A.  78. 

(d)  Where  appeal  bond  is  given  on  appeal  from  decree 
for  executory  process,  only  mortgaged  property  conW 

be  sold. 

Whann  vs.  Irwin,  27  A.  706;  Landry  vs.  Victor.  30  A.  lOli 

(e)  Where  demand  is  vain  or  impossible,  as  when  prin- 
cipal debtor  has  made  cession  or  has  died. 

Alley  va.  Hawthorne,  1  A.  126. 

(f)  Where  property  of  principal  is  heavily  incumbered. 
Folger  vs.  Palmer,  35  A.  814. 

(Ej  Where  appellant  fails  to  file  transcript,  execution  mayitwej 
and  surety  be  held  on  failure  to  collect  from  priricipaL 

Moore,  Young  A  Hyams  vs.  Lalaurie,  27  A.  646;  Champonier  vs.  Washing- 
ton, 2  A.  1013. 

(F)  Return  of  nulla  bona: 

1.  Sheriff's  return  conclusive  until  successfully  traversed. 
Pinard  vs.  George,  30  A.  385. 
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2.  And  mere  allegation  of  prematurity  of  return,  with  no 
proof  of  injury,  will  not  help  surety. 

Yale  A  Co.  vs.  Doll,  38  A.  718;  Pinard  ys.  George,  30  A.  387 ;  Holmen  A 
Sanwich  ys.  Steamer  Bell  Aire,  0  A.  633;  Simonds  vs.  Hefn,  23  A.  296. 

(O)  Recital  of  returns: 

Betnm  must  show  demand  on  debtor,  and  then,  failing,  upon 
plaintiff  in  execution  to  point  out  property. 

LoYois  YS.  Thibodaux,  13  A.  261;  Gayoso  vs.  Hicky,4L.  301;  Conway 
TS.  Jones.  17  L.  416;  Lynch  ys.  Burr,  10  R.  138;  Alley  ys.  Hawthorne^ 
1  A.  123;  Perkins  ys.  Bard,  16  A.  444;  Gray  ys.  Andrews.  8  A.  141 ;  Shep- 
liard  YS.  Stewart,  20  A.  191 ;  Wells  ys.  Boach,  10  A.  ft44 ;  Bonrgeat  ys. 
Adams,  11  A.  78;  Simonds  ys.  Hefn,  22  A  296. 

(H)  Defences  of  surety.     He  can  show : 

L.  That  a  legal  sale  of  his  principal's  property  could  have 
satisfied  judgment;  or  that  fraud  of  plaintiff  prevented 
Bcch  satisfaction. 

Lafayette  Ins.  Co.  ys.  Bemmers,  30  A.  1849. 

2.  That  he  is  not  surety  for  partner,  but  for  the  firm,  when  he 
is  sought  to  be  held  as  surety  for  former. 

Grief  ys.  Kirk,  17  A.  25;  Anderson  ys.  Arnette,  30  A.  74. 

8.  He  can  not  urge : 

(a)  Grounds  which  might  have  been  a  valid  defence  to 
original  action,  such  as  that  the  obligation  grew  oat  of 
illicit  enterprise. 

Morrison  ys.  Butler,  20  A.  612. 

fb)  That  appellant  did  not  sign  the  bond. 
Anderson  ys.  Arnette,  30  A.  74. 

597.  Foregoing  Rules  Govern  Appeal  to  Supreme  Court 
— The  rules  provided  in  the  preceding  articles  shall  gov- 
ern all  appeals  to  the  Supreme  Court,  whether  the  same 
be  taken  from  judgment  rendered  by  district  courts  or 
parish  courts. 

598.  Appeals  from  Parish  Courts — Appeals  taken  from 
flie  judgments  of  parish  courts  shall  be  tried  de  novoy  that 
is  to  say,  that  each  of  the  parties  shall  be  allowed  to  pro- 
duce new  evidence,  and  to  have  their  witnesses  examined 

again. 

a  p.  1139;  42  A.  73. 

(Inoperative  since  abolUion  of  parish  courts, ) 
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599.  Testimony  Taken  in  Parish  Court  Reduced  to 
Writing — Nevertheless,  if  the  testimony  given  before  the 
parish  court  he  taken  in  writing,  and  has  been  sent  with 
the  records  to  the  district  court,  the  party  in  whose  favor 
such  testimony  was  given  may  use  the  same  before  the 
district  court,  without  being  obliged  to  produce  the  wit- 
nesses in  person. 

(Inoperative.) 

600.  Rules  of  Practice  in  Supreme  Court — The  rules 
of  practice,  to  be  observed  by  the  Supreme  Court,  are 
hereby  prescribed  in  a  particular  title,  and  the  two  follow- 
ing articles. 

601.  Clerk  Must  at  Request  Take  Down  Testimony— 

Either  party  may  require  the  clerk  to  take  down  the 
testimony  in  writing,  which  shall  serve  as  a  statement  oi 
facts,  if  the  parties  should  not  agree  to  one. 

0.  p.  1042. 

602.  Statement  of  Facts — When  the  deposition  of  wit- 
nesses have  not  been  tak^n  in  writing  in  the  interior 
court,  the  party  intending  to  appeal,  or  his  advocate,  must 
require  the  adverse  party  or  his  advocate,  to  draw^,  jointly 
with  him,  a  statement  of  the  facts  proved  in  the  cause,  and 
this  statement  thus  drawn  and  signed,  either  by  the  par- 
ties or  their  advocates,  shall  be  annexed  to  the  records, 
and  a  transcript  of  the  same  transmitted  to  the  Supreme 
Court. 

C.  p.  894. 

(A)  Statement  of  facts :  When  made: 

1.  Statement  of  facts  may  be  made  after  taking  of  appe«L 

state  ex  rel.  Boadreaux  vs.  Judge,  13  A.  4H5;  Jones  vs.  NeTille.  9B. 
478;  Mcokor  va.  Galpln,  4  H.  259;  Union  Bank  vs.  WiUiams,  IC  L.». 
Trenchard  vs.  Klderkln,  8  L.  294;  6  Wall.  111. 

2.  N'  t  after  ming  of  bond. 

Logan  vs.  Winder,  22  A.  258;  S  L.  455;  16 1*.  236;  but  see  comtrm  HW  A  Oo. 
V8.Tippctt,  10  A.  6M. 
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8.  And  can  not  be  exacted  of  judge  at  snbseqaent  term  when 
his  recollection  no  longer  enables  him  to  make  it. 

Lucas  Ts.  Bell,  10  A.  180;  Henri  vs.  Pranolnones,  81  A.  836. 

^B)  LHity  of  appellant : 

1.  Appellant  should  see  to  making  statement  of  facts,  and 
appeal  dismissed  when  none  in  record. 

Oooley  vs.  Broad,  29  A.  71 ;  Majoire  ys.  Harbin,  25  A.  667 ;  Johnson  T8. 
'  Spearing,  16  L.  232. 

3.  Bat  where  stenographer  fails  to  transcribe  notes,  appeal 
not  dismissed,  but  case  remanded  for  a  new  trial. 
Nloholla  ys.  Harris,  32  A.  647. 

/O)    When  statement  of  facts  necessary: 

Statement  of  facts  is  necessary  and  absence  thereof  works  dis- 
missal of  appeal,  where  evidence  was  given  in  lower  court 
and  parties  and  judge  could  not  agree. 

Henri  vs.  Francincues,  31  A.  856;  Roberts  rs.  Benton,  1  B.  100;  Boiler 
▼s.  Day,  16  L.  251 ;  Clark  vs.  Laldlaw,  4  B.  880;  Tbayer  vs.  Littleflold, 
5  B.  15'i ;  Thomason  ys.  Baum,  6  L.  123 ;  Virges  vs.  Gonzales,  83  A.  410. 

^D)    When  not  necessary, 

1.  When  face  of  papers  sufficiently  show  issues  involved. 

Parish  of  St.  Martin  ex  rel.  Baker  vs.  Delahous^aye,'  30  A.  1092. 

2.  When  errors  of  law  alone  are  relied  on  and  seasonable  as- 
signment of  errors  is  filed. 

Succession  of  Townsend,  36  A.  447. 

3.  When  the  appeal  is  to  court  of  appeals  on  law  points 
alone. 

state  ex  rel.  Harmony  Club  vs.  Judge,  4*2  A.  1083. 

{ B)   Certiorari: 

Certiorari  useless  when  testimony  was  not  taken  down  and 
appeal  will  be  dismissed. 

Clark  vs.  Laidlaw,  4  B.  880;  Thayer  vs.  Llttlefleld,  5  B.  152;  Roberts  ts. 
Benton,  1  B.  100. 

603.  Court  Shall  Make  Statement  When  Parties  Dis- 
agree— If  the  adverse  party,  when  required  to  do  so,  re- 
fuse to  join  in  making  out  the  statement  of  facts,  or  if  the 
parties  can  not  agree  as  to  the  manner  of  drawing  the 
same,  the  court,  at  the  request  of  either,  shall  make  such 
statement  according  to  their  recollection  of  the  facts,  or 

from  the  notes  they  have  taken  of  the  evidence. 
a  p.  W6. 
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It  ifi  OQly  after  refusal  of  adverse  party  to  join  in  making 
statement  that  judge  can  be  called  in. 
Castaiug  TS.  Stone,  4  A.  18. 

SECTION  III. 
Of  the  Nullity  of  Judgments, 

604.  Nullity  of  Judgment  —  One  may  demand  the 
nullity  of  a  judgment  for  any  of  the  causes  provided  in 
this  section,  even  if  no  appeal  have  been  taken  from  the 
same,  or  if  the  delay  for  taking  the  same  have  expired. 

{A  )  yo  CLction  of  nullity  where  remedy  is  by  appeal, 

Etiterbrook  &  Gallier  vs.  Gauche,  27  A.  S6;  Blanck  vs.  SpeokmaiuSS  A 116; 
Taliaferro  vs.  Steele,  14  A.  16ii;  GIlmoreys.Gilmore,  9  A.  203;  Seymour Ti. 
Cooley,  9  L.  79;  22  A.  371;  but  see  c:ockfleId  vs.  Toures,  24  A.  168,  where 
both  remedies  allowed  simultaneously;  set'  also  State  ex  reL  Falwx 
vs.  Judge,  H3  A.  928:  30  A.  879;  12  A.  726;  23  A.  147. 

iii  Direct  action,  necessary ;  no  collateral  attack  unless  nuUiJt^  is 
apparent  on  face  of  record. 

l^iijourin  vs.  Uamclli,  35  A.  783;  Blllgery  vs.  Billgery,  84  A.  383;  Davis  v». 
lirctT,  32  A.  425;  Gusnian  vs.  DePoret,  83  A.  837;  Landes  vs.  Brent,  10 How. 

.148. 

C)  Judgments  of  courts  seized  of  jurisdiction  are  not  coUaterMy 
ttitaakable,  e.  g.  : 

1,  Judgment  of  ejectment. 

Huyghe  vs.  Briukman,  34  A.  831. 

2.  Judgment  granting  respite. 

Anderson  vs.  Duson  et  als.,  35  A.  917. 

3.  Judgment  appointing  administrators  and  executors. 

Duson,  Curator,  vs.  Dupre  et  al.,  35  A.  896. 

4,  Order  appointing  judge  ad  hoc. 

state  ex  rel.  Williams  vs.  Constable,  33  A.  1413;  Guilbeau  vs.  Cor 
mier,  32  A.  930;  State  ex  rel.  Fendeson,28  A.  82;  State  ex  rel.  MesUyer 
vs.  Debaillion,  Judge,  36  A.  830 

£>.  Judgment  appointing  provisional  syndic. 

ClouUer  vs.  Lemee  et  al.,33A.  305;  Succession  of  Alti'raus,  32  A.  3(4; 
Succession  of  Dugas,  30  A.  268. 

6*  Judgment  of  partition. 

Paul  vs.  Laniothe,  36  A.  318;  14  A.  666;  22  A.  371;  Bayhi  vs.  Baybi.  tf  ^ 
.'>29. 

7.  Judgment  recognizing  homestead. 
Calvlt  vs.  WlUiams,  35  A.  322. 
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8.  Jadgment  acceptmg  surrender  and  ordering  meeting  of 
creditors. 

Bajourin  ts.  Bamelli,  86  A.  788.  # 

9.  Judgment  however  erroneous  when  defects  are  only  latent. 

Bledsoe  vs.  Erwin,  33  A.  618,  and  oases  oited;  Oouipton  vs.  8andford» 
10  A.  838. 

10.  Judgment  appointing  tutor. 

Sacoesslon  of  Garrison,  16  A.  27;  OalUebeau  v».  Ingrouf,  14  A.  621. 

11.  Judgment  appointing  liquidator. 
Soathcm  Mutual  Ins.  Ck>.  vs.  Pike,  33  A.  823. 

12.  Judgment  adjadicating  community  property. 
Succession  of  Bobinson,  23  A.  17;  Sanderson  vs.  Carson,  2  A.  894. 

13.  Order  of  recusation. 

State  ex  rel.  Mestayer  vs.  Judge,  36  A.  828. 

14.  Judgment  appointing  tutrix. 

Succession  of  Hawkins,  35  A.  591 ;  Kent  vs.  Brown  A  Learned,  88  A. 
812.813. 

15.  Judgment  of  separation  in  property. 

Lewis  vs.  Peterkin,  33  A.  781 ;  Farwell  vs.  O'Neal,  22  A.  619;  Dinkgrave 
vs.  Norwood,  10  A.  664;  Brown  &  Learned  vs.  Sinythe,  40  A.  825. 

16.  Judgment  appointing  under-tutor. 

Succession  of  Keller,  39  A  580;  Succession  of  Winn,  8  R.  806;  Hoover 
vs.  Sellers,  6  A.  182;  Thibodaux  vs.  Thibodauz,  6  A.  698;  Martin  vs. 
Jones,  12  A.  168;  Tutorship  of  Hughes.  13  A.  380;  OalUebeau  vs. 
Ingronf,  14  A.  623;  Succession  of  Hawkins,  86  A.  693;  Suocession  of 
Sadler  vs.  Henderson,  35  A.  829. 

17.  Judgment  in  opposition  to  tutor's  account. 
Tutorship  of  Heirs  of  Byland,  88  A.  7u8. 

18.  Judgment  appointing  syndio. 
Cloutler  vs.  Lemee,  80  A.  806. 

19.  Judgment  against  administrator. 

Succession  of  Quin,  30  A.  948;  Succession  of  Neal,  25  A.  128. 

20.  Judgment  of  revival  rendered  contradictorily  with  as- 
signee of  bankrupt  debtor. 

Ludeling  va  Chaffe,  40  A.  645. 

2L  Award  of  arbitrators. 

Peniston  vs.  Somers,  16  A.  679. 

22.  Judgment  adjudicating  property  to  surviving  wife, 
rendler  vs.  Daigre,  19  A.  190. 

23.  Judgment  by  wife  confessing  claim. 
BeU  vs.  Francke  A  Danneel,  23  A.  599. 
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(X?;  Collateral  attack  permissible: 

1.  Whera  judgment  is  absolute  nullity: 

(a)  As  when  rendered  against  a  dead  man  eo 
Edwards  vs.  Whited,  29  A.  647. 

(b)  And  where  court  is  without  jurisdiction  ratione  ma- 
teria?. 

Alter  YS.  Pickett,  24  A.  615;  Reruard  Ys.  Viimaad,  i  N.  &  8; 
Quine  YS.  Mayes,  2  R.  610;  Williams  vs.  Clarke.  U  A.  961; 
Simpson  YS.  Hope,  23  A.  .V»7;  Succession  of  Dur^ind,  34  A.  3SS; 
Kichardson  vs.  Hunter,  2.8  A.  255;  Stevenson  vs.  Elser,  23  A.  42L 
D'Arcy  vs.  Ketchum,  11  How.  166;  Webster  vs.  Boed.  11  How. 
437. 

(il)  But  want  of  jurisdiction  ratione  personm  maj  be 
waived. 

PeronI  vs.  Riley,  39  A.  302. 

2,  Where  judgment    homologating  tutor's    account   is    at- 
tacked by  third  persons. 

Succession  of  Triche,  34  A.  1148. 

tS.  Will  and  order  of  execution,  as  to  third  persons.     It  is 

purely  ex  parte  and  can  not  support  plea  of  res  jndicata. 

Dalton  vs.  Wickliffe,  35  A.  355;  Succession  of  Lampton,  S4  A.  419; 

Sopble  VH.  Duplessis,  2  A.  7i4;  Succession  of  Duplessis,  10  B.  191; 

Arston  vs.  Arston,  15  A.  137;  Fucntes  vs.  Gaines,  25  A.  86;  Sncee*- 

sion  of  Lampton',  35  A.  419. 

4-  Judgment  absolutely  null   for  defects  patent  on    face  of 
record. 

2  How.  169;  11  A.  646;  Bledsoe  vs.  Erwiii,38  A.  618;  Rajoarlnws.  Rftmttni, 
.%  A.  783. 

e.  g.j  null  for  want  of  citation. 

Cinicry  vs.  Itotchford,  lirown  A  Ck).,  30  A.  694;  21  A  3S;  1  W.  S.  9; 
24  A.  252;  11  A.  761. 

(Ef  Other  modes  of  procedure  resulting  in  annulling  judgmentM : 

1,  By  proceeding  under  certurrari  in  Supreme  Court. 

state  ex  rel.  Murrero  vs.  Jud;;'  ,  ,S5  A.  215. 

2,  By    revocatory    action,   as    in  case   debtor  attempts  to 

defraud  creditor  by  coUusively  proceeding  under  cover  of 

judicial  power. 

Succession  of  Britto  vs.  Succession  of  Fabre,  34  A.  348;  Fene^sy  vs. 
Gousoulin,  11  L.  424;  Landry  vs.  Marcbals,  6  A,  87;  Van  Wiokle  vm. 
Garret,  14  A.  106;  Brown  vs.  Brown,  80  A. 966;  Tritobell  Yft.  Bordeloa, 
9B.  Ili2;  Clark  vs.  Christine.  12  L.  894;  Jack  Y8.  Harrison  4k  Oo.,S4 

A.  736. 
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3.  By  opposition  to  revival  when  judgment  is  absolutely  null. 

Oonery  vs.  Rotohford,  Brown  A  Oo.,  84  A.  522;  Folger  A  Son  tb. 
Slaughter,  33  A.  842;  Bledsoe  vs.  Brwin,  33  A.  616;  Uammett  ys. 
Sprowl,  31  A.  326;  Marbury  vs.  Pace,  80  A.  1330;  Drogu  va.  Morean, 
23  A.  173;  McStea  vs.  Botchford,  Brown  A  Co.,  29  A.  69;  Levy  vs.  Cal- 
houn, 34  A.  415;  Laurent  va.  Beelman.  3U  A.  363;  King  vs.  Pickett,  82 
A.  1006;  Conery  va.  Rotchford,  30  A.  692. 

4.  By  petitory  action  to  recover  property  sold  in  execution 
of  judgment  null  on  face  of  record. 

Bledsoe  vs.  Erwin  et  al.,  33  A.  615. 

^.  By  action  of  nullity  of  sale  or  dation  en  paiement  against 
third  persons  holding  fraudulent  title  from  judgment  debtor. 
Such  third  persons,  if  not  parties  to  original  suit,  may  plead 
prescription  or  make  any  valid  defence  as  original  debtor 
might  have  done  before  judgment. 

Pecot  A  Co.  vs.  Armelln  Bros.,  21  A.  667;  Fox  vs.  Fox,  4  A.  135;  IjopcE* 
Heirs  vs.  Bergel,  2  L.  200;  Dumas  vs.  Lefebre,  10  B.  399. 

6.  By  writ  of  prohibition,  as  where  writ  of  mandamus  has 
issued  where  court  has  no  jurisdiction  to  issue  it. 

state  ex  rel.  Fernandez  vs.  Houston,  34  A.  875. 

{'PJ    ^ot  strictly  actions  of  nullity : 

1.  Cognate  with  the  action  of  nullity  is  the  action  to  have 
judgment  declared  inoperative  and  void  for  subsequent 
change  in  those  conditions  which  were  the  motive  of 
judgment. 

(a)  As  where  judgment  declaring  certain  property  exempt 
from  seizure,  as  homestead,  becomes  iniquitous  and  un- 
just by  change  in  condition  of  party  suflacient  to  destroy 
claim  to  homestead. 

Denis  vs.  Gayle.  40  A.  286;  13  A.  249;  3  A.  616;  Davidson  vs.  City  of 
New  Orleans,  34  A.  l7o. 

(b)  As  where  decree  of  separation  of  bed  and  board  is 
nuliifled  by  reconciliation. 

Succession  of  Liddell,  22  A.  9. 
(c    In  such  action  judgment  coiiKtitutes  res  judicata  only 
as  to  matters  and  things  existing  at  date  of  judgment. 
Leniunier  vs.  McCearly,  37  A.  13a;  l)avi<lHon  vs.  City  of  New 
Orleans,  .S2  A.  1248;  Oalvitt  vs.  Williauis,  H5  A.  322. 

/GJ   lies  judicata  in  action  of  nullity : 

1.   Jadgment  rendered  in  action  to  annul  previous  judgment 
18  res  judicata  of  grounds  alleged  in  nullity  and  bars  appli- 
cation by  certiorari  to  annul  same  judgment  for  same  reasons. 
Stat«  ex  rel.  Marrero  vs.  Judge,  35  A.  214. 
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2.  Bat  jadgment  soag^ht  to  be  annalled  can  not  be  set  up  as 
tea  judicata. 

Hero  man  vs.  Louisiana  Institute  of  Deaf  and  Damb,  34  A.  813;  Hoi- 
brook  vs.  Hoi  brook,  32  A.  15;  Edward's  Case,  29  A.  593;  GrivotTS. 
Louisiana  State  Bank,  31  A.  468;  Denegre  vs.  Denegre,  33  A.  692; 
Lazarus  vs.  McQuirk,  42  A.  199;  Anderson  vs.  Denham,  40  A.  838. 

But  it  can  after  lapse  of  time  for  annulling. 
Grivot  vs.  Louisiana  State  Bank,  31  A.  468. 

S.  Where,  however,  only  ground  alleged  in  nullity  is  error  of 
decision  on  issues  involved,  judgment  operates  as  a  conclu- 
sive estoppel. 

Heroinun  vs.  Institute  for  Deaf  and  Dumb,  34  A.  813. 

4.  The  estoppel  extends  to  every  issue  determined  in  the 
cause. 

Aurora  vs.  West,  7  Wall.  102;  2  A.  482;  19  L.  318 ;  5  N.  S.  664 ;  U  M.  607;  14 
L.233;6N.  8.  170. 

{B)  Who  may  bring  action  to  annul: 
Tliird  person  having  interest. 

Willis  vs.  Peet,  26  A.  156;  Walwortli  vs.  Stevennon,  24  A.  Til. 

(I)  Parlies  to  action  to  annul: 

All  parties  to  original  judgment  are  necessary. 

Bell  vs.  Silbernagel,  23  A.  661);  Willis  vs.  Peet,  26  A.  156;  21  A.  723;  Mor 
ris  vs.  Bienvenu,  '60  A.  879. 

And  only  such  parties  can  be  brought  in. 

Winn  vs.  Dickson,  16  A.  273. 

(J)  Burden  of  proof: 

Burden  on  plaintiff  in  action  of  nullity. 

Howell  vs.  City,  28  A.  681 ;  Graydon  vs.  Justus,  24  A.  222. 

Aliter,  where  judgment  in  favor  of  wife  against  husband  is 
attacked. 

Darcey  A  Wheeler  va.  Labennes,  HI  A.  405;  DeBlanc  vs.  DeBlane. 
4  L.  19;  Malone  vs.  Eitohing,  10  A.  &>;  Phelps  vs.  Bightor,  15  A. 
83. 

{K}  No  action  of  nullity  lies  pending  suspensive  appeal   involving 
smtw  issues, 

Mfjtj-is  vs.  Bienvenu,  30  A.  878. 

(L)  Annulling  Judgment  isjibdicial  not  legislative  functiofi. 
iMXLter  vs.  Galatas,  18  A.  176. 

(M)  Judgment  conclusive  until  annulled.      It  can  not  be  utterly  ig- 
nori'd, 

OiUTitt  vs.  Williams,  35  A.  8/2;  Davidson  vs.  Olty,  34  A.  170. 
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605,  Causes  of  Nullity — The  causes  for  which  the  nul- 
lity of  a  definitive*  judgment  may  be  demanded  are  *wo- 

-^  fo^d:  those  that  are  relative  to_lhe  form  of  proceeding, 
^  and  those  that  apggji^ain  to_the^  merits  ^f   the  question 
tried. 

606.  Vices  of  Form — The  vices  of  form  tor  which  a 
judgment  can  be  annulled  are  the  following : 

1.  Judgment  Against  Person  Not  Sui  Juris  and  Not 
Represented — If  a  judgment  has  been  rendered,  even  con- 
tradictorily, against  a  person  disqualified  by  law  from  ap- 
pearing in  a  suit,  as  a  minor  without  the  assistance  of  his 
curator  or  tutor,  or  a  married  woman  without  the  author- 
ization of  her  husband  or  of  the  court; 

2.  Want  of  Citation — If  the  defendant,  although  quali- 
fied to  appear  in  a  cause,  have  been  condemned  by  de- 
fault, without  having  been  cited; 

3.  Incompetency  of  Judge  Ratione  Materia^ — When  the 
judgment,  though  clothed  with  all  the  necessary  formali- 
ties, has,  nevertheless,  been  given  by  a  judge  incompetent 
to  try  the  suit,  either  owing  to  the  amount  in  dispute,  or 
to  the  nature  of  the  cause ; 

4.  No  Joinder  of  Issue — If  the  defendant  has  not  been 

legally  cited,  and   has    not   entered   appearance,  joined 

issue,  or  had  not  a  regular  judgment  by  default  taken 

against  him. 
c.  p.  206,  210. 

(A)  Vices  of  form.     Above  cases  are  exclusive: 

No  action  of  nullity  for  vices  of  form  other  than  those  enu- 
merated ;  cases  specified  are  exclusive.     Cases  specified  in 
0.  P.  607  are  merely  iUustrative. 
Blanck  vs.  Speckman  and  Wife,  23  A.  146. 

(B)  What  jtidgment  may  be  annulled: 

1.  Revived  as  weU  as  original  judgment  may  be  annulled. 

McCutchen  ts.  Askew,  U  A.  341;  Folger  &  Son  vs.  Slaughter,  33  A.  842; 
Haaimett  vs.  Sprowl,  31  A.  326;  Marbury  vs.  Pace,  30  A.  1330;  McStea 
vs.  Ratchford,  Brown  &  Co.,  2d  A.  69;  Drogu  vs.  Moieau,  23  A.  173. 
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And  judgment  may  be  annulled  for  radical  defects  by  de- 
fence in  action  to  revive. 

32  A.  1006;  37  A,  716;  36  A.  629;  84  A.  340;  33  A.  341;  34  A  tan. 

2.  Judgments  against  unauthorized  married  women. 

Adle  V8.  Anty,  5  A.  633;  Delacroix  vs.  Hart,  24  A.  14i,  Saunders  yi. 
Burii8»38A  369. 

8.  When  defendant  has  been  condemned  by  default  without 

citation. 

Walworth  V8.  Stevenson,  24  A.  253;  Morris  vs.  Bailey,  15  A.  2;  Madden 
vs.  Fielding,  19  A.  505;  Leblanc  vs.  Perroux,  21  A.  26;  Jacobs  vs. 
Frere,  2S  A.626. 

Or  pending  an  exception. 

18  A.  629  . 

4.  Judgment  rendered  by  judge  incompetent  ratione  nuUerim. 
Sorrels  vs.  Stamper,  27  A.  620;  Ohamplin  vs.  Gordon,  21  A.  JG3;  Ed- 
wards vs.  Edwards,  21  A.  610.  Hartman  vh.  Rontrope,  21  A.  662. 

And  subsequent  investiture  of  jurisdiction  will  not  cure 
nullity. 

Mora  vs.  Kuzac  ot  al.,  21  A.  754. 

6.  Judgment  against  defendant  not  legally  cited,  and  against 
whom  no  regular  judjjment  by  default  was  taken. 

Conery  vs.  Ilotcliford,  llrowu  A  Co..  34  A.522;  Morris  vs.  Bailey,  lo  A.  2. 

Appearance  by  agent  of  firm  is  not  appearance  by  mem- 
bers individually,  and  judgment  against  them  nullity. 

Conery  vs.  Ratchford,  Brown  A  Co., 34  A.522;  Johnson's  Ejtecu- 
tors  vs.  Brown,  18  A.  at6;  Conery,  vs.  Rotchford,  Brown  A  Co., 

aOA.694. 

6.  Judgment  on  defective  citation  null  where  no  appeaxance 
is  made. 

Michie  vs.  Bn-wn,  20  A.  75;  Walworth  vs.  Stevenson,  24  A.  251;  Lowery 
V8.  Erwin,  6  H.  192,  205;  21  A.  2R9.  26;  15  A.  2;  19  A.  505. 

7.  Judgment  where  no  default  was  taken  prior  to  conflrma- 
tion. 

Washington  vs.  Hacltett,  19  A.  146;  Riggin  *  Co.  vs  Merchants'  Bank, 
I'J  A.  H13;  Taylor  vs.  Littell,  21  A.  66.>;  Huntington  vs.  Bank,  18  A.  350. 

8.  Judgment  where  evidence  was  on  file  but  not  introduced. 

20  A.  106;  20  A.  547. 

9.  Judgment  rendered  for  a  sum  due  as  price  of  slave. 

Consolidated  Associatioa  of  Planters  vs.  Blanc, '25  A.  236;  Wainwright 
\n.  Bridges,  19  A.  2;i4;  Grover  vs.  Clarke,  21  A.  667. 

(G)  Judgment  may  be  in  part  valid,  in  other  part  invalid : 

1.  As  where  wife  obtains  against  her  husband  money  judg- 
ment and  separation  in  property  with  full  administration  of 
her  separate  estate. 

Vickers  vs.  Block.  Brittin  &  Co.,  31  A.  672. 
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607.  Fraud,  111  Practices,  etc. — A  definitive  judgment 
may  be  annulled  in  all  cases  where  it  appears  that  it  has 
been  obtained  through  fraud  or  other  ill  practices  on  the 
part  of  the  party  in  whose  favor  it  was  rendered;  as  if  he 
had  obtained  the  same  by  bribing  the  judge  or  the  wit- 
nesses, or  by  producing  forged  documents,  or  by  denying 
having  received  the  payment  of  a  sum,  the  receipt  of 
which  the  defendant  had  lost  or  could  not  find  at  the  time, 
but  has  found  since  the  rendering  of  the  judgment. 

0.  p.  34& 

(A J  lUvstrative,  not  exclusive: 

Above  enumerated  instances  are  illustrative,  not  exclusive. 

Blanck  ys.  Speck  man,  23  A.  146;  Swain  vs.  Sampson,  6  A.  800;  Tristoe 
Tg.  Norris,  a  A.  646. 

(B)  F^OT  what  causes  action  of  nullity  lies :   Fraud  or  ill  practices: 

1.  Judgment  of  divorce  annulled  for  fraud  or  ill  practices. 

Bryant  vs.  Austin.  86  A.  808. 

2.  Judgment  against  wife  on  her  confession  when  debt  is 
community's,  or  husband's. 

Strotlier  vs.  Hamlet  et  al.,  28  A.  839. 

(a)  Wife  is  not  estopped  by  such  confession. 

Baines  vs.  Burbrid^e  &  Co.,  15  A.  628;  BUlunU  vs  Provosty,  14  A. 
165;  Erwin  vs.  McCuIop,  6  A.  173;  Bauregord  vs.  Husband,  7 
A.  294. 

fb)  Wife  may  enjoin  execution. 

Id. :  and  Daney  and  Wife  vs.  Cobb  &  Co.,  23  \.  323. 

3.  Judgment  rendered  on  false  documents,  or  when  instru- 
ment on  which  based  has  been  paid  and  fact  of  payment 
concealed. 

Marcy  vs.  Praeger,  34  A.  54;  Noyes  vs.  Loeb,  22  A.  48;  Beauohamp  vs. 
MeMicken,  7  N.  S.  607. 

4.  Jadgment  rendered  on  debt  having  illegal  consideration — 
£.  ff",&  slave. 

I^indstram  vs.  Ewing,  25  A.  520. 

But  generaUy  discovery  of  better  defence  after  judgment 
no  cause  for  annulling. 

Merchantt^'  Mutual  Ins.  Co  .vs.  Pointer,  22  A.  620;  Towles  vs.  Con- 
rad. 3  R.  69;  tirounx  vs.  Abat,  7  L.  17;  Broussurd  vs.  Bernard, 
J7  L.  216;  Mahan  vs.  Bank,  26  A.  3^;  GallJi^her  vs.  Michel,  26  A. 
41 ;  Bobicbaud  vs.  Wilson,  28  A.  678;  8  A.  208. 
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5.  Jadgment  decided  on  plea — e.  g,f  prescription,  snuepti- 
tioasly  filed  after  sabmission  of  case,  and  without  knowledge 
of  opposing  party. 

Gayarre  vs.  Mlllaudon,  23  A.  305. 

6.  Judgment  of  separation  in  property  between  l^usband  and 
wife,  and  the  judgment  is  charged  by  creditor  as  collusiTe 
and  fraudulent,  and  burden  on  wife  to  sustain  validity. 

Friedlander  vs.  Brooks,  35  A.  741. 

7.  Judgment  rendered  against  surety  who  after  issue  joined 
has  paid  amount  for  which  he  signed  the  bond. 

Florat  vs.  Handy  et  al.,  85  A.  817.  . 

8.  Judgment  obtained  by  fraud  or  ill  practices,  where  a  court 
of  equity  would  interfere. 

Ghinn  vs.  Murry,  1  B.  523;  Norrls  vs.  Frlstoe,  3  A.  646;  Swatn  fi- 
Sampson,  6  A.  799 ;  Perry  vs.  Bae,  31  A.  287;  Lazarns  vs.  MoQalrk,  fl 
A.  201;  United  States  vs.  Throckm  orton,  98  U.S.  61;  Noyesvs.Loeb,J« 
A.  iS;  Beauohamp  vs.  MoMloken,  7  N.  S.  607;  Noyes  vs.  Loeb,  2S 
A.  13. 

9.  Judgment  where  defendant  was  not  cited  and  unauthorixed 
attorney  appeared. 

Marvel  vs.  Manouvrler,  14  A.  8, 

(C)  For  what  caxises  and  by  whom  action  of  nullity  wiU  not  lie: 
JV6  auction  lies : 

1.  To  annul  judgment  of  separation  in  property  by  subseqDent 
creditors,  except  for  absolute  nullities. 

Brown  and  Learned  vs.  Smythe,  40  A.  325. 

2.  To  annul  judgment  of  emancipation  at  instance  of  eman- 
cipated minor  over  protest  of  third  persons  who  have  dealt 
with  him  as  such. 

Tunis  V3.  Watson,  38  A.  616. 

8.  To  annul  judgment  on  prescribed  note,  when  that  defence 
was  not  made. 

28  A.  578;  29  A.  693;  26  A.  86,  41. 

4.  To  annul  judgment  rendered  against  plaintiff  guilty  oi 
gross  laches  and  where  grounds  of  defence  were  known 
before  trial. 

Millaudon  vs.  Gordon,  18  A. 280;  Lanfear  vs.Mestfer,  18  A  497;Trirtoe 
vs.  Norris,  3  A.  646;  Swain  vs.  Sampson,  6  A.  SOO;  Gorlick  vs.  Eeese. 
8L.  101;  McMlcken  vs.  Millaudon,  2  U  IbO;  Winn  vs.  Womack.WA. 
27.^;  Locket  vs.  Toby,  10  A.  714;  Shields  vs,  Lanua,  10  A.  193;  DwigW 
vs.  Rich,  4  A.  210;  y  B.  177;  McRae  vs.  Purvis,  12  A.  85;  Succession d 
Lebreu,  31  A.  213;  Ins.  Co.  vs.  Pointer,  22  A.  620;  Chinnvs-MunW 
pality,  1  R.623;  Perry  vs.  Rue,  81  A.  287;  Elder  v«.  City,8lA*»; 
Goodrich  vs.  Hunton,  31  A.  682. 
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608  Nullity  Demanded  From  Court  Rendering Judg-  /  difU  '<^\  0.r 
ment  or  on  Appeal — The  nullity  of  judgment  mmap  be  de- 
manded from  the  same  court  which  has  rendered  the 
same,  or  from  the  court  of  appeal  before  which  the  appeal 
from  such  judgment  was  taken,  pursuant  to  the  provisions 
hereafter  expressed. 

C.  p.  604,  606. 

^A  )    Before  what  court  action  brought : 

1.  Usnal  rule  is  that  action  of  nullity  must  be  brought  before 
court  which  rendered  judgment. 

State  ex  rel.  Williams  V8.  Judge,  42  A.  73;  Jeffrien  vs.  Iron  Works,  15 
A.  19;  Arthurs  vs.  Sheriff,  43  A.  416,  417;  Chandler  vs  Judpro,  43  A. 
82»;  1.5  A.  279;  31  A.  467;  31  A.  325;  31  A.  100;  32  A.  1245;  Goodrich  vs. 
Hiinton,  29  A.  372;Galbraith  vs.  Snyder,  2  A.  4t«;  HntJiiun  vs.  For- 
shuy,  21  A.  166;  30  A.  1228;  30  A.  13.50;  15  A  27 ;  21  A.  lti.5. 

2.  Injunction  forbidding  execution  of  judgment  in  advance  of 
issuance  or  application  for  issuance  of  writ,  of  execution 
amounts  to  action  of  nullity  which  must  be  brought  before 
court  rendering  judgment. 

state  ex  rel.  Koiffer  Bros.  vs.  Judge,  34  A.  89;  St«;ven!joii  vs.  Weber,  29 
A.  108;  Goodrich  vs.  Hunton,  29  A.  375. 

B)    J^xceptional  Cases: 

1.  Where  sale  under  void  order  of  seizui'e  and  sale  is  sought 
to  be  annulled. 

Harrod  vs.  Voorhies,  16  L.  250;  niiniphnys  va.  Brown.  19  A.  158; 
Stapleton  vs.  Buitrrfield,  34  A.  822. 

2.  WTiere  action  in  nullity  is  merely  incidental,  it  follows 
main  demand  though  latter  be  made  before  other  court 
tban  that  which  rendered  judgment. 

Bledsoe  vs.  Erwin,  33  A.  615;  Clark  and  Husband  vs.  Hobert,  16  A.  279; 
Trichelvs.  Bordelon  et  al.,  9  R.  192;  Clark  vs.  Christine  11  L,  .H94; 
Rachal  vs.  Rachal  et  al.,  1  R.  115. 

Thus  injunction  may  issue  from  New  Orleans  court  arrest- 
ing execution  there  of  judgment  rendered  in  Natchi- 
toches seizing  a  claim  and  advertising  for  sale  in  New 
Orleans,  and  nullity  of  judgment  of  Natchitoches  court 
may  be  shown. 

•  Jack  vs.  Harrison  &  Co.,  34  A.  7;iS;  Arenstein  vs.  Wobor,  21  A- 
l9U;Gi£feii,  Smedes^ft  Co.  vs.  Manning,  19  A.  206;  Coloman  va. 
Brown,  16  A.  110;  Copley  vs.  Edwards,  5  A.  64S;  Ilobi^ood  vs. 
Brown,  2  A.  32:1;  Galbraith  vs.  Snyder,  2  A.  402,  M  M  "il;  Lawes 
vs.  Chlnn,4  N.  S.  288;  Folico  Jury  vs.  Mic-bel,  4  A.  M 
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3.  Where  action  to  annul  is  brought  not  by  one  of  the  orig- 
inal parties  but  by  a  creditor  or  a  third  person. 

Trichel  vs.  Bordelon,  9  R.  192 ;  Clark  vs.  Christine,  12  L  394;  Anjrele  de 
Sentmanat  vs.  Soale,  33  A.  611. 

(C)  District  Court  can  not  anntU  judgment  of  Supreme  Court. 

Ex  parte  Dubuque  et  al.,  1  WalL  69;  Sucoesaion  of  Martin  vs.  6ttooe8*.ion 
of  Hof^gatt,  37  A.  340 ;  Melancon  vs.  Broussard,  2  L.  8;  but  see  Grivot  vs. 
Bank,  31  A.  468;  Dissenting  Opinion  of  Todd,  J.,  87  A.  340;  10  A.18;BA.5»; 
Rook  ys.  Williams,  13  A.  374 ;  Heirs  of  Stafford  vs.  Rtushaw,  88  A.  445;  set 
Eilw  ards  vs.  Whited,  29  A.  647. 

(D)  Action  of  nullity  not  removable: 

1.  Action  to  annul  not  removable  to  Federal  courts. 

Bari'ow  vs.  Hunton,  99  U.  S.  84;  Goodrioli  vs.  Hunton,  29  A.  872;  Bank 
vs.  Turnbull,  16  Wall.  195;  Dunn  vs.  Clark,  8  Peters  1 ;  Preetaan  t*. 
Howe,  24  A.  4G0;  but  see  Gaines  vs.  Fuontes,  92  U.  S.  10. 

(E)  Supreme  Court  can  not  annul  its  own  judgment.    No  original 
jurisdiction  for  that  purpose. 

Walker  vs.  Uarelli,  32  A.  1159;  Helaneon  vs.  Broussard,  2  L.  8. 

But  where  Supreme  Court  exercises  original  jwrwdiotioii,  its 
judgments  are  reviewable  on  new  trial,  action  of  nullity, 
rescission,  etc. 

Lazarus  vs.  UeQuirk,  42  A.  194. 

609.  Nullity  Demanded  on  Appeal — The  nullity  can  be 
demanded  on  the  appeal,  only  while  the  appeal  is  still 
pending,  an<^when  the  nullity  is  apparent  on  the  face  of 
the  records. 

C.  p.  604. 

Nullity  of  judgment  declared  on  appeal.  • 

Uhamplinvs.  Bukewell,  21  A.  353;  Biggin  A  Co.  TS.  Bank.  19  A 173; 
siiannon  vs.  Goffe,  15  A.  86;  Augele  de  Sentmanat  T8.  Scale,  S  A. 

611. 

610.  Nullity  Must  be  Demanded  by  Petition  and  Cita- 
tion— The  party  praying  for  the  nullity  of  a  judgment, 
before  the  court  which  has  rendered  the  same,  must 
bring  his  action  by  means  of  a  jgiej^itioa;  and  the  adverse 
party  must  be  cited  to  appear,  as  in  ordinary  suits. 

C.  r.  IbO,  604,  Gui'" 

(A)  By  petition  and  citation: 

1.  Regular  action  by  petition  when  nuUities  not  patent. 

Baylii  et  al.  vm.  Uuyhi  etal.,  35  A.  529. 
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2.  Suit  for  nullity  can  not  be  brought  by  way  of  intervention 
or  third  opposition. 

Woi.lfolk  vs.  Wo<»lfolk,  30  A.  139. 

3.  A  rule  not  proper  remedy  to  cause  transfer  of  mortuary 
proceedings  from  one  parish  to  other  where  succession  is 
also  opened;  effect  would  be  to  annul  the  judgment  of  ap- 
pointing executrix  or  administratrix. 

Er  parte  L<*fruuc,  27  A.  666;  Succession  of  Lee,  28  A.  '2H:  but  sec 
Planters'  A>sooiution  of  I^ulsiana  vs.  Blanc, 25  A.  227,  where  judg- 
ment for  price  of  slaves  was  erased  from  mortgage  office  on  rule. 

(B)  By  defence  for  radical  nuUitiea: 

1.  Judgment  may  be  annulled  for  radical  defects  by  defence 
to  action  to  revive  or  to  enforce. 

King  vs.  Pickett,  32  A.  1W6;  In  re  Board  of  Administrators,  37  A.  916; 
Stackhouse  vs.  Zuntz,  3;  A.  52*»;  McCutchen  vs.  Askew,  34  A.  840; 
Foltfcr  vs.  Slaughter,  HH  A.  341 ;  Concry  vs.  Rotchford  et  al  ,  34  A.  620; 
Marbury  vs.  Pace,  30  A.  6y2 ;  Laun-nt  vs.  B«*clmun.  30  A.  692;  Drogu 
vs.  Morcau,23  A.  173;  Clark  vs.  Ifcbert,  15  A.  27;);  McStea  vs.  Rotch- 
ford, 29  A.  69;  Hammett  vs.  Sprowl,  31  A.  326. 

2.  And  judgment  of  separation  from  bed  and  board  may  be 
annulled  on  defence  of  action  for  divorce  thereon. 

Du'«pit  vs.  Ehrluger,  32  A.  1174. 

(C)  Ex  parte  annulment  of  judgments: 

Judgment  can  not  be  set  aside  by  judge  ex  parte. 

Bajourin  vs.  Ramolll,  34  A.  551;  Ins.  Go.  vs.  DcBl-.uic,  31  A.  100. 

6ii.  Nullity  Demandable  Though  No  Appeal  is  Taken 

— Thou^^h  there  has  been  no  appeal  within  the  dela}' 
prescribed  by  law.  the  nullity  of  the  judgment  may  yet 
be  demanded  by  means  or  an  action  brought  before  the 
court  which  has  rendered  the  same,  within  the  delay  here- 
after provided, 
e.  p.  e'^.  ci;i 

^6i2.  Nullity  for  Want  of  Citation— Failure  to  Oppose 
Execution — The  nullity  of  a  judgment  rendered  against  a 
party  without  his  having  been  cited,  or  by  an  incompetent 
judge,  even  if  all  the  formalities  of  the  law  have  been 
observed,  may  be  demanded  at  any  time,  unless  the 
defendant  were  present  in  the  parish,  and  yet  suffered  the 
judgment  to  be  executed  without  opposing  the  same. 
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The  same  rule  shall  govern,  as  regards  a  d 
qualified  to  appear  in  a  suit  where  judgme 
^iven  against  hiniT  if  he  suffer  the  judg 
executed  against  hia  propertj^  without  opposi 

1.  Qppofiitlou  to  execution  of  judgment  muas 

prote«t  bub  a  suit. 

Cjiuniii  vs.  SuweiJ  ut  aL,  M  A,  ioas;  Pariit?n  ¥*.  BentT 

Bm   married   womnu  eau  not  be  estopped 
oppofK:!  (execution  of  judgment  dnrmg 
and  ehe  or  her  legal  represoutatlve  amy 
judgment, 

Fti^tmcb,  15  A,  fiSl  ■  Bowftuitn  vj,  Kntifmnvi,  w) 

2.  VoluntBTy  execution  or  aequieseenee  bars  m3 

ZuDtiE,  41  A.  i'm. 


613.  Prescription  of  Actiou  to  Annul  oi 
Fraud — When  a  judgmeul  has  beetj  ubiut 
Iraud  on  the  part  of  the  plaintiff,  or  becaus 
ilant  had  lost  or  mislaid  the  receipt  given  to 
plaintiff,  the  action  for  an  mil  ling  such  judgt 
brought  ^tbi;i_tiu:_j^earjifter  the  fraud  haa 
<Med,  or  the  receipt  found. 

fAJ  Preitcription  of  net  ion  ofnuUity: 

1-  t^intlnuou*  r^jfiiMtance  to  enfoi'cement  of  jn 
ruplrt  prescription  from  runninj;  agaimit  notic 

%  But  iff mf tie  pendt^ncy  of  appea^l  doefl  not  SOft 

lian. 

IV  r  bin  \  *..  Fi>Ml.  SJ2  A.  3t*». 

•L  Hut  pt*f^3t!nption  dueET  not  mn  iigniii^nt  Jie( 
\v)mn  defendant  wa^  incapabJ©  of  iitaiidtnj^  1 
[/*,  ri  Tuinar. 
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(£)   F^rescription  one  year  in  cases  of  fraud: 

Ax^tion  of  nullity  for  fraud  prescribed  by  one  year  running 
from  time  of  knowledge  of  fraud. 

Bowell  vs.  O'Neal,  24  A.  522;  Bourlonvs.  Wai^^amaii,  28  A.  481;  Van 
Wicklevs.  Garrett,  14  A.  106;  Frere  vs.  Meiitz,  23  A.  5*6;  Bory  vs. 
Knox,  38  A.  379;  Peyroux  vs.  DeBlanc,  24  A.  2.i0;  Shields  vs.  Cha^e.  32 
A  410;  Parker  vs.  Scrogin,  11  A.  629;  28  A.  625;  Lazarus  vs.  McQtilrk, 
42  A.  IW:  Robichaux  vs.  Nelson,  28  A.  57b. 

(C)    Plea,  of  prescription  not  applicable: 

1.  When  consideration  of  judgment  was  slave  consideration. 

Lindstriira  vs.  Ewlng,  25  A.  520;  21  A.  683. 

2.  When  surety  on  executor's  bond  brings  suit  to  have  bcmd 
canceled  when  blanks  therein  had  been  filled  up  in  purst^ 
ance  of  order  thereto  by  judge. 

Chretien  vb.  Executor,  41  A.  730. 

{£>)    Initial  point  of  current  of  prescription: 

1.  Prescription  of  action  by  husband's  creditor  to  annul  sep- 
aration of  property  between  husband  and  wife  is  one  year 
from  date  of  creditor's  judgment. 

I>arcy  &  Whetler  vs.  Labonnes,  31  A.  404;  Well  vs.  Sheriff,  20  A.  247. 

2-   Prescription  does  not  run  on  an  unsigned  judgment. 
Ferguson  vs.  Chastant.  35  A.  485. 

3.  Prescription  runs  from  day  judgment  became  final  on  ap- 
peal. 

Scott  vs.  Seelyle,  ;^  A.  749. 

4-    Prescription  runs  from  date  of  judgment. 

Shields  vs.  Ch  ISC,  32  A.  409;  Stevenson  vs.  Weber,  29  A.  105;  Grivot  vs. 
Bank,  31  \,  4K7. 

5.  Prescription  of  action  to  annul  judgment  for  fraud  runs 
from  date  of  discovery  of  fraud  and  is  only  interrupted  by 
service  of  citation,  not  by  mere  filing  of  suit. 

Duplessis  vs.  Siewerd,  36  A.  779;  Stafford  vs.  Smith,  6  L.  91;  Byrne  vs. 
Creditors,  33  A.  1%. 

But  see  to  the  effect  that  interruption  dates  from  filing  of 
petition . 

Satterly  vs.  Morgan,  33  \.  848;  Smith  vs.  Taylor,  10  R.  133. 

6-  Refusal  to  believe  charges  of  fraud  will  not  affect  question 
of  knowledge  of  fraud. 

Bory  vs.  Knox,  88  A.  379;  6  A.  800. 
7.    Nor  will  laches  of  party  in  failing  to  investigate  when 
clearly  put  on  inquiry. 

MJllaadon  vs.  Gordon,  18  A.  280;  Lmfear  vs.  Mcsticr,  18  A.  507;  Winn 
T8.  Womack,  16  A.  27*. 
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SECTION   IV. 


Of  the  Reset $$Hyn  of  judgments 

614,  Rescission  of  Attachment  Judgmeat! 

— A  judgment  may  be  reversed,  if  it  has  beer 
tin  attachment  against  a  person  absent,  and 
knowledge  of  the  action  having  been  broughi 
if  such  person  show  that  he  was  not  indebted, 
whole,  or  for  part  of  the  sum  tor  which  the  ; 
obtained  and  his  property  sold. 

But  this  action  shall  be  prescribed  after  l\s 

elapsed  from  the  date  ot  the  judgment. 

Hi'ti^  tntt  ii  m  of  j  udg  tne  n  U : 

U  The  taet  ttiat  a  defendant  m  an  absentee,  hi 
action  brought  agaitmt  him,  no  debt  was 
grouudij  for  action  of  niiility  and  r^fieiseion  o 

2.  Third   person  wbo«^  property  has  been  siA 

u^aitiwt  dL^hior  as  held  under  Bimulated  tit 
judgmejit  if  he  be  abBeutee^  had  uo  kiiowled 
he  'm  albo  to  disprove  vatldlty  of  clftLm  again 
whom  he  holds  title, 

111  IT)  ,  7i   \    JiHt;  Ki'Ull  V:^,  HtMuua  tt  t»J  .  1^^  A-  7i3. 

615.  Causes  for  Rescissioo  hyyifinor— -A  ji 
dered  agiiinst  ii  minor  may  be  rescinded  if  sucl 

'either  that  his  cause  has  not  been  well  defe 
he  has  been  aggrieved  by  such  judgment, 

lint  til  at  action  shall  be  prescribed  if  fo% 
ehipsed  after  the  minor  has  arrived  at  the  age 
nor  can  it  be  brought  by  the  curator  orlEe 
the  minority  of  their  ward ;  provided,  that  thj 
nut  be  taken  or  construed  to  imply  the  nuUj 
ment  where  a  minor  has  been  regularly  rep 
suit  according  to  law» 
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1.  Judgment  i^ainst  tutor  is  judgment  against  minor  and  he 
ean  not  avoid  it  in  settlement  of  accounts  unless  he  prove 
that  he  was  not  well  defended. 

Mc Williams  vs.  McWIUIams,  15  A.  88. 

2.  New  tutor  appointed  vice  one  removed  can  not  stand  in 
judgment  by  which  former  tutor  seeks  cancellation  of  bond. 
This  discharge  can  not  be  had  befqre  majority  of  minor. 
Action  spoken  of  in  C.  P.  615  applies  to  judgments  obtained 
against  tutor  pending  tutorship  for  alleged  debts  of  minor.  ' 

Stafford  vs.  Villain,  10  1^  329;  Kellar  V8.  Ridgeley,  9  A.  42. 

6i6.  Recission  Must  be  by  Petition  and  Citation— The 
action  for  rescinding  judgment  oi  which  this  section  treats, 
must  be  pursued  by  presenting  a  petition  to  the  court  by 
which  such  judgment  was  rendered,  and  the  adverse  party 
must  be  cited  as  in  ordinary  suits. 

C.  F.  610. 

CHAPTER  VI. 

OF    THE    PROCEEDINGS    IN    EXECUTION    OF   JUDGMENT. 
SECTION  I. 

General  Provisions. 

617.  What  Courts  Execute — The   execution   of  judg- 
ments belongs  to  the  courts  by  which  the  causes  have  been  | 
tried  in  the  first  instance,  whether  such   judgments  have 
been  affirmed  or  reversed  on  appeal. 

(A)  Judgments  against  City  of  New  Orleans: 

1.  Act  5  of  1870  "limits  and  restricts  the  power  of  courts  to 
issue  writs  of  mandamus  and  fieri  facias  against  the  city  of 
New  Orleans  and  the  officers  thereof,  and  declares  the 
effect  and  prescribes  the  mode  of  satisfying  judgments  for 
money  against  the  city  of  New  Orleans.'* 

2.  Hew  judgment  satisfied:  Section  2  provides  that  final  judg- 
ment against  city  Axes  amount  of  demand,  and  plaintiil 
canseB  certified  copy  of  judgment,  of  plaintiff's  petition  and 
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defeudant'B  answer,  and  certificate  of  nlm 
and  executory  character  of  judgment,  to  be  I 
troll er  or  and i ting  officer  who  regiiters  judgn 
TBHtB  on  treasnrer. 

S.  No  fi.  fa.  against  city  of  New  Orleans* 

Aoc  5  ot  iHl^i  Eous^oan  r^.  Qity,  33  A>  S^;  BTew  OrJ( 

4  Registry  with  controller  la  prereqntaite  to  fm 
flags  to  satitJfy  Jadgmanba.  Therefore  plambi 
lame  action  obtain  judgment  and  an  order  c 
officers  to  levy  and  collect  tax  BuMcient  to  j 

Browiiti  v^.  City  ot  N&w  Orlnani^^  35  A-  &l;  State  fif 
Oity  of  Neiv  Urlceiiis,  ^  A*  t^\  LoulslauR  vs.  K* 

Under  ordinary  circnmstances  rule  la  other 

5«  Neither  district  conrt  nor  Supreme  Court  h 

to  i'inae  mandamus  to  municipal  bmoer  of  Nc 

purpose  of  drawing  money  from  treasury,  an( 

claim  be  Hqaidated  by  judgment  or  othenriae 

e^iute  (>i  rtil.  K^bln  et  aL  f«t,  Cit^r,  net  A.  TSl;  Stato  i 

6<  Wbere  judgment  has  been  regtstter^d  and  bin 

iio  payment,  creditor  has  remedy  by  mandan 

^  payment,  for  contract  indebtedness  arising 

BlHtv  Hjk  f¥iL  DfLrricrii  rs.  Olty,  36  A.  bSS;  IiOiilataaai 
lOStU.  ^   2(W:  Woir  VS.  S^imts  loa  U.  s,  ass;  state  @J 

7*  But  he  i-an  not  have  mandamus  to  satisfy  mc 
in  auy  otiier  way  than  by  payment  in  mon^ 
by  law.  ThuB  no  mandamuJi  lies  to  mnnicij 
board  of  Jicjuidation  to/  satisfy  judgment  ia 
bonds  though  law  provided  that  original  debi 
paid. 

SttkCe  ex  T^L  Eagatiit'  Vb.  Olty  of  Now  drleAaa*  b$a^T, 

S.  Judgment  null  on  it^  face  will  not  be  budgets 

dam  us. 

tiltite  ex  rtil,  Ottnal  QomitMnf  wm.  City,  I&  A*  tH 

fB}  Ni>  fieri  fn^naa:   ^l^tm: 

U  No  Ji.  fa.  issues  against  State. 
Hiirtcr  T*.  fit  Sit  *t,  iS  A.  NJT. 
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2.  Nor  against  a  succession. 

Levy  &  Sugar  vs.  Cowan  &  Mayo,  27  A.  556;  Succession  of  HeckmAHi  l*S 
A.  353. 

(C)    Duties  of  lower  court  touching  execution  of  Supreme  Court  «r« 

purely  ministerial. 

Lovelace  V8.  Taylor.  6  R,   92;  Cox»  Executors  vs.  Thomas.  11  L.  366;  BiiJik 
vr».  Mayor.  35  A.  408;  Holstein  vs.  Hcndorson,  6  N.  S.  27G. 

(£>)    On  what  judgm>ents  execution  can  not  issue  : 

Decree  homologating  proceedings  of  famUy  meeting  which 
authorized  the  adjudication  of  community  property  to  sur- 
viving spouse. 

Il«ir9  of  Bidden  vs.  Hayes,  21  A.  643. 

i\E  )    On  what  judgments  execution  may  issue. 

On  revivedy  as  well  as  on  original y  judgment. 
Scherrer  vs.  Caneza,  3:^  A.  314. 

6i8.  Lower  Court  Executes — Therefore  the  court  of 
appeal;  whether  it  affirm  or  rew-rse  the  judsmenl,  or 
whether  it  has  rendered  another  detinitive  judgmenr  in 
the  cause,  must  send  the  same  to  the  inferior  court,  in 
order  that  it  may  be  executed. 

C-.  p.  yi5;Lea  vs.  Terry t  15  A.  l;V.i. 

« 
J-udg^nent  may  he  enforced. 

1.  By  rej^istry  of  judgment,  and  enforcement  of  judicial  mort- 
gage resulting  therefrom. 

Adam-  &  Co.  vs».  Coons,  37  A.  307. 

2.  Lower  court  executes. 

state  vs.  Third  District  Court,  16  A.  233;  Davidson  vs.  City,  32  A.  vm. 

8.  District  court  only  acts  ministerially  in  the  execution  of 
judgments  rendered  by  Supreme  Court  and  itsexecutitm 
subject  to  revision. 

Cox*  Executors  v.s.  Thomas,  11  L.  :iGG;  23  A.  3112;  Lovelace  vs.  Tuylur. 
6  R.  92;  State  ex  rel.  Jury  vs.  Livuuduls,  39  A.  981 ;  State  ex  reU  Biiiik 
TS.  Mayor, :«  A.  409;  Gee  vs.  Thompsou,  37  A.  f)9d;  Uolstcin  va.  Uoii 
derson,  fi  N.  S.  276;  Succession  of  Triche,  34  A.  1148. 

4.   Xiower  court  judges  of  execution  when  causes  have  arisen 
since  rendition  of  judgment  by  Supreme  Court. 
Davidson  vs.  City,  sa  A.  1245. 
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5,  Court  i#i»uiiig  e:xeoutlait  contxole  ib^  Bui  wfi 
goes  to  another  pamhi  any  competeufc  court  o 
may  enjoin  it, 

Sliiipwnn  v«*  Fit*pt%  IW  A.  afi7  ;  Bet*  Jttttr  O,  P*  RtW^  f  K>  X 

6*  By  what  lawB  execution  governed,      Executi 

by  laws  in  foree  when  execution  was  demands 

Dean  T a*  Curnuhtm,  7  N.  S,  iSH;  QH>per  va^  Hod*?e,  1? 

lIobi?n?^tTeit*  I  R.  56&;  CamsB  vs.  Bed  Bfver^  I'l*  A-  fJOOj 

;l  A.  26a;  Uank  vh.  Markhaui,:^  A*  €36. 

7*  Judgment  debtor  not  oppoaing  execntion  id  et 
denying  that  judgment  is  subject  to  execution. 

Hay  dun  ¥^,  Stuiigtiltir^  4d  A«  3$!^, 

But  this  does  not  apply  where  judgmetnt  c 
itui  juris. 

6iQ.  Hecordatioa  of  Judgment  io  Lower  C 
judgment  can    not    even    be    executed,  until  i 

recorded  in  the  records  of  the  inicrior  cuuit 
had  cognizance  of  the  cause. 

(A)  When  Tevt^rdation  not  necesaarjf: 

He  cording  in  lower  court  is  unnecessary  when  ji 

comes  on  rendition   instantaneouHly  operative 

clarlng  State  officer  ineligible  and  the  office  ti 

i^tutte  trx  reL  Pagfi  vn.  Jufi^d,  3S  A.  1^1;  s««  ala6  Ooriti 

(B)  No  format  motion  rcf/j/irfd  to  rendrr  judgment  exm 
It  was  other wiee  prior  to  Act  305  of  1852, 

rfnip  34  A.  ^33. 

620.  Mandate  of  Supreme  Court — Recordati 
cess  on^  in  Lower  Court^This  recording  shall 
to  be  made  b}^  the  part}-  wishing  to  make  use  < 
ment,  but  without  any  obligation  on  his  part  ti 
V10U8  notice  to  Uie  opposite  party;  and  the  cl< 
district  courts  shall  have  the  power  to  recch 
rtnord,  all  mandates  and  decrees  rendered  1 
pre  nil!  CourU  and  to  issue  all  legal  fnoceftB  the 
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Penalty  when  lower  judge  and  clerk  obstruct  execution  of 
decrees  of  Supreme  Court  is  contempt. 

state  ex  rel.  BoTee  vs.  Herron,  24  A.  021. 

621.  Beneficiary  Under  Judgment  Controls  Execution — 
It  is  also  the  dutj^  of  the  party  wishing  to  avail  himselt  of 
the  judgment,  to  follow  up  the  execution  of.  it,  according 
to  the  delays  and  forms  hereafter  provided.  |jj 
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(A)  Who  may  execute  judgment  or  control  execution: 

1.  Only  party  to  record  controls  execution,  whether  original 
party  or  assignee  or  subrogee. 

state  ex  rel.  Bank  vs.  Mayor  et  al.,  ;i6  A.  409;  Florance  vs.  Bri(li?e,  5  A. 
736;  Flaker  vs.  Turner,  6  N.  S.  707. 

2.  Where  plaintiff  dies,  his  heirs  may  issue  execution  im- 
mediately. ^ 

Lengendre  vs.  McDouough,  6  N.  S.  .'>14. 

3.  But  when  defendant  dies,  judgment  must  be  declared 
executory. 

M. 

4.  Divisible  judgment  may  be  executed  at  different  times. 

Bitiirgui^non  vs.  Boudonsquie,  7  N.  S.  l.%7. 

6.  Separate  judgments  can  not  be  jointly  executed. 

Dugat  v>.  Bab  in,  8  N.  8.  392. 

6.  Only  one  execution  a*  one  time,  no  matter  how  many  de- 
fendants. 

Hudson  vs.  DanKerfleld,  2  L.  66;  Blanehard  vs.  Zacharif.  15  L.  641. 

7.  Transferee  of  judgment  may  issue  execution  in  the  name 
of  his  transferrer. 

13  A.  3^5. 

8.  Or  in  his  own  name. 

H  A.  '^67;  Town  vs.  Couch,  7  A.  94. 

9.  And  where  a  creditor  of  suing  plaintiff  seizes  the  right  of 
action,  suit  is  thereafter  prosecuted  for  his  benefit  and 
heirs  bound  by  the  judgment. 

Bank  vs.  Miller,  45  A.  493. 

10.  Surety  who  pays  judgment  and  is  subrogated  may  issue 
execution. 

Sprl^  vs.  Beamen,  6  L.  63;  Scott  vs.  Fi'atlicrstonc.  .>  A.  313;  ConiH'lly 
vs.  BourK,  16  A.  109. 
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11,  Transferrer  of  judgment  may  still  control  execution,  hia 
trrtusferee  not  opposing. 

Walkir  vs.  Villavu90,24  A.  45;  13  A.  324. 

(B)   Who  can  not  control : 

Out*  not  a  party  on  the  record  and  to  whom  no  transfer  is 
Aliown. 

Jf|uk«-V  v.s.  Turner,6  N.  S.  707;  Florauce  vs.  Briilge,  5  A.  735;  SUt«  ei 
rel.  Hank  vs.  Mayor,  35  A.  411 ;  Willie  vs.  Nicholson,  24  A.  548;  1 K. 94; 
!»R.  77;  9  A.  174. 

622.  Execution  in  Unappealable  Case  Issues  at  Qnce— 
It  the  judgment  has  been  rendered  where  no  appeal  lies, 
or  on  conlession  of  one  of  the  parties,  the  party  wishing 
to  make  use  of  it  may  prosecute  the  execution  imme- 
di;itely  after  the  close  of  the  term,  excepting  in  the  first 
diiiirirL  4 

The  clause  '^excepting  in  the  first  district  ^^^  was  inserted  in  this 
Article  when  the  Code  was  adopted  in  1824.     The  first  dis- 
irict  then  comprised  the  parishes  of  Orleans,  St.  Bernard, 
PJaquemines,  St.  Charles  and  St.  John  the  Baptist. 
Martin's  Dig.,  Vol.  2,  p.  im. 

623.  Execution  Follows  Recordation  in  Lower  Court— 
If  the  judgment  has  been  confirmed,  or  a  new  one 
rendert^d  on  the  appeal,  whichfpronounces  definitely  on 
the  cause,  the  execution  may  be  prayed  for,  as  soon  as  the 
judgment  has  been  recorded  in  the  inferior  cou^'t,  to 
which  the  execution  is  remanded. 

624.  Execution  in  Appealable  Cases — Respecting  judj^- 
mt^ni.^  f^ubject  to  appeal,  the  party  in  whose  favor  one  is 
rendered  can  only  proceed  to  the  execution  after  ten  days, 
counting  from  the  notification  which  he  is  obliged  to  make 
to  the  opposite  party,  if  the  latter  has  not  appealed  from 
tJie  judgment  within  this  interv^al,  or  if,  having  appealed, 
he  hat;  failed  to  furnish  the  security  necessary  to  stop  ex- 
ecution ;  provided,  that  whenever  an  answer  has  been 
filed  in  a  suit,  in  which    the    defendant  has  had  personal 
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service  made  upon  him  to  appear  and  file  his  answer,  or 
when  a  judgment  has  been  rendered  in  a  case  after  answer 
filed  by  the  defendant,  or  by  the  counsel,  the  party  cast 
in  the  suit  shall  be  considered  duly  notified  of  the  judg- 
ment, by  the  fact  ot  its  being  signed  by  the  judge;  pro- 
vided, that  in  the  country  parishes  no  execution  shall  issue 
in  cases  where  an  appeal  lies,  untiL  teq.  days  aft^r  the  ad- 
ioarnment  pf  .the  CQuxX.  by  :vvhich  the  judgment  was  ren-  [Ij^ 

dered,  within  which  delay  a  party  may  take  a  suspensive 
appeal,  on  filing  petition  and  appeal  bond,  as  now  pro- 
\*ided  by  law. 

C. p.  675. 

(A)  Execution  of  judgment  subject  to  appeal: 

^oc  t'.  p.  675. 

Where  judgment  capable  of  suspensive  appeal,  it  is  not  ex- 
ecutory until  time  (ten  days)  within  which  such  appeal 
may  be  taken  has  elapsed. 

state  ex  rel.  Pagh  vs.  Judge,  ;J3  V.  LiHl. 

t  B)  Prematurity  of  execution : 

1.  Execution  premature  before  proper  notice  of  judgment  is 
given  when  that  is  necessary. 

Taylor  vs.  Woodward.  26  A  213;  Greene  vs.  Johnson,  21  A.  464 ;  6  R.  20; 
8  L.  237;  19  A.  210;  20  A.  588;  15  A.  254. 

2.  Act  24  of  1876  provides  that  party  cast  shall  be  notified  of 
judgment  by  fact  of  signing  when  it  has  been  rendered  in 
suit  in  which  he  had  personal  service,  or  when  he  has  filed 
answer,  etc. 

See  I»e  ^«>ntmanat  vs.  Soule,  33  A.  610. 

(C)  Appellant  may  abandon  appeal  and  execute  at  any  time. 
Snider  vs.  Collins,  30  A.  1236;  Savoie  vs.  Thibodaux,  29  A.  .'/_>. 

W  Effect  of  sale  pending  devolutive  appeal  : 

Where  sale  is  made  on  execution  of  judgment  devolutiveiy 
appealed  from  and  which  judgment  is  reversed,  sale  may  be 
regular  as  to  third  persons. 

Richardson  vs.  Smith,  26  A.  746;  Frost  va.  McLeod,  19  A.  68. 

625.  Application  to  Clerk  for  Execution — Execution 
Against  Parishes — A  party  wishing  ior  the  execution  of  a 
judgment  which  has  been  rendered  in  his  favor  may  ap- 
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ply  lor  this  purpose  to  the  clerk  of  the  court 
nizance  of  the  case  in  the  first  instance^  who 
to  him  an  order  of  execution,,  according  to  tin 
of  the  judgment  which  has  been  pronounce 
c  la  red  hereafter;  providai,  that  whenever  a  ji 
money  is  rendered  by  any  court  oi  competent 
a^inns?t  a  parish  of  this  State,  the  judge  who  j 
the  judgment  shall,  in  the  same  decree,  order^ 
forthwith  to  assess  a  parish  tax,  at  a  sufficie 
rentum,  upon  the  assessment  roll  of  the  curi 
pay  and  satisfy  said  judgment,  with  interest  an 
whenever  any  judgment  for  money  has  here 
rendered,  by  any  court  of  competent  jurisdici 
a  parish,  the  judgment  shall,  on  motion,  ord< 
the  as^essor  to  assess  the  tax,  as  above  provi< 
every  such  decree  of  judgment,  the  judge  si 
that  immediately  upem  the  assessment  of  the 
assessor  of  the  parish,  the  parish  tax  coUeclo 
cee<l  lorthwith  to  collect  said  tax,  in  the  sat 
I  hat  ]>arish  taxes  are  now  coHecled,  and  thepr 
constitute  a  special  fund,  nut  of  which  said 
intere!<t:  and  cost  shall  be  paid,  and  shall  not 
to  any  other  purpose;  provided,  sufficient  pr 
nished  to  the  judge  that  there  are  no  funds  ic 

treajtiuy  to  satisfy  said  jud*^ment* 

*;  IV  ML 

N*  lip  All  of  tilth  iuniole  after  tht?  word  "jjrorCdwi 
by  Aet  5(»  of  K.  S.  of  1877,  p.  87. 


626,  Execution  Must  Be  Sealed  and  Sigae< 

Tit  is  order  must  be  sealed  with  the  seal  of  the 
si*^ned  by  the  clerk,  who  shall  direct  it  to  the  i 
orders  to  execute  it,  according  to  its  contents; 
in^  to  the  directions  of  the  judgment  to  wh 
may  n-ler,  ^nd  to  make  this  return  to  Uve  < 
tnanner  in  which  h«  shall  have  executed  the  w 
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Seal  of  court  is  eseential  to  validity  of  writ. 

Boiiin  vs.  Durand,  2  A.  776;  Fink  yb.  Leiande,  16  Ia547;  Drouet  vs. 
Rice,  2  R.  374;  King  v».  Baker,  7  A.  670. 

627.  Endorsement  of  Sheriff — Iti  this  case  and  in  all 
others  where  the  sheriff  is  charged  with  the  execution  of 
an  order  of  the  court,  he  must,  on  receiving  it,  endorse 
on  it  the  day  of  the  week,  month  and  year,  on  which  it  is 
delivered  to  him. 

628.  Terms  and  Nature  of  Orders  of  Execution  —Orders 
of  execution  are  different,  according  to  the  nature  of  the 
judgments  to  be  executed;  for  these  judgments  may  direct 
that  a  thing  shall  be  given,  or  a  thing  be  done  or  omitted, 
or  a  sum  of  money  be  paid,  and  this  variety  subjects  the  ex- 
ecution to  different  rules,  which  are  explained  in  the  two 
following  sections.. 

629.  Court  Rendering  Judgment  Takes  Cognizance  of 
Execution — It  is  for  the  court,  whether  appellate,  or 
inferior,  which  has  rendered  the  judgment,  to  take 
cognizance  of  the  manner  of  its  execution,  when  the 
proper  manner  of  executing  it  is  to  be  determined. 

C.  p.  617. 

1.  Supreme  Court  takes  cognizance  of  its  own  judgments  and 
decrees. 

Minor  vs.  Mione,  1  A.  28.'i;  Carroll  vs.  Chaffe,  35  A.  83;  Lambctli  vs. 
SenteU,3SA.  693. 

2.  EHstrict  Court  incompetent  to  enforce  execution  of  judg- 
ment of  justice  of  peace,  and  prohibition  lies  to  prevent  it. 

Statt*  ex  rel.  Police  Jury  vs.  Jud^e,  39  A.  984. 

3.  Courts  of  first  instance  execute  judgments  and  Supreme 
Court  will  not  interfere  except  in  clear  cases  of  injustice. 

Oompton  y».  Aireal,9  A.  496;  Donnell  vs.  Parrott,  IH  A.  253;  7  N.  S.  668; 
8  M.  63 ;  Dufossat  vs.  Berens,  18  A.  389. 

4.  jyisttict  Court  could  not  restrain  by  injunction  execution 
from  parish  court. 

McGlnty  vfe.  Richmond,  27  A.  606;  Bonin  vs.  Monot,  2S  A.  597. 
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6*  Oas84^  often  arise  where  differeat  coilH  rauf 

Biiate  rei  to  arrest  ^eat  and  impaading  injnf 

ya,  B*iTens,  IB  A.  3:^;  Copley  vs.  Edtrards.  S  A. 
Browu,  2  A.  .t3a;  Pol  too  Jury  vh  MjoUpI,  4  A  S«  j  Ofl 
ifS  A.  110 ;  ^t4tQ  ex  rel.  Qi^borii  vn.  Juil^i^.  ^  A.  &%>; 

Qon  va«  Hopu«  ^4  A.  5.17;  r^berlfl  t«.  Jticl«;i%  IC  A.  HU 

6>  Bat  defendant  in  exectition  can  not  invo^"-  « 
couH  than  that  rendering  and  exeoating  tUe 

7,  Oonrb  which  renders  judgrment  ox**eutHa  it, 

rel.  Pol  ICO  Jut^  va.  Jiirlue^  .^  A.  \+^i. 

8p  Where   mode  of  execution  ia  part  of  deen 
Court,  lower  court  can  not  question  ite  legal 

Mil  Hold  Vti.  Ituuflmw,  ^IH  A,  UH. 


SECTION  n. 

0/  fAe  Extent i&n  of  ynd^menis,  Which  Re 

ikhig'  to  be  Gh'cn  or  Something  Iq  be 

630.  Writ  of  Possession — When  the  judg 
one  of  the  parties  to  deliver  an  estate  to  tl 
clerk  in  List  lastie  a  writ  ot  possession,  by  wlii 
iff  shall  be  enjoined  to  put  him,  io  whose  fai 
ment  was  rendered,  in  possession  of  the  es 
appurtenancet^  belonging  to  it,  according  to  tl 

J>ec!res  itself  need  not  direct  issaanee  of  writ. 


631  •  Judgment  and  Sometimes  Petitioa 
Writ — Thi^  writ  ot  posi^esiiion  shall  be  directe< 
irt»  wilh  a  copy  oi  iht*  judgment,  and  even  of 
tn  which  it  refers,  if  the  party  require  it,  to 
thu  she  rill  nui)   not  be  mis^ taken  concerning  t 
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she  estate  and  appurtenances  of  which  he  is  to  give  the 
]K>s8es8]on. 

1.  Bzecotion  follows  judgment  and  judgment  is  construed  by 
the  pleadings. 

SeemUe  ''JadKinent ;"  Williams  vb.  Kelso, 7  L.  409;  Melanoon  y».  Duha- 
mel,  3  N.  S.  7;  Levy  vs.  Bondy.  15  A.  678;  Copley  vs.  Bonner.  7  A.  579. 

2.  But  pleadings  will  not  control  unambiguous  judgment. 

Avery  ts.  Police  Jury,  76  A,  223;  14  L.  446. 

632.  Execution  of  Writ  of  Possession — If  three  days 
after  the  sheriff  shall  have  served  a  copy  of  this  writ  on 
the  party  who  has  been  condemned  to  quit  the  estate,  he 
shaD  refuse  to  obey  the  order  and  to  go  off,  the  sheriff 
shall  proceed  to  put  in  full  possession  of  the  estate  the 
party  who  has  obtained  the  judgment,  and  shall  compel 
the  other  to  depart,  even  by  breaking  open  the  doors,  if  it 
be  necessary,  and  by  summoning  the  posse  comitatus,  if 
resistance  be  made. 

C.  p.  762. 

633.  Compliance  With  Writ — The  party,  against  whom 
the  judgment  has  been  rendered,  shall  be  considered  to 
have  complied  with  it,  by  quitting  the  estate,  and  leaving 
the  other  party  free  to  take  possession. 

634.  Delivery  of  Specific  Thing — If  the  judgment  should 
order  the  delivery  of  a  specific  object,  the  writ  shall  di- 
rect the  sheriff,  on  failure  of  the  debtor  to  deliver  to  him 
the  specific  object,  after  three  days'  service  of  a  copy  of 
the  writ,  to  seize  the  object  wherever  it  may  be  found, 
and  deliver  it  to  the  party  in  whose  favor  the  judgment 
was  rendered. 

635.  Damages  or  Sequestration  of  Other  Property  to 
Enforce  Writ  of  Possession — If  the  party,  who  has  been 
«oodemned  to  deliver  an  object,  conceals  it,  or  carries  it 
^«t  of  the  jurisdiction  of  the  court,  so  that  the  sheriff  can 
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not  seize  it,  the  party  in  whoae  favor  the  | 
rendered,  shall  have  the  choice  either  of 
action  for  damages,  or  of  compelling  a  spe< 
of  the  judgment,  by  obtaining  a  sequestra  tic 
property,  until  he  has  satisfied  it,  in  the  sar 
is  practised  on  judgments  directing  a  specific 
as  is  stated  below* 

Remedies  Indioated  above   escclude  power  of 
for  contemptt 

State  ex  rwl.  B^ro  tb,  JnUgf},  «6  A,  l^« 

^  636.  Writ  of  Distringas — When  the  judg 
not  the  delivering,  but  the  doing  or  ref raioii] 
Hiing  specified  in  it,  if  the  party  condemne 
made  by  the  sheriff  that  he  ^hall  comply  w 
or  neglects  to  do  so,  and  this  refusal  or  negle 
a  certificate  of  the  sheri^^  the  party  in  wl 
judgment  was  rendered  may  obtain,  on  mo 
to  distrain  all  the  properly  movable  and  imn 
party  who  is  in  deiauU,  until  he  shall  have 
the  judgment, 
a  p.  itiM. 

L  Process  by  distriuK^*-**   i^   given  to  enforce 

decrues  in  ordinary  jufjicial  pfoceedings,  btif 

IB  Ijy  ma^Klamuw,  rpfractory  defendant  may  1 

contempt. 

Stule  liX  rijl.  Hauiiiun  v^h  Jn^^e,  ^  A.  tS;  BoAr«l  of 
l4JtiT»i»nwc>rtl\  VM.  Sullen,  US  U*  B-  @22l> 

^t  Dbtring^  not  pi-oper  mode  of  executing  Ji 

lug  that  a  certain  dum  be  closed ^ 

637*  Execution  of  Writ  of  Distringas— It  1 
tlie  sheriff  J  chargtd  witli  the  execution  of 
distnntras,  to  seize    without  delay*  the  raov 
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moxable  property  of  the  party  in  default,  and  to  receive 
the  rents,  income,  and  other  profits,  and  to  keep  the  whole 
subject  to  the  order  of  the  court,  until  the  order  shall  be 
revoked. 

1.  Rents  of  property  dedicated  to  a  parish  for  public  use  are,, 
like  property  itself,  exempt  from  seizure. 

Kline  vs.  Parish  of  Ascension,  83  A.  565. 

2.  Property  dedicated  to  public  use  is  not  in  commerce  and 
not  subject  to  seizure. 

Burke  vs.  Wall,  29  A.  38;  City  of  Baton  Ronxe  vs.  Bird,  21  A.  244. 

038.  Collections  Under  Distringas  May  Be  Ordered 
Paid  to  Creditor — Nevertheless,  the  court  may,  from  time 
to  time,  when  the  nature  of  the  case  requires  it,  order 
that  the  sums  arising  from  the  income  thus  collected  shall 
be  paid  to  the  party  in  whose  favor  the  judgment  was 
rendered,  if  he  demands  it,  and  gives  good  and  sufficient 
security  to  refund  the  sums  thus  paid  to  him,  when  the 
judgment  of  the  court  shall  have  been  complied  with,  and 
he  shall  have  been  paid  the  expenses  and  damages  which 
may  be  allowed  to  him,  as  provided  in  the  following 
article. 

639.  Quashing  Distringas — The  judge  may  quash  the 
order  of  distringas,  if  it  be  proved  to  him  that  the  party 
condemned  has  fully  satisfied  the  judgment,  and  has  paid 
all  the  damages  which  he  has  the  power  of  granting  to  the 
other  party. 

640.  Return  of  Sheriff — As  soon  as  the  sheriff  shall 
have  executed  the  writs  of  possession  and  order  of  dis- 
tringas which  were  directed  to  him,  he  must  return  into 
the  court  which  issued  them  the  originals  of  these  writs, 
'N'ith  his  return  indorsed,  stating  the  manner  in  which  they 
have  been  executed,  and  the  particulars  of  the  property 
distrained,  in  cn?e  the  order  of  distringas  was  issued, 
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SECTION  III. 

"Of  the  Execution  of  yudgmenis  Direcling  the  B 
of  a  Suni.of  Money. 

§!• 

Of  the  Writ  of  Fieri  Facias. 

641.  Writ  of  Fieri  Facias — When  the  judgmem 
the  payment  of  a  sum  of  money,  the  party  in  who{ 
it  is  rendered  may  apply  to  the  clerk  and  oblri 
him  a  writ  3f  Jieri  facias  against  the  property 
debtor. 

C.  p.  626. 

Writ  of  fieri  facias, 

1.  Nothing  prevents  several  fi.  fas.  from  issuing  agai 
property. 

Gusman  vs.  DePoret,  33  A.  339. 

2.  On  what  judgments  fieri  facias  can  not  issue: 

(a)  Decree  homologating  deliberations  of  famil; 
which  authorized  adjudication  of  community 
to  surviving  parent. 

Helr«  of  Bidden  vh.  Hayes.  21  A.  643. 

(b)  Decree  ordering  or  perpetuating  a  mandam 

state  ex  rol.  Board  of  Police  vs.  Judge,  21  A,  741. 

(c)  Mere  separation  of  property  between  spc 
coupled  with  judgment  for  money. 

Hurdle  V8.  Turner,  Wilson  &  Co.,  31  A.  4fi9;  Oompt 
well,  :«  A.  f^y. 

(d)  Mere  consent  twelve  months'  bond. 

strother  vs.  liichardson,  30  A.  1270. 

3.  On  what  judginents  Jieri  facias  can  issue: 

Judgment  homologating  account  between  tntoi 
and  fixing  a  balance. 

Tunneret  vs.  Edwards,  1 8  A.  606;  Capdeville  y».  Er^ 

4.  No  fl,  fa,  against  city  of  New  Orleans. 

A<*t  6  of  K.  S.  1870. 


i 


Of  Exkc-ution  op  Judgment.  64^ 

'%0i  agftin^t  a  suGcessioD. 

tUarfEfkU  v,'<,  r^]iljiiiTii.s  :<i  A.  1800. 

^ieri  fiu^an  agaiiiHt  debtors  in  solido.  Option  lies  witK 
red]  Lor  an  to  which  debtor  to  seize. 

MU^htl  VH.  Jiiuiner>  'M  A.  2X7:  Carson  vs.  Cureton,  I'i  M.  436;  Blanchard 

ieduction  of  exceMnive  seizures.  That  seizure  is  exc  ssive 
no  gronod  for  injunction,  but  for  application  for  reduc- 

DP, 
*.\  P,  652 ;  Lutiibbtb  v^   Setitell,  H8  A.  mi. 

Garnishmeat — Reduction    of  Seizure — ^Return   of 

Q  Thirty  to   Seventy  Days — Proceedings  Under  ^^F  *  T 

f  Original  Writ— This  writ  is  directed  to  the  sheriff 
)arish  where  the  property  of  the  debtor  is  situated, 
ders  him  to  seize  the  property  real  and  personal, 
nd  credits  of  the  debtor,  and  to  sell  them  to  satisfy 
Tjment  obtiiint^d  ;igainst  him;  and  all  writs  oi  fiert 
isdued  by  the  clerks  of  the  several  courts  through- 
State,  shall  be  made  returnable  by  them  in  not  less 
rtv  nor  more  seventy  days. 

shment^And  whenever  a  party  plaintiff  in  a  cause 

lied  tor  a  writ  oi  fieri  facias  2ig^,\nst  the  defendant, 
reason  to  believe  that  a  third  person  has  property 

Is  in  his  possession,  or  under  his  control,  belonging 

lefendantj  or    is  indebted   to  him,  he    may  cause 

rd  person  to  be  cited  to  answer,  under  oath,  such 

ittories  as  may  be  propounded  to  him   touching 

^perty  and  effects,  or  such   indebtedness,  in   the 

anner  and  with  the  same  regulations  as  are  pro- 
relation  to  garnishees  in  cases  of  attachment,  and 

t  to  special  laws, 

il  Writ3~It  shall  be  lawful  for  any  judgment 
,  entitled  to  execution,  to  issue  several  writs  of 
ias  to  different  parishes  at  the  same  time; 
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Reductioii  of  Seizure — Provided,  that  when  th 
erty  of  any  defendant  in  execution  shall  be  under 
in  different  parishes,  at  the  same  time,  such  de 
shall  have  the  right  to  have  a  redifction  of  the 
which  shall  have  been  so  made,  upon  showing 
amount  of  property  so  seized  is  more  than  sufii 
satisfy  his  creditors'  judgment; 

Liability  for  Damages — And  provided,  also,  tl 
seizing  creditors  shall  be  liable  to  pay  the  defer 
execution  such  damages  as  the  latter  may  have  s\ 
in  consequence  of  any  excessive  seizures  madt 
instance* 

Return  of  Writ — ^Retention  of  Copy — And  in  al 

'except  in  the  parish  of  Orleans,  where  a  seizure  < 
erlv  shall  have  been  made  under  a  writ  oi  jier\ 
and  the  officer  making  such  seizure  shall  not  be 
sell  such  pn>pcrty  before  the  return  day  of  the  wi 
officer  shall,  nevertheless,  make  due  return  of  su 
hut»  at  the  time  of  making  such  return,  he  shall  m 
retain  a  copy  of  the  writ,  duly  certified  by  hims( 
il  shall  be  his  duty  to  proceed  under  such  certifit 
ir»  ihc  .siinif  manner  as  though  the  original  writ  wj 
hands,  and  In  make  due  return  thereon; 

Copy  by   Clerk— And   in    the   parish  of  Orle 
officer^  al  the  time  of  making  return  as  aforesa 
cause  to  be  made  by  the  clerk  of  the  court,  issu 
writj  a  duly  certified  copy  thereof;   and  it  shall 
duty  of  such  clerk  to  deliver  said  duly  certified 
said  officer   within    twenty-four  hours  from  the 
filing   such   original  writ   and   return    thereon; 
officer    shaU    proceed,    under    such    certified     c 
furnished  him,  in  the  same  manner  as  ^ough  the 
writ  was  in  liis  hands,  and  to  make  due  return  tht 


a  F-  '^^u  '^i*  ^^%  643,  700,  746. 
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'^quisiies  of  valid  seizure: 

(^here  from  nature  of  the  ease  it  is  possible ,  actual,  physi- 
cal posse Bslon  of  thing  seized  by  sheriff  is  necessary. 

Gordun  vs.  GJlfoJl,  27  A.  265;  CJorse  vs.  Stafford,  24  A.  262;  Ellbounxe 

vw.  FrellHcn.  22  A.  209;  Orane,  Breed  &  Ck).  vs.  Constable,  28  A.  612; 

Mi  lie  TM.  Hebcrt,  19  A.  58;  Williams  vs.  Clark,  11  A.  761;  Gaines  vs. 

Sferphiiuts'  Ua&k*  4  A.  369;  Lockhart  vs.  Harrell,  6  A.  631;  Stockton 

v*j,  t>awnoy,fi  A.  ^^5;  Galbralth  vs.  Synder,  2  A.  492;  Offat  vs.  Mon- 

ijiiit.  1  \,  7S5 ;  Taylor  vs.  Stone,  2  A.  i<10;  Derille  vs.  Hayes,  23  A.  660; 

Fhik^^r  vs.  IJfilliirii,  2  A.  338;  Simpson  va.  Allain,  7  K.  604;  6alla«^her 

vs.  AbHdio,  36  A.  H43. 

tnal  physical  poaseMsion  not  necessary : 
In  seizures  of  real  estate  in  New  Orleans;  mere  registry  is 

sufficient. 

U.  S.  Aj25i  ikiAivi  yn.  Handy,  34  A.  862;  Elder  vs.  City,  3!  A.  505;   Morere 
ira,  I'reston,  At  A,  ^74;  28  A.  573 ;  20  A.  573.    . 

In  all  oi^ftes  where  property  is  under  lease  j  mer3  notice  is 

lufficient. 
O.  F.  &5T;  Pipkta  vs.  Sheriff,  36  A.  782;  Deoouz  vs.  Bank,  2  A.  467. 

The   fact    that   seized  debtor   remains  on   property  does 
lot  Invalidate  seizure. 

Pail  J  v-i.  Uo^/J8  A.  S52. 

vflict  of  seizures: 

st  seizure   prevails,   and  stay  of  execution   thereof  stays 
itlier  exeeutionH. 
Ben  Ion  va.  Woods,  W  A.  356. 

as  writs  of  Ji.  fa: 
Will  not  issue : 
(a)    When  injunction  restrains    proceedings   under   the 
original. 

By  rne.  Vaiit'*^  A  Co.  vs.  Mithoff,  24  A.  297. 

fb)  When  not  necessary,  as  for  instance,  in  tax  executions 
where  original  writ  does  not  expire. 

M Hria  T«.  ^bflTi  If,  30  A.  296. 

V^iU  issue; 

(a)  When  ortglnal  is  returned  unsatisfied. 
JJarp*^r  T9.  Terry,  16  A.  217. 

(bj   New  aelzur©  must  be  made  under  alias  fi,  fa, 

Bliiak  vs.  IJatlett,  1  R.  540;  2  L.  280. 

sMng  writ  of  Jleri  facias : 

inal   writ   can  be  restrained  only  by  injunction ;  not  by 

role  to  quash, 

^  K.  90;  Wiley  vs.  Wuodman  A  Bement,  16  A.  210;  i>evi  vs.  Converse, 

'JO  A.;^;  19 A.  \m. 
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(J^j  No  imHd  listlzurtf  is  made: 

1*  Wber^  sheriff  merel>*  gives  notice,  and  poe**e« 
by  bin  euccewBor, 

2.  Whert^  sheriff  seisseu  proceeds  of  thing  about 
Ibing  itMeJf  uhonld  be  seized. 

f(^}  To  irfuit  sheriff  nrrit  directed: 

To  sheriff  of  parish  where  propert>'  in  located* 
Le^y,  Loob  A  nc*.  th.  Acklcm,  WS  A.  545. 

(H)  Garnishment  jjriir^prtj*  when  ftr^cillart^  ftt  fi,  fa: 

!♦  See  chapter  on  attach  aient  for  complete  dbt^u 
ntflbjnent* 

Ant*   Alt.  L'4«  it  ifg^tf 

2.  Incorporeal  rights  may' be  seized  hy  mere  noti 
and  th^8  modt^  of  i^eizure  does  not  cxctud«?«  no 
by,  garnishment:  procenH  under  attachment. 
Levy.  l>ieb  A  f?t>,  vs.  Act  leu,  37  A.  545:  ilt*Doii*iM  v*.  1 

AH  A.  H47;  Kighrurv^.  SlJdi^ll,  :4  A.fUH;;  Hminn  tm,  Hry,; 

S.  Wlu^re  no  valid  writ  \h  issued,  gurni&bment  the] 

]mi  Bulil^^jtit  Vif-,   btiWtou.  J  J   It.  321;  Ckipw^ll  ^n.  Ft* 

^  1  ^    tF/*^i  ^  t'ufi  rf  tH>»t€'is  tfarn in h m fni: 

Court  iHJiulug  writ  isHues  g^arnie^bment  Iti  casets  0 
but  nut  in  caset*  of  fiarnfMhmtnt  itnder  Ji^  fii»  U 
irilf'  of  garnishef'  mu«t  issue. 

>JtiE^jniy.o  v<.  I.iM^lii  !>■■.  2t»  A.  1^>I;  AUrr  vei,  f  Ii^JcqU.  7i  A, 
VH.  WtJidry.  •.*4  \.  HU  -  UiiMiry  w^s.  OJokstm,  S  f**  127;  F 
r'hitii.?  A  Z^-^'.  l''i  iilliHr^ioim  rn,  ComptOttT  3  A.  a»;  I 
H I  ^' i£ iiTt  V !i,  Si  p|v i  h ,  <itil  1 ,  10 tO> 

f  J)  Hf'itiru  of  iitrU  of  Jt*  /li- : 

W  n  t  m  upit  t  e  re  tur ne  d  be  1 1 j  re  re  turn  day .  ?  >rtgi  tj 
turn  waw  not-  neceHf^arj"  es:cept  when  directed  1 
creditor. 

f  K)  C^pn  *if  »'iHf  : 

L  III  thr  i-onutryftbe  sherifF  makea  the  copy  dtil; 
hitriieir^  but  iti  parish  of  Orleans  clerk  makee  t 
tiUr^d  copy. 


9.  Mt^p  expiratioii  af  writ  imd  without  copy,  sheriff*  a  ptyvror 
to  aet  lA  al  aB  end. 

In  wiitB  of  jl  /a.  to  collect  taxes. 

UttllrHsq  w,  ^ew  f1f1«i«n«« 3t  A.  471 ;  Klder  m.  Hew  Ortesmi,  ;(l  a.  ate, 

jl^altin^  q/"  jtcicwrc  awd  giving  of  notice  must  precede  rfxpiraUpm 

wrU: 

L  Ee&um  may  be  made  after  expiration. 

flHiititf  !i.  ticborl.  ^0  A.  il^<^;  Etyrne  va.  Taylor,  'i  R.  iH. 

%.  And  sale  m&y  be  made  after  expiTAtiou,  tiherifi  reiaiutng 
copy. 

LiibiL'tte  va.  L^wiB,  13  R.  la 

3,  Bat  whore  copy  is  not  retained,  aoizure  is  released. 
BlacJc  va.  Catlntt,  1  E.  MA. 

Bjffh^i  o/  r<f/iti-n  o/  ti?Wt : 

It  dot^B  not  relettse  garniehmeiit  or  ^eissure. 

Bot  \\^hen  writ  returned  tmsatisfled,  seiatii^o  i«  abandoned 
and  r^itjauad. 

BrimfLD  vi.  n^niiy,  IB  A  fi^l ;  Illucili:  vm    I  iiLt]«U,  1   EL  EMO. 

^  Wkat  Property  May  Be  Seized^As  soon  as  the 
iff  has  received  this  writ^  he  rausl  execute  it  without 
y,  by  seizing  the  property  of  the  debtor  which  he 
I  find  in  his  parish,  except  such  things  as  are  men- 
:d  in  the  ioHowing  article. 

W^k&t  properly  wi«j/  b€  Beized : 

L   Remitting  interest  of  beir  in  succeBBioa  may  be  seised. 

B»>iMe  V«.  Dick.-tOQ.  ai  A.  711 ;  Heir^  of  P'ly  vs.  Noble,  ^17  A.  R6T;  Mi>ri?iin 

L  Vifclid  seizure  of  ini>erest  of  heir  bihouJd  show : 

fa)  Complete  list  of  asHet@  and  liabilities  of  the  ^st^ito. 
lil.;fJaltM)  Ta.  rhfiBity.  I  A.  (mft. 

(Bf  Appraisement  of  such  IntereBt  tt*  »  sing  Us  undivided 
thing,  deducting  debts  and  ch first's. 

TB.  StwiKi,  13  E.tfl(l;  Uiaiinma  79.  OoUftaitjr,  E^  A    ML 
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'3.  Right  of  action,  as  well  as  judgment,  may  be  seiaed. 

Jack  V8.  Uarrison,  84  A.  738;  Stafford  vs.  Maxwell,  33  A.  347;  Nugent 
vs.  MoCaffery,  33  A.  374. 

4.  But  not  right  to  an  injunction. 

Nugent  vs.  McOaffory,  33  A.  274. 

-S.  Nature  of  right  seized  should  be  specifically  stated. 

Gales  vs.  Christy,  4  A.  293;  McDonogh  vs.  GravlerN  Curator. 9  L.M3; 
<•  PiokerglU  vs.  Brown,  7  A.  304. 

6.  Dotal  property  after  dissolution  of  marriage. 

Bonvlllain  vs.  Bourg,  16  A.  366;  Querin  vs  Blvardc,  m  R.  437. 

7.  Interest  of  debtor  in  stock  of  goods  may  be  seized. 

■"'  Fleytas  vs.  Foutz,  16  A.  414. 

8.  Promissory  note  or  draft  may  be  seized : 

(a)  Requisites  of  seizure :  Actual  physical  possession  by 
sheriff  when  note  is  negotiable  and  has  ^ot  matured. 

Miller  vs.  Streeder,  18  A.  66 ;  Scott  vs.  Neblett,  6  A- 182 ;  Harris  va 
Bank, 5  A.  639;  Anderson  vs.  Valentine,  16  A.  380;,Rlghtor  vs. 
Phelps,  16  A.  106;  Gaines  vs.  Bank,  4  A.  369;  Fluker  va  Bolitrd. 
2  A."  338;  Galbralth  vh.  Snyder,  2  A.  492;  Taylor  vs.  Stone.  3  A.  911. 

(b)  If  in  possession  of  clerk  of  court,  he  may  be  ordered 
to  surrender  it. 

Estate  of  Mllle  vs.  Hebert,  19  A.  58;  Stansbury  y^.  McOall.  S  A.9: 
Price  vs.  Bmerson,  7  A.  237;  Woodworth  vs.  I^uimeriiian,  9 
A.  524. 

(c)  But  by  attachment  and  garnishment,  seizure  may  be 
made  iu  hands  of  clerk ;  copy  of  note  may  be  taken. 

S<M>tt  VS.  Neblett,  6  A.  182 ;  Bdler  vs.  McAIister,  14  A.  821 ;  MiUe  Vf. 
Hebert,  19  A.  59. 

(d)  Seizure  of  twelve  months'  bond  not  valid  where  no 
actual  possession  is  taken  by  sheriff. 

Lock  hart  vs.  Harrell,  6  A.  681. 

9.  Pledged   property   may   be   seized    and    sold    subject  to 
pledgee's  privilege.     Pledgee  can  not  enjoin  sale. 

Hornor  vs.  Dents,  34  A.  389;  Williams  vs.  Schooner,  I  N.  S.  417;  Aiif« 
,  v.s.  Varlol,  81  A.  866;  Pickens  ts.  Webster,  31  A.  870;  Kourgvs.  Lopes, 

36  A.  440;  Case  vs.  Kloppenburg,  27  A.  483;  Arlck  vs.  Walsh  ft  Bols- 
seau,  23  A.  606 ;  Friedlander  vs.  Sohmallnski,  S6  A.  520. 

10.  Movables  on  leased  premises  may  be  seized  and  sold  at 
instance  of  lessee's  creditors  but  subject  to  lien  of  lessor. 

Plokens  vs.  Webster,  31  A.  870;  Tanner  vs.  Taniier,  6  B.  86;  Eobb  rs. 
Wagener,  6  A.  112;  Arlok  vs.  Walsh  A  Boisseau,  38  A.  €09^  Cam  rf. 
Kloppenburg,  27  A.  48H. 

11.  And  so  growing  crop  of  lessee  may  be  >aeized  and  sold. 

(Mtljccn**'  Bank  vs:  Wfltz,  81  A.  245;  Plokens  VS.  Webster,  31  A.  870. 
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12.  Any   partnership  property  may  be  seized  aud  sold  to 
satisfy  a  partndrship  debt,  none  being  exempt. 

WhStv  A  Barrett  vs.  Heffner,  30  A.  12S0. 

13.  Resulting  interest  of  a  partner  may  be^  seized  and  sold, 
but  no  particular  piece  of  property  can  bp  seized. 

Kar-tnti  VS.  Uuwbery,  21  A.  618;  Levy  A  Suj^ar  vs.  Oowa?i  &  Mayo,  27  A. 
jS^i;  Degelofl,  Durrlve  A  Co.  vs.  Woolfolk,  21  A.  70f>;  Bank  va.  Mo- 
KeAj^e,  11  fi.  190;  Ursnllne  Nuus  vs.  Connelly,  22  A.  61. 

(a)  And  seizure  does  not  dissolve  partnership  or  author- 
ize appointment  of  receiver. 

Clioppln  VH.  WiNon,  27  A.  444. 

(h)  But  one  partner  may  sequester  partnership  property 
to  prevent  devastation  and  Irreparable  injury. 
State  ox  re  I.  Both  vs.  Judge,  38  A.  49. 

14.  Debtor's  action  of  warranty  may  be  seized. 

tyiaph  V?.  Kitclien,  2  A.  843. 

16.  Rights  of  lessee  under  a  lease  may  be  seized. 

Jirintun  vs.  Datas,  17  A.  174;  D'AquIn  vs.  Arinant,  14  A.  217;  Bartels  vs. 
Cn^ditors,  11  A.  432. 

But  purchaser  of  lease  not  buying  mere  right  of  occu- 
pancy must  pay  for  remainder  of  term. 

Lehman  A  Co.  vs.  Dreyfus,  37  A.  588;  Bartels  vs.  Creditors,  11  A. 

IB,   Money  of  debtor  deposited  with  third  person  to  abide 
result  of  horse  race,  and  seizure  will  be  maintained  even 
after  debtor  has  lost,  if  the  bet  be  excessive. 
BL,  Ceraa  Vi.  Shennau,  19  A.  192. 

17.  Property  of  debtor,  though  same  be  held  under  a  release 
bond  in  attachment  suit  of  another  creditor. 

Hoy  A  Co.  vs.  Eiiton  A  Barstow,  26  A.  169. 

Or  when  held  in  trust  by  third  person  as  bailee  or  trus- 
tee. 

Eoarg  va^  Tiopez,  36  A.  439. 

18.  Waterworks  bonds  held  by  city  of  New  Orleans. 
city  T 8.  Ui*ar»iioe  Company,  23  A.  61. 

But  Oliver  at  present  since  Act  33  of  1877. 

lOfi  0.  S,  60»;  State  ex  rel.  Board  vs.  City,  36  A.  524. 

It*  All  improvements,  tools,  instruments,  in  a  large  foundry 
or  machine  shop;  sach  articles  not  being  exempt. 
BofttOQ  Belting  Company  vs.  Iveus,  28  A.  61^5. 
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20.  Oeitiflcates  of  stook,  even  withoat  formal  transfer  on 
books  or  notice  to  corporation. 

Smith  V8.  Slausrhterhoase  Company,  80  A.  1978. 

But  8heri£F  most  take  actual  possession  of  .oertificaU. 

81  A.  151,  526. 

21.  All  property  of  debtor  held  by  third  person  by  fraudulent 
or  simulated  title,  and  seizing  creditor  may  allege  and 
prove  fraud  or  simulation  in  answer  to  injunction. 

Act  46  of  1886. 

Under  prior  jurisprudence,  direct  seizure  was  permissible 
only  in  cases  of  pure  simulation. 

Viokera  vs.  Block,  Qritton  ft  Ck>.,  81  A.  672 ;  Gauthreaaz  vs.Tliibo- 
daux,  86  A.  179;  WiliiB  vs.  Scott,  33  A.  1026;  Carter  vs.  Farrell,  £< 
A.  108;  McAdam  vs.  Soria,  81  A.  865;  Austin  vs.  DaBocba,2S  A. 
46;  Glelses  vs.  McHattou,  14  A.  560;  Scully  vs.  KearD;^,  UA.436; 
Simpson  vs.  Mills,  12  A.  173;  Dosson  vs.  Bieller,  10  A.  570;  Mc- 
Masters  YS.  Place,  8  A.  431;  Emswiller  vs.  Burham,  6  A.  710. 
Maxwell  vs.  Mallard,  5  A.  702;  Hughes  vs.  Wlnfry,  6  A.  6a«; 
Krwin  vs.  Bank,  5  A.  1 ;  Dawson  vs.  Holbert,  4  A.  86;  Oglesby 
vs.  Drake,  3  A.  640;  niark  vs.  Bank, 8  A.  326;  HobKood  vs.  Brown. 
2  A.  .S23;  Lindeman  vs.  Theobalds,  2  A.  913;  Jonan  vs.  Drenx. 
1  A.  3<>4. 

22.  Right  of  redemption  of  property  may  be  seized. 
Lacroix  vs.  Oamors,  34  A.  639. 

23.  Private  property,  though  employed  in  government  service 
carrying  the  mails,  if  not  otherwise  exempt. 

Parker  vs.  Porter,  6  L.  169. 

(B)  Seizure  of  viovableB  or  rights  sold  but  undelivered  is  vcUid: 

1.  Of  movables  before  delivery. 

Dunbar  vs.  DinkKrave,  lU  A.  545;  D'Aruiond  vs.  Sheriff,  21  A.  198. 

(a)  And  creditor  of  vendee  may  seize  after  delivery. 

Terr  ill  vs.  Havs,  24  A.  428. 

(b)  But   creditor  of   proposed   purchaser   can    not  seiae 
until  title  passed  to  debtor. 

Broadwell  vs.  Raines.  34  A.  678. 

2.  Of  incorporeal  rights  before  notice  of  sale  to  debtor. 

St  Romes  vs.  Outton  Press,  21   \.  291;  Belt  &  Oo.  vs.  Boro,  it  A.  Xi; 
Drunim  vs.  Sherman,  20  A.  96. 

(C)  WhtU  will  constitute  delivery : 

1.  Mere  order  to  deliver. 

\Kuader  vs.  Quish,  21  A.  332. 
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2.  Mere  service  of  notice  of  traiiBfer  of  credit  upon  attorney 
of  debtor. 
Morrison  ts.  Lynch,  36  A.  611 ;  Golsan  &  Co.  tx.  Fowel*  ^  A.  ^1, 

8.  Mere  subrogaUon  in  court,  without  other  notice  to  debtor > 
Dramm  vs.  Sherman,  20  A.  96.  ^ 

\4.  Exemptions  From  Seizure — The  sheriH  can  not  ex. 
e  the  linen  and  clothes  belonging  to  tht*  debtor  or  his 
,  nor  his  bed,  nor  those  of  his  family,  nor  his  arms 
military  accoutrements,  nor  the  tools  and  instruments 
:s5ary  for  the  exercise  of  the  trade  or  proiression  by 
:h  he  ^ains  a  living;  nor  shall  he,  in  any  case,  seize 
rights  of  personal  servitude,  of  use  and  habitation, 
sutruct  to  the  estate  of  a  minor  child,  or  the  income 
oiat  property. 

}^4npttJijna  from  seizure: 

yiv]\  Code,  Article  1<92:  "There  are  also  n^hte  which  aj« 
mert?Iy  personal,  that  can  not  be  made  liable  to  the  payment 
of  debt«^  et^\  ;  these  are  the  rights  of  pBrBonal  servitude, 
of  use  anil  habitation,  of  usufruct  of  the  eatata  of  a  minor 
child,  of  the  income  of  dotal  property,  to  money  due  for 
the  Ralary  of  an  office,  or  wages  or  recompent^e  for  personal 
services," 

AM  1803. 

fef^tire  by  le»»Ofr  of  musical  instrtiTnenis  hirM  by  »ub-l^Ji^fS6z 
iy  Act  63  of  1874,  no  landlord,  lessee  or  owner  of  any 
tenement  house,  or  houses,  or  any  agent  of  uuch  landlord, 
lessee  or  owner,  can  seize  or  cause  to  be  seLaed,  tor  rent 
due  by  the  sub -lessee  or  inmates  of  such  house  or  houses, 
any  piano,  organ  or  other  musical  instmnient  in  nun]  bouse 
or  houses  which  is  hired  for  use  from  any  toiiiiiiuiy  or  indi- 
virlual,  and  is  not  the  personal  property  *>f  the  Inmates  or 
sa  b  -  [esse  e  s  aforesaid . 

VaivcT  of  ejremption  forbidden : 

Let  75  of  1876  and  17  of  1874  forbid  any  waiver  of  rights 
of  exemption  conferrdti,  and  by  section  t  etim  r  that  who- 
ever shall  J  by  artifice  or  subterfuge,  induLe  or  procure  an^* 
other  to  sign  away  by  contract  or  otherwise  their  rights 
thereuncfer  shall  be  deemed  guilty  of  misdeinc^auor. 
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(D)  Art,  644  amended  and  re-enacted: 

Act  79  of  .Igyg  amends  and  re-enacts  to  read  thus:  ^^The 
sheriff  or  constable  can  not  seize  the  linen  and  clothes  be- 
longing to  the  debtor  or  his  wife,  nor  his  bed,  bedding  or 
bedstead,  nor  those  of  his  family,  nor  his  arms  and  military 
accoutrements,  nor  the  tools  and  instruments,  and  books 
and  sewing  machines  necessary  for  the  exercise  of  his  or 
her  calling,  trade  or  profession  by  which  he  or  she  makes  s 
living,  nor  shall  he  in  any  case  seize  the  rights  of  persoiisl 
servitude,  of  use  and  habitation,  of  usufruct  to  the  estste 
of  a  minor  child,  nor  the  income  of  dotal  property,  nor 
money  due  for  the  salary  of  an  officer,  nor  laborer's  wsges, 
nor  the  cooking  stove  and  utensils  of  the  said  stove,  nor 
the  plates,  dishes,  knives  and  forks  and  spoons,  nor  the 
dining  table  and  dining  chairs,  nor  wash  tubs,  nor  smooth- 
ing irons  and  ironing  furnaces,  nor  family  portraits  belong- 
ing to  the  debtor,  nor  the  musical  instruments  played  on  or 
practised  on  by  any  member  of  the  family." 

(E)  Pianos  and  sewing  machines: 

By  Act  62  of  1877  sewing  machines  and  pianos  are  liable  to 
seizure  to  enforce  the  vendor's  privilege.  Whenever  any 
movable  property  exempt  from  general  seizure  under  the 
general  laws  shall  have  been  transferred  upon  a  condition 
that  said  transfer  shall  be  considered  a  contract  of  lease 
until  certain  instalments  are  paid,  the  transferee  to  become 
then  the  owner,  said  contract  shaU  be  considered  contract 
of  sale,  and  the  remedy  of  the  party  transferring  shall  be 
to  enforce  the  vendor's  privilege  against  the  transferee 
for  the  unpaid  balance  of  the  price;  provided,  that  nothing 
in  the  act  shall  be  construed  to  give  the  right  to  exercise  the 
vendor's  privilege  against  movable  property  exempt  from 
seizure  where  such  right  does  not  now  exist,  except  in  the 
cases  of  transfers  of  pianos  and  sewing  machines. 

(F)  Exemptions  as  against  lessors : 

No  exemptions  save  those  mentioned  in  R.  S.  Sec.  2888  andO. 
O.   2705  are  applicable  to  lessors. 

Mfvvart  Vf*.  I^ieoutne.  Hf)  A.  159. 

(Q)  Strict  construction  of  exemptions : 

Exemptions  strictly  construed  and  not  extended  by  implication. 

GulHory  vs.  Devllle,  21  A.  686.  ' 
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Vhai  property  exempt  from  seizure: 
Property  dedicated  to  public  use  is  exempt  from  seizure : 

/a;  Hents  of  public  property. 

Klein  Ys.  Ascension,  83  A.  536. 

(bj  Publia  lands — such  as  squares  belonging  to  city. 

Baton  Bouge  vs.  Bird,  21  ii.  244;  Plokett  vs.  Brown,  18  A.  ML 

Even  where  by  territorial  changes  such  lands  are 
not  publicly  used. 

Police  Jury  vs.  McCormaok,  32  A.  624. 

f^)  Tombe  and  places  of  sepulture. 

BuFke  VE.  Wall,  29  A.  88,  49. 

(d/  Court  house  and  jaU,  or  land  on  which  they  are 
located. 

folloe  Jury  yb.  Fonlhouze,  30  A.  65;  Police  Jury  vs.  Michel,  4  A. 
84;  Municipality  vs.  Bgerton,  1  A.  435. 

But  tbifi  does  not  apply  to  builder  or  mechanic. 
McEiilght  vs.  Grant  Parish,  80  A.  861. 

(et  Public  streets. 

Danblia  v».  Mayor,  1  M.  187;  Sheen  vs.  6tothux(,  'Ht  A.681. 

(fj  Property  of  Charity  Hospital. 
atate  VB.  Finlay  A  Co.,  B.S  A.  li:^. 

(g)  Public  school  property. 

E,S.  3412 

(h)  FabEc  cemeteries  and  monuments. 

iU  S.  3423.  I 

{ij  Taxes. 

City  ys.  D^JLVidaou,  30  A.  641;  Wood  vs.  Board,  40  A.  408;  B.  B.  Oo. 
Ys  Municipality,  7  A.  148;  Municipality  vs.  Hart,  6  A.  570;  106 
U.  6.  003;  2  Woods,  100;  Egcrtou  vs.  Municipality,  1  A.  435;  Droz 
YB,  East  Baton  Bougc,  36  A.  340,  City  vs.  Gregg  A  Ford,  28 

/J  J  Pubiio  seminary  of  learning. 

2  Woofli,  71. 

■  Prmtmg  j>rese  and  material  for  printing  are  exempt  when 
owned  by  a  single  printer. 
Prathor  rs.  Bobo,  15  A.  524. 

But  not  when  owned  by  a  partnership. 
WliJte  A  IS-irrott  vs.  Heffuer,  30  A.  1280. 

.  Danfruct  to  estate  of  a  minor  child  exempt. 

auccL'salon  ol  Coylc,  32  A.  79. 

Bnt  any  other  usufruct  not  exempt. 
Davj>»  rs.  Carroll,  11  A.  706. 
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4.  Salary  of  public  officer  ezempt^^ — e.  p. : 

(a)  City  as8688or. 

Chaudet  vs.  DeJong,  16  A.  399. 

(b)  Sheriff. 

Dunbar  vs.  Dinkgrave,  10  A.  646. 

(o)  State  officer. 

Wild  YS.  Fergason,  23  A.  753. 

(d)  But  office  most  be  public,  political  office.    Salary  of 
liquidating  commissioners  of  bank  is  subject  to  seizan. 
Conrey  vs.  Ooplaod,  4  A.  307;  Vaooe  ▼«.  Lafferanderie,  4  &  MO- 

5.  Bight  g^nted  by  State  to  exact  toll  for  use  of  canal  ex- 
empt from  seizure. 

(^ase  vs.  Taylor,  23  A.  497. 

6.  Merchant's  books  and  counting  house  furniture  exempt. 

I^rabeth  vs.  Milton,  2  B.  81;  Parmera*  Bank  vs.  Franklin,  1A.MI; 
Harrison  A  Ck>.  vs.  Mitchell  ft  Ck>.,  13  A.  380;  Prather  TS-Bobcli 
A.  024. 

7.  Professional  man's  books  and  necessary  apparatus  exempt, 
but  doctor's  horse  may  be  seized. 

Hanna  vs.  Bry,  0  A.  665. 

8.  Instruments  and  sign  of  dentist  exempt,  and  seizure  wiD 
be  released  though  landlord  appear  by  third  opposition. 

Ouperron  vs.  C<»mniiiny,  6  A.  679. 

9.  Waterworks  Company's  bonds  or  stock  held  by  the  dty 
of  New  Orleans. 

Stato  ex  rel.  Board  vs.  City,  36  A.  624;  Morris  vs.  NewOriMni,ltfC. 
S.,600. 

Aliter  prior  to  Act  33  of  1877. 

city  Vs.  Ins.  Co.,  23  A.  61. 

(I)  Seizure  ineffective: 

1.  When  property  seized  is  held  by  debtor  in  trust. 

Halpin  vs.  Barringer.  26  A.  171. 

2.  When  property  seized  has  been  sold  and  delivered,  em 
where  purchaser  is  incompetent  to  buy. 

Cdwards  vs.  Fairbanks,  27  A.  491. 

3.  When  property  seized  is  already  in  sheriff's  possession  by 
virtue  of  a  previous  seizure,  so  as  to  divest  first  seizing 
creditor. 

Henry  vs.  Trlo<»u,  36  A.  522. 

4.  Where  property  is  in  hands  of  curator. 

Oollier  vs.  Stanbrouf<h,  6  B.  234;  Keimard  jtb.  8taub*oiiich,9B.  B& 
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Wliere  property  le  in  hands  of  a  syndic. 

BAjden  tr*  Tale  A  Bowl^n^,  «  A,  .%6. 

Where  property  ia  in  hands  of  receiver. 

Off  1 1  Ts.  IL  B.  Co,,  U  A.  ThS. 
ttirtfr  of  ei-efnpiion. 

emption  is  wnived  where  inaolvent  pJacea  Upon  soUedttle 
[>rojjerty  otherwise  exempt  from  seizure. 

Agricultural  Exemptions— Implements  and  Cattle 
sizable  Separately  from  Land  to  which  Attached— 
an  he  seize  the  agncultural  impleinenti*,  and  work- 
ttle,  separately  from  the  land  to  which  they  are  at- 
I;  nor  the  corn,  fodder^  hay,  provi.^ons,  'and  other 
;s  necessary  for  carrying  on  the  plantation  to  which 
re  attached,  for  the  current  year. 

lesteads— And  in  addition  to  the  propertj^and  effects 
ted  as  aforesaid,  there  shall  also  be  exempted  from 
f  and  sale,  under  execution,  one  Jmndred  and  sixty 
QL£J£!J!id,  and  the  buildings  and  improvements 
n  occupied  as  a  residence,  and  bona^de  owned  by 
Jtor,  having  a  family  or  mother  or  father,  or  person 
^ons  dependent  on  him  for  support;  al.so,  one  work 
one  wagon  or  cart,  one  yoke  of  oxen,  two  cows  and 
,  twenty- five  head  of  hogs  or,  one  thousand  pounds  of 
or  equivalent  in  pork;  and,  if  a  farmer,  the  neces- 
lanlity  of  corn  and  fodder  for  the  current  vear; 
L*d,  that  the  property  herein  declared  to  be  exempt 
eizure  and  sale  does  not  exceed  in  value  two  thou- 
o)lar^,  and  in  case  of  excess  any  sale  thercol  under 
ion  shall  be  taken  from  the  lot  of  ground  and  build- 
erein  mentioned,  and  not  from  the  other  property 
mentioned  as  being  exempt  from  seizure  aod  sate; 
mHded  further,  that  no  debtor  shall  be  entitled  to 
:emption  provided  for  in  this  section,  whose  wife 
*vti,  in  her  own  right  and  be  in  the  actual  enjoyment 
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of,  property  worth  more  than  one  thousand  dollars;  and 
provided  further,  that  no  property  shall  be  exempt  from 
sale,  by  virtue  of  this  provision,  for  non-payment  of  taxes 
or  assessments  levied  pursuant  to  law,  nor  for  debt  con- 
tracted for  the  purchase  price  of  said  exempted  property, 
nor  for  money  due  for  rents,  bearing  a  privilege  on  said 
property  under  existing  laws.      /  ^  ^ ^fi-  /? 

(A)  Homesteads : 

-^   t)on8titation,  Art.  219.    <<  There  shall  be  exempt  from  8eizar& 
and  sale  by  any  process  whatsoever,  except  as  herein  pro- 
vided, the  <  homestead '  bona  fide  owned  by  the  debtor  and 
occupied  by  him,  consisting  of  lands,  buildings  and  appur- 
tenances, whether  rural  or  urban,  of  every  head  of  a  fam- 
ily, OP  person  having  a  mother  or  father,  a  person  or  per- 
sons dependent  on  him  or  her  for  support ;  also,  one  work 
horse,  one  wagon  or  cart,  one  yoke  of  oxen,  two  cowb  and 
calves,  twenty -five  head  of  hogs,  or  one  thousand  pounds 
/  of  bacon  or  its  equivalent  in  pork,  whether  these  exempted 
\    objects  be  attached  to  a  homestead  or  not ;  and  on  a  farm, 
j    the  necessary  quantity  of  com  and  fodder  for  the  current 
.    year,  and  necessary  farming  implements  to  the  value  of  two 
thousand  dollars;  provided,  that  in  cfise  the  homestead  ex- 
ceeds two  thousand  dollars  in  value  the  beneficiary  shall  be 
\    entitled  to  that  amount  in  case  a  sale  of  the  homestead 
under  any  legal  process  realizes  more  than  that  sum.   No 
I     husband  shall  have  t)ie  benefit  of  a  homestead  whose  wife 
owns  and  is  in  the  actual  enjoyment  of  property  or  means 
to  the  amount  of  two  thousand  dollars.      Such  exemptions 
to  be  valid  shall  be  set  apart  and  registered  as  shall  be  pro- 
vided by  law.  The  benefit  of  this  provision  may  be  claimed 
'     by  the  surviving  spouse  or  minor  child  or  children  of  a  de- 
\cea8ed  beneficiary  if  in  indigent  circumstances." 

(B)  Strict  construction : 

Homestead  laws  strictly  construed.    Every  condition  must  be 
fulfilled. 

Brlantv8.  Lyons,  29  A.  64;  Decuirvs.  Benkcr.  83  A.  320;  ThomW*- 
(iuilbeau,  85  A.  927;  (^Illy  vs.  Sheriff,  25  A.  219;  Rrannin  vs.  Wotnblf, 
iTi  A.  H05;  Galllprar  vs.  Payne,  34  A.  1057;  Bossier  vs.  Ralne,37  A.  »; 
Tllton  vs.  Vl^nes,  33  A.  240. 
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ndition  at  time  of  seizure  determines : 

constming  homesteads,  reference  is  had  to  the  time  of  seiz- 
ure ;  subsequent  registry  or  acquisition  of  full  ownership 
ana  vailing. 

Barron  vs.  Sollibellos,  28  A.  356;  Marcotte  vs.  Messioh,  Man.  Unrep. 
Case;*,  p.  42;  Gamier  vs.  Sheriff,  39  A.  887;  Simon  vs.  Walker,  28  A. 

'  not  affect  prior  contracts : 

>me8tead  laws  do  not  affect  contracts  entered  into  prior  to 

:heir  passage. 

27  A.  276;  26  A.  149;  Poole  vs.  Cook,  34  A.  331 ;  Gilmer  vs.  O'Neal.  32  A. 
982;  Thomas  vs.  Gullbeau.  36  A.  927:  Mills  vs.  Sheriff,  26  A.  336, 142; 
Koupe  vs.  Carradine,  20  A.  244,  374;  Martin  vs.  Klrkpatrick,  30  A.  1216. 

Otherwise  they  would  impair  obligations  of  contracts. 

Gunn  vs.  Barry,  15  Wall.  610. 

tential  condVions  to  valid  homestead  exemption: 
Bona  fide  oumership.     Debtor  can  not  set  up  as  homestead, 
>roperty  he  has  sought  to  screen  by  simulation  and  fraud 
Tom  pursuit  of  creditors. 

Gilmer  vs.  O'Xeal,  32  A.  983;  .Martin  vs.  Walker,  43  A.  1019. 

Full  ownership.  Property  held  in  indivision  not  home- 
itead. 

HeniU-rson  vs.  Hoy  A  Sheriff,  26  A.  156;  Barron  vs.  Sollibellos,  28  A. 
.=J.V»;  Simon  vs.  Walker,  28  A.  608;  Gilmer  vs.  O'Xeal,  32  A.  983;  30  A. 
1130;  31  A.  41. 

But  where  property  has  been  partitioned  and  claimant 
owns  determined  number  of  acres  therein,  his  tenure 
is  sufficient. 

(iurnier  vs.  Sheriff,  39  .\.  HS6;  Marcotte  vs.  Mcsslch,  Man.  Unrep. 
(  uses,  p.  42. 

Person  or  persons  dependent  on  claimant  for  support: 

(a)  Persons  must  be  relatives — not  mere  orphan  children 
supported  through  charity. 

iialllgar  vs.  Payne,  34  A.  10.^7;  Dociiir  v.**.  Bcnkt-r,  33  A.  32U. 

(b)  Dependent  persons  must  be  such  as  are  unable  to 
earn  living.  Dependency  must  be  actual  and  necessary. 

Robust  and  healthy  women  are  not  such  dependents. 
Decuir  vs.  Benker,  3i  A.  820. 

Nor  able-bodied  husband. 

Barron  vs.  Sollibellos,  2h  A.  H.'xi;   Taylor  vs.  McKlvin,  31 
A.  283. 

515 


645  Of  Execution  op  Judgment. 

4.  Bona  fide  residence  on  property: 

(a)  Short  residence  for  purpose  of  complying  with  con- 
ditions of  law,  but  abandoned  before  seizure,  is  not 
sufficient. 

Bossier  vs.  Sheriff,  87  A.  263. 

(h)  But  requirement  of  residence  does  not  prevent  travel 
for  recreation,  pleasure,  or  health,  for  usual  length  of 
time. 

Burch  V8.  Sheriff  et  als.,  37  A.  726. 

(o)    By    subsequent    residence    on    property    specially 
mortgaged,  debtor  can  not  acquire  homestead. 
Gilmer  ys.  O'Neal,  32  A.  979. 

(d)  But  this  applies  where  honxestead  law  enacted  subse- 
quent to  mortgage. 

Fuqua  vs.  Chaffe  A  Bro.,  26  A.  148;  LeBanc  vs.  St.  Germain,* A. 
2b9;  Roupe  vs.  Carradine,  20  A.  2U. 

5.  Registry  of  homestead: 

(a)  Exemptions  inoperative  against  debts  contracted 
prior  to  registry. 

Sucoession  of  Fumiss,  34  A.  1018;  see  34  A.  387. 

(h)  Widow  and  minor  child  or  children  can  not  claim 
homestead  when  deceased  husband  or  father  caused  no 
registry.  Until  claim  to  homestead  was  registered,  be 
was  no  "beneficiary." 

Succession  of  Furnlsa,  84  A.  1015. 

(c)  Homestead  law  of  1866  required  no  registrj'  and  none 
can  be  required  for  debts  existingprior  to  Constitution 
of  1879. 

Gamier  vs.  Sheriff,  39  A.  884;  Thomas  vs.  Gullbeau,35  A.927. 

6.  Claim  to  homestead  must  be  interposed  before  Judicial  wle, 
and  mere  notice  to  sheriff  not  sufficient, 

Kuntz  vs.  Baehr,  28  A.  90;  Gilmer  vs.  O'Neal.  32  A.  984. 

But  aliter  under  present  Constitution,  Art.  219. 

7  Wife  must  not  own  property  in  her  own  right  and  be  in 
actual  enjoyment  of  property  worth  more  than  one  thou- 
sand dollars. 

This  means  claimant's  wife  in  being  at  time  of  seizure; 
not  dead  wife  whose  share  of  community  he  holds  as 
tutor  of  his  children. 

Gamier  vs.  Sheriff,  39  A.  685. 
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Homestead  is  for  benefit  of  debtor  and  law  gives  family 
lo  such  rights  in  homeBtead  as  will  prevent  debtor  from  con- 
essiDg  judgment  on  debts  that  are  prescribed. 

Manin  T^  Kirkpiilricrk,  M  A.  12. (i. 

Kdp  can  heirs  of  beneficiary  claim  exemption;  exemp- 
tion bf^ing  strictly  personal. 

Urinut  ¥H.  LyoTiB^  29  A.  64. 

Formerly,  prior  to   Coast itution  of  1879,  town   or  urban 
roperty  not  entitled  to  exemption  undrr  homestead  law. 
onsiitution  1879  removes  the  restriction. 
Cnlly  Tsi,  Jshiirifl,  'ITi  A,  nd;  Hargrove  vs.  Floni  noy,  26  A.  645;  Roberts 

v«,Gordy,  'JS  A.  ftT5;  SItigletary  vs.  Sinjfletary,  Hi  A.  375;  (iilmer  vs. 

O'NeuU  ifi  A.  i*ri[  Poole  vs.  Cook,  34  A.  331;  Budea  vs.  Keeves,  27 

Exemption  limited  to  $2000. 

Mule^  cow  and  fodder  exempt. 
Riiip  vs.  naje^, 2S  A. (uu 

Patented  lands  exempt  from  execution  for  prior  dsbts. 

Fiittoii  v>).  KifUtnnlnl.  'i^  A.  795. 

Soil  being  exempt,  mill  and  machinery  thereon  are  also. 

Ttflon  TH.  Tuniehm,  ^  A.  793. 

o  can  not  claim  ^emption  under  C,  P.  64^,  Act  IS52.  None 
rmerB  cart  chtinh.     Hence  are  excluded: 

ittorneys- 

HurgnjTt; VM  Flourttfiy,  *iC  A.  646;  CrJlIy  vs.  Sheriff,  25  A.  219. 

SuceesBion, 
Burnett  vs.  Walker,  3  A.  335. 

?rinters  or  ferrymen. 

Rob<^Tt^  vs.  Gordy,  'IB  A.  575. 

darned  women. 

Fu*n'Jii?r  vs.  BuekntT,  28  A.  594, 

Particularly  when  husband  able-bodied. 

Taylor  T».  iloElvin,  31  A.  2«3. 

lui  when  husband  is  deaf  mute,  imbecile  and  unable  to 
ssist  wife. 
ijee  Hanltn  vs.  Wt>lf ,  -'i'  A.  333. 
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(G)  Registry  of  Homestead.     To  what  Debts  Homestead  not  applie^ 
,  r      able. 
^-f  ;"        Art.  220,  of  ConBtitution  1879 :  "  Laws  shall  be  passed  as  eariy 
as  practicable  for  the  setting  apart,  valuation  and  regis- 
tration of  property   claimed  as  a  homestead.    Bights  to 
homesteads  or  exemptions  under  laws  or  contracts,  or  for 
debts  existing  at  the  time  of  the  adoption  of  this  consti- 
tution, shall  not  be  impaired,  repealed  or  affected  by  any 
provision  of  this  constitution  or  any  laws  passed  in  por- 
suance  thereof.      No  court  or  ministerial  officer  of  this 
State  shall  ever  have  jurisdiction  or  authority  to  enforce 
any  judgment,  execution  or  decree  against  the  property 
set  apart  for  a  homestead,  including  such  improvements  as 
may  be  made  thereon  from  time  to  time;  provided,  the 
property  herein  declared  to  be  exempt  shall  not  exceed  in 
value  two  thousand  dollars.     This   exemption   shall  not 
apply  to  the  following  cases,  to -wit: 
,-<'  »    ^^  (a)  For  the  purchase  price  of  said  property  or  any  part 
*^^        thereof. 

^\'  ^^U^)  For  labor  and  material  furnished  for  building,  re- 
■**        pairing  or  improving  homesteads. 
'   '  *  Vc>/  For  liabilities  incurred  by  any  public  officw  or  fidu- 
ciary or  any  attorney -at -law  for  money  collected  or 
,-  ^     received  on  deposit. 
'2^  '  *  ^U^)  For  lawful  claims  for  taxes  or  assessments." 
(H)  Registry  of  Homestead. 

By  Act  114  of  1880  homestead  declaration  must  (1)  be  writ- 
ten, sworn  to  and  recorded  in  book  of  mortgages  for  the 
parish  where  homestead  claimed  is  situated;  (2)  it  must 
contain  a  (a)  statement  of  facts  that  show  the  person 
claiming  the  homestead  and  exemption  is  a  person  of  the 
description  to  be  entitled  thereto;  (b)  a  statement  that 
the  person  claiming  it  is  residing  on  the  land  or  lot  claimed 
as  homestead  and  owns  it  by  a  bona  fide  title,  stating  nature 
of  title;  (o)  a  description  of  the  lot  or  tract  of  land;  (d) 
an  enumeration  of  the  other  exemptions ;  (e)  an  estimate 
of  the  cash  value  of  the  homestead  and  exemptions,  a  state- 
ment of  intention  to  claim  such  homestead  and  exemptiooa 

(I)  Cases  where  homeBtead  not  exempt  from  setsure: 

1.  For  the  purchase  price  of  property  or  part  thereof. 

Baker  vs.  Frellsen,  83  A.  860;  28  A.  416;  28  A.  785. 
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Where  mortgage  has  been  given  for  loan  to  co- proprietors 
md  one  subsequently  buys  other's  undivided  half,  home- 
itead  can  not  be  set  up  against  mortgage. 
Soulier  vs.  Beuker,  37  A.  1«2. 

Subsequent  acquisition  of  rest  of  undivided  property  spe- 
sially  mortgaged  will  not  render  property  subject  to  home- 
itead  exemption. 

Brannin  vs.  Womble,  3i  A.  805. 

Mortgs^es,  privileges  and  real  rights  can  not  be  disturbed 
)y  homestead  rights  not  existing  at  time  they  attached. 
Taylor  vs.  Saloy,  38  A.  62. 

Fiduciary  Debt.  Homestead  can  not  be  set  up  against  judg- 
nent  founded  on  obligation  contracted  by  one  in  a  fiduciary 
;apacity. 

Bridwell  vs.  Halllday  et  al.,  37  A.  410. 

Conditions  justifying  exemptions  failing,  property  may  be 
leized  after  homestead  is  declared  no  longer  operative. 

Deaisvs.  Gayle,  40  A.  388;  Martin  v;).  Walker,  43  A.  101»;  Calvitt  vs. 
Williams,  35  A.  322;  Iremennier  vs.  MoCearly,  37  A.  133. 

rigage  of  Homestead ;   Waiver;  Right  to  Sell, 

L  222,  of  OouBtitution  1879:  "The  homestead  shall  not  be 
m&ceptible  of  mortgage,  except  for  thei  purchase  price, 
abor  and  matarial  furnished  for  the  building,  repairing  or 
mproving  homestead;  nor  shall  any  renunciation  or  waiver 
}t  homestead  rights  or  exempt  ons  be  valid.  The  right  to 
lell  any  property  which  shall  be  recorded  as  a  homestead 
thalL  be  preserved,  but  no  sale  shall  destroy  or  impair  any 
ights  of  creditors  therein." 

trtgage  of  Honieslead, 

Homestead  can  not  be  mortgaged  except  in  cases  specified^ 

SoullJtr  Ta.  Heiiker,  37  A.  162;  29  A.  330;  29  A.  572. 

Conventional  mortgage  given  on  homestead  property  en- 
OFceable  thereon  when   homestead  ceases  by  removal  of 
iwner  to  another  State. 
Ubttlle  A  9o£U  v»,  MoGehee.  38  A.  278. 

HaTing  granted  mortgage  on  property,  debtor  can  not 
•cquire  homestead  by  subsequently  residing  on  it. 

on  tDCf  vs.  0'Keiil,82  A.  979;  but  see  contra  Fuqua  vs.  Chaffe  &  Bro.,  26 
A.  14S;  L«BLani;  vs.  St.  Germain,  25  A.  289. 
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4.  Right  to  sell:  Homestead  can  not  be  contractually  re- 
nounced or  waived  otherwise  than  by  sale  or  its  equiva- 
lent. 

Colon  I  vs.  Woodward,  40  A.  627.  " 
(L)  Waiver: 

1.  Previous  to  Constitution  of  1879  debtor  conld  waive 
homestead. 

Nugent  V8.  Carruth.  32  A.  444 ;  Gilmer  vs.  O'Neal.  82  A.  979. 

2.  One  may  waive  homestead  by  mortgage. 

Nugent  vs.  Garruth,  .M2  A.  444 ;  Overrating  Hardin  A  Cerf,  29  A.  SSI 

(M)  Seizure  of  buildings,  cattle  working,  implements,  etc.,«epaf 
aiely  from  land: 

1.  No  seizure  and  sale  of  buildings,  agricultural  implemento, 
or  working  cattle  separately  from  the  land. 

Beveus  vs.  Weill,  30  A.  187 ;  Whiteman  vs.  LeBlanc,  28  A.  430; 26  A. B«; 
4  N.  S.  212;  Kelly  vs.  Robertson,  10  A.  308;  23  A.  749;  2i  A.  324;  WA. 
227;  25  A.  434;  Overruling  Domingues  vtf.  Lee,  17  L.  296. 

2.  But  a  builder  or  mechanic  may  enforce  lien  on  bmldiiig 
erected  on  public  property. 

McKnight  vs.  Parish  of  Grant,  30  A.  361. 

8.  But  above  provision  may  be  waived  by  debtor. 
Dorsey  vs.  Hills,  4  A.  107. 

4.  And  yet  this  provision  has  been  termed  "  a  positive  pro- 
hibitory law.'* 

Broad  well  vs.  Raines,  84  A.  680. 

646.  Movables  Seized  First,  when  there  is  no  Prifi- 
lege  or  Mortgage — Pointing  out  Property — With  the  ex- 
ceptions mentioned  in  the  two  preceding  articles,  and  if 
the  party  prosecuting  the  execution  of  the  judgment  has  no 
privilege  or  mortgage  on  the  property  of  the  debtor,  the 
sheriff  must  commence  by  seizing  the  movable  property; 
if  there  be  no  movables  he  may  seize  the  immovables,  un- 
less the  debtor  point  out  himself  to  the  sheriff  what 
property  he  wishes  to  have  seized  and  sold  first;  pro- 
vided the  property  thus  pointed  out  be  situated  in  the 
parish. 

1.  Debtor  not  exercising  right  to  point  oat,  loses  it. 

Hetfner  vs.  Hesse  A  Vergeie,  29  A.  155;  Nobles  vs.  Nettles,  S  R.  158. 
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647-648 


.  Right  is  personal,  and  creditor  of  seized   debtor  can  not 
complain. 

Hoy  Sl  Ck>.  vs.  Eaton  ft  Barstow,  26  A.  169. 

7.  Seizure  of  Rights,  Credits,  or  Money— But  if  the 
Df  has  neither  movable,  nor  immovable  property,  the 
f£  may  seize  the  rights  and  credits  which  belong  to 
and  all  sums  of  money  which  may  be  due  to  him,  in 
soever  right,  unless  it  be  for  alimony  or  salaries  of 


re  0/  rights  and  credits: 

.  Seizure  of  incorporeal  rights — (e.  g. :  suit  or  judgment)  may 
be  by  mere  service  of  notice  of  seizure  on  debtor  notwith- 
standing Act  of  1839  providing  for  garnishment  process 
under  fi.  fa. 

Levy,  1^1  ob,  Sehcner  A  Oo.  tb.  Aoklen,  37  A.  545 ;  McDonald  ys.  Ins.  Go . 
32  A.  S(I6;  Sto<!kton  ts.  Downey,  6  A.  585;  Stafford  vs.  Maxwell,  23  A. 
M7;  Rightor  vs.  Slldell,9  A.  606;  Hanna  vs.  Bry,5  A.  656;  Nugent  vs. 
McCaffrey;  S3  A,  274;  Harris  vs.  Bank  of  Mobile,  5  A.  588;  Nelson  vs. 
FlmpsoQ,  9  A.  i^ll. 

'.  Succession  right  seizable. 
Noble  va.  Nettles,  3.  R.  152. 

:*  Shares  of  stock  also. 

Furker  V9.  Ins.  Co.,  42  A.  U72;  Harris  vs.  Bank,  5  A.  S38;  Ononlln  vs. 
Ilka.  Do.»  2  E.  571. 

8*  No  Right  to  Point  Out  in  Cases  of  Privilege  and 
:gage — ^The  debtor  shall  not  have  the  right  of  point- 
>ut  to  the  sherifiE  the  property  which  he  wishes  him 
ize,  when  the  creditor  who  prosecutes  the  execution 
le  judgment,  has  a  privilege  or  mortgage  on  part  of 
property,  for  in  this  case  the  creditor  shall  have  a 
:  to  direct  the  seizure  of  such  property  as  is  mort- 
;d  to  him,  if  he  prefers  it;  but  with  respect  to  other 
eny,  not  subject  to  his  claims,  he  must  conform  to 
lirections  above  given. 

L  Seized  debtor  has  no  right  to  point  out  property  to  be 
seized  when  creditor  has  a  privilege  or  mortgage.         ;  . 

Lambetb  vs.  aentell  et  als.,  88  A.  69L  ... 
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2.  Debtor  failing  or  refasing  to  point  out  property,  loses 
right. 

Deville  YS.  Hayos,|28  A.  650;  Hellner  A  Hesse  ts.  Verges, 29  A.  165;  I 
R.153. 

3.  Creditor  by  special  mortgage  may  foreclose  on  part  only  of 
property. 

Burgess  vs.  Gordy,  82  A.  1297;  Powell  vs.  Hayes,  81  A.  789. 

4.  Creditor  may  compel  sheriff  to  sell  specially  mortgaged 
property  as  a  whole  and  in  block. 

Morris  v^  Womble,  Sheriff,  80  A.  1812. 

And  under  usoal  form  of  fi,  fa.   and  without  specific 
description  in  body  of  writ. 
Dunlap  vs.  Sims,  2  A.  289. 

5.  Debtor  can  not  compel  seizure  of  property  burdened  with 
mortgage  or  privilege,  except  when  mortgage  or  privi- 
leged creditor  is  executing. 

Todd  vs.  Gordy,  29  A.  500;  Laplaoe  vs.  Haydel,  19  A.  863. 

649.  Right  to  Point  out  Lost  After  Levy  of  Writ— The 
debtor  shall  also  lose  the  right  of  pointing  out  lo  the 
sheriff  the  property  to  be  seized,  if  he  allows  the  sheriff 
to  execute  the  writ,  and  advertise  for  sale  the  goods 
seized,  without  exercising  the  right. 

C.  p.  642;  Deville  vs.  Hayes,  28  A.  560;  see  ante, 

650.  Debtor  May  Designate  What  Portion  Shall  be 
Sold — Nevertheless,  the  debtor  whose  land  shall  have 
been  seized,  shall  always  be  entitled  to  demand  that  a 
portion  only,  which  he  shall  designate,  shall  be  sold,  if 
that  portion  is  sufficient  to  satisfy  the  judgment;  but  if  it 
be  insufficient,  a  sale  of  the  other  portions  shall  be  made. 

651.  Extent  of  Seizure — ^The  sheriff  shall  seize  the 
property  of  the  debtor  to  a  sufficient  amount  to  discharge 
the  judgment,  as  well  as  interests  and  costs;  he  may  even 
seize  something  beyond  this  amount,  to  pay  the  interest 
which  m^y  become  due,  and  the  estimated  costs  of  the 
seizure  and  sale. 
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*  SeiKuro  Jtiust  he  fioMcient  to  satisfy  writ,   interest  and 

tleffnet-  A  He^&t*  vs.  Terge*^  29  L,  149- 

,  Liens  and  morti^agett  on  property  should  be  considered  by 
sheriff  in  ei4tini:Jtijig  amonnt  of  property  he  should  seize  to 
aatiwfy  executioa. 

llcfliicir  Jk  IJtsaiia  ra.  VorgeE,  39  A.  146;  1  K.  3.  GO£t, 

2.  Reduction  of  Seizure — Nevertheless »  if  the  debtor 
tjpinion  ihat  the  sheriff  has  seized  more  property 
could  reasonably  be  thought  necessary  to  discharge 
udgmcni  and  coasts,  he  may,  on  application  to  the 
I  who  issued  the  writ,  demand  that  an  appraisement 
ade  of  the  property  taken  by  the  sheriff, 
d  when  several  writs  oi  Jieri  facias  have  issued  to 
■ent  parishes,  defendant  shall  have  a  right  to  have  a 
rtion  of  excessive  seizure  in  the  manner  provided  by 
al  laws. 

iifyn  of  seizure: 
Mtire  exci-'se  of  eeizure  no  {ground  for  injunction. 

Liltnt»<?lli  vn.  Sentell.  38  A.  mi ;  lisi^'ley  tb.  Tiito,  ID  R.  J5 :  Powell  Ta. 
llnjcs,  31  A,  789 i  Bur^uaa  yh.  Gonly.  H'i  A.  HTif ;  Guftrami  vs.  I>ul*i>rift, 
A3  A.  iif^K;  Uulsfion  tb,  SU»t0,  »  A.  S'SS :  HefTiivr  Jfc  ttvasu  vn,  Yvrge^  29 
A,  U9. 

Notice  to  seizing  creditor  necessary  in  reducing  seissure. 
Clo-fllln  ft  Oo.  vs.  Lis  BO  **  Scheoii,  .Si  A,  ITI, 

When  writ  issues  for  more  th&n  is  due,  remedy  is  by  injunc- 
tion, 

Harii^r  Vi.  Terry,  16  A.  ^17. 

j.  Appraisement — Reductioa — The  Judge,  on  appli- 
It  shall  order  that  an  appraisement  of  the  property 
1  be  made  by  two  competent  persons,  v^^hom  he  shall 
and  swear  for  that  purpose,  and  it  he  shall  fmd,  by 
ppraisement,  that  more  property  was  taken  than  is 
sary  to  satisfy  the  judgment,  as  has  been  dirtfcted 
,  he  shall  reduce  the  seizure  to  such  an  amount  only 
ill  be  sutTicient  for  this  purpose;  provided,  that  un- 
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less  such  application  be  made  before  the  day  of  sale,  it 
shall  in  no  case  have  the  effect  to  prevent  the  sale  on  the 
day  fixed  by  the  advertisement. 

Where  separate  appraisement  is  made,  sales  should  be  sep- 
arate. 

Gemon  vs.  Bcstick,  16  A.  697. 

654.  Notice  of  Seizure — Contents — Division  into  Lots- 
It  shall  be  the  duty  of  the  sheriff,  as  soon  as  he  shall 
have  executed  the  writ  of  fieri  facias^  to  give  notice 
thereof  in  writing  to  the  debtor,  and  to  annex  thereto  a 
list  of  the  property  seized,  which  he  shall  deliver  to  him 
in  person,  or  leave  at  his  place  of  ordinary  residence; 
and  if  the  property  seized  be  lands,  it  shall  be  the  duty  of 
the  sheriff,  at  the  time  when  he  gives  notice  of  seizure  to 
also  notify  the  defendant  to  have  the  lands  so  seized, 
divided  into  lots,  pursuant  to  the  constitution,  and  in 
manner  and  form  prescribed  by  special  laws. 

I  A)  Notice  of  seizure.     To  whom  must  be  given: 

1.  To  seized  debtor. 

Lapene  &  Jacks  vs.  McCan,  28  A.  749. 

2.  To  debtor  of  incorporeal  right  seized. 

Safford  vs.  Maxwell.  23  A  346;  Rightor  ys.  Slidell,  9  A.  006;  Hanna  tb. 
Bry,  5  A.  666. 

3.  To  agent  of  absent  debtor. 

Walker  V8.  Allen,  19  L.  811. 

(B)  Notice  to  partnership : 

1.  In  ordinary  partnerships,  notice  must  be  to  each  member. 

Laplne  vs.  McCan  &  Son,  28  A.  749. 

2.  In  commercial  partnerships  notice  may  be  served  on  any 
member. 

Montague  vs.  Well,  30  A.  50;  Kearney  V8.  Penner,  14  A.  870. 

(C)  Notice  to  minors:  Notice  not  valid: 

1.  When  alleged  tutrix  had  not  qualified. 

O'Hrtra  vs.  Folwell,  26  A.  370. 

2.  When  alleged  tutrix  had  lost  tutorship  by  remaxriage  with- 
out consent  of  family  meeting  to  her  retention. ' 

Heroman  vs.  Institute,  34  A.  811. 
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)tice  vital  ajid  essential: 

ay  vs.  Moylan,  38  A.  7S;  Jaoobshagen  Ti.  Mojlattj »  A*  7afc 

aiver  of  notice: 

r  appointing  appraisers. 

Monition  of  Hall.  21  A.  683. 
w  notice: 

>  new  notice  required  on  dissolution  of  in  junction, 

\Vjilktir  Tsi.  Villayftso,  26  A.  43. 

giciency  of  notice  : 

jtiee  fco  clerk  of  court,  to  defendant,  and  to  plaintiff,  operates 
ft  valid  seizure  of  right  of  action  pending:  in  court < 
Nugent  v***  Mc?Cftfirey,  33  A.  271. 

iUce  to  tenants: 

>tice  to  tenants  not  necessary  when   teased   premises  are 

fteized, 

f  ipkin  Y&.  Sberiff,  M  A.  782 ;  Lambittli  yb.  :<i*ntL'n.  as  A^  ^5, 

vice  of  ncjiice: 

rvice  may  be  made  by  deputy  aherifT,  though  a  minor. 
WtlLlumaon  ta,  Rfchiirdson,  31  A.  GSJi. 

fendant  in  execution  can  not  complain  that  sheriff  has  Meized 
eriy  not  belonging  to  him^  or  thai  seizure  is  not  valid. 
jmianvs*.  DtPoret,  H3  A.333;  Calderwufi*!  vs  PrevoatiSH.  I&2-  Dt^Ttllcti, 
Hayefi,  2a  A,  580;  Lambeth  vs.  SenteU,  i^  A.  tUS, 

Iriaion-  into  lota: 

Article  132  of  Constitution  186S  not  reproduced  in  Consti- 
tution 1879.  Act  32  of  1877  repealed  Sectiona  3451,  3452, 
3453,  3454,  3766,  8757,  3769  of  Revised  Statutes  carrying 
out  this  law. 

Necessity  of  divisiou  into  lots  no  longer  exists, 

MorrJi^  vs.  Wombk\  »f>  A.  1313. 

;.  Three  Days'  Delay — Advert isemeDt — Three  days 

this  notice  the  sheriff  shall  advertise  the  sale  of  the 
rty  seized,  in  the  manner  and  larm  directed  in  the 
?ing  articles- 

P.  eft7»  746;  Lapene  A  Jacks  vs.  MoCan,  2§  A.  T5d 

K  Seizure  of  Houses  or  Lands  Includes  Rents  and 
lues— When  the  sheriff  seizes  houst^s  or  hmiis,  he 
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must  take  at  the  same  time  all  the  rents,  issues  and  rev. 
enue,  which  this  property  may  yield. 

C.  p.  1141. 

(A)  Seizure  of  houses  and  landSj  and  rents  thereof: 

Sheriff  need  not  serve  notice  on  tenants,  only  on  debtor. 

Lambeth  V8.  Sentell  et  al.,  88  A.  692;  Pipkin  ys.  Sheriff,  86  A.  TW;  Car- 
roll vs.  Cbaffe,  85  A.  83. 

(B)  Seizure  not  affected  by  failure  to  collect  rent: 

Failure  to  collect  rent  does  not  invalidate   seizure;  it  may 
^        make  sheriff  liable  to  seizing  creditor. 
Pipkin  vs.  Sheriff,  ^  A.  781. 

(C)  When  sJieriff  not  liable : 

1.  Sheriff  not  liable  for  refusal  to  collect  rents  when  third 
party  in  possession  claims  ownership  under  recorded  title, 
and  where  he  is  refused  an  indemnity  bond. 

White,  Richards  &  Co.  vs.  Waflfgaman,  86  A.  &4. 

2.  Nor  is  he  liable  for  rent«  not  collected  from  defendant  and 
own^r  in  possession  of  property  as  residence  and  where 
plaintiff  declines  sheriff's  offer  to  allow  him  to  use  his  name 
for  all  useful  purposes. 

Coste  vs.  Handy  et  als.,  34  A.  862;  Chaffe  &  Co.  vs.  Purdy.  43  A.  3^. 

fD)  Right  to  rents : 

1.  From  time  of  seizure,  creditor  has  right  to  rents  which  he 
may  recover  by  action  against  tenant  even  b-fore  delay  for 
usual  proceedings  to  effect  sale. 

Lamorere  vs.  Cox,  32  A.  1045 ;  2  A.  450 ;  17  L.  203 ;  Stoektoii  vs.  Hyde.  5  A- 
300;  Silverstein  vs.  Stern,  21  A.  743. 

2.  Seizure  includes  rents  of  property  where  lease  not  re- 
corded. 

Wimi  vs.  Elgee,  6  R.  100;  Summers  A  Branuins  vs.  Clark,  30  A.  438; 
Anderson  vs.  Conieau,  33  A.  1119;  Townsend  vs.  Payne,  42  A.  914; 
Chaffe  vs.  Purdy,  43  A.  389. 

3.  And  lessee  under  such  lease  liable  to  seizing  creditors 
though  he  have  paid  rent  by  anticipation  or  furnished  ne- 
gotiable notes  for  it. 

Anderson  vs.  Conieau,  33  A.  1119. 

4.  Lessee  may  claim  dissolution  of  lease,  but  if  he  remain  in 
possession,  there  is  tacit  reconduction  in  lavor  of  seiiiog 
creditor. 

Id. ;  Stockton  vs.  Hyde,  5  A.  800. 
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Lessee  can  not  deny  title  of  sheriff: 

Lessee  can  not  contest  title  of  sheriff,  whose  title  is  that  of 
lesfior. 

State  es  rcl.  Fredricks  ys.  Judge,  33  A.  146;  Phelps  vs.  Taylor,  23  A. 
^^;  LT  A.  IN ;  10  L.  362;  8  B.  218;  11  L.  173;  10  A.  622;  6  R.  139. 

Pofwer  of  sheriff  io  rent: 

1.  Sheriff  may  lease  and  sue  for  rent. 

State  ex  rel.  Fredricks  vs.  Judge,  33  A.  160 ;  Phelps  vs.  Taylor,  23  A. 
5§;i:  Courtney  ys.  Hunt,  6  A.  174;  Paul  vs.  Hoss,  28  A.  854. 

2.  And  must  account  for  rent  and  proceeds  of  seizure. 

SIlLlTen  Te,  ixnyarre.  20  A.  306;  29  A.  358. 

Stiziire  of  rented  property: 

ImmovabLes,  leased  or  rented,  can  not  be  actually  taken  pos- 
Besfiion  of  by  sheriff. 

n<^43UJ:  70.  Bimk,  2  A.  157 ;  Pipkin  ys.  Sheriff,  36  A.  782. 

fjUtbilittf  of  sheriff: 

hheritt  alone  liable  for  illegal  manner  of  discharge  of  duty 
where  seizing  creditor  gives  no  instructions. 

Guamiinva.  DtPoret,  83  A.  334;  Barrlmore  ys.  McFeeley,  32  A.  1182; 
Mfm-^sii'ur  ira,  Zuntz,  14  A.  15;  11  A.  476. 

57.  Seizure  of  Plantation — Appointment  of  Overseer — 

:  be  land  or  a  plantation  which  he  has  taken,  unless 
same  has  been  leased  or  rented,  it  shall  remain 
lestered  in  his  custody  until  the  sale 

onsequently,  he  may  appoint  a  keeper  or  an  overseer 
i^mage  it,  for  whom  he  shall  be  responsible. 

D.  P.  1142. 

Appmntxnent  of  keeper: 

L  Sheriff  may  appoint  a  keeper,  for  whom  he  is  responsible 
and  whose  possession  is  that  of  sheriff. 

Paul  vs.  Uo^a.  2B  A.  854;  Trounstein  ys.  Rosenham,  22  A.  .')25;  Stille  ys. 
Beauchaiiipt  13  A.  604;  8  A.  370;  Smith  vs.  Burwick,  12  R.  2.);  Budd 
ya  StlasoQ,  20  A.  673;  Watklns  vs.  Cawthorn,  33  A  1199;  Winn  vs. 
Elgee,  6  R  100 ;  Whann  vs.  Hufty,  12  A.  280. 


Seizure  valid  though  sheriff  do  not  eject  seized  debtor. 

pjinlys.  noi*s,2S  A.  854;  Budd  vs.  Stinaon,  20  A.  573;  Watson  vs.  llon- 
Uu rant,  21  Wnll.  123. 
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(B)  Who  may  be  keeper: 

He  may  appoint  owner  keeper.  But  some  keeper  must  be 
appointed  so  as  to  complete  and  perpetuate  possession  of 
sheriff. 

Kilboume  vs.  Frellsen,  22  A.  207;  Page  vs.  Generes,  6  A.  Kl;  Boyle  Ti. 
Ferry,  12  A.  426;  Gonbeau  vs.  R.  E.  Co.,  6  R.  347;  Simpson  vs.  AUaln, 
7  R.  600;  Watson  vs.  Boudurant,  21  Wall,  123;  Corse  ts.  Stafford, 3« 
A.  263;  Estate  of  Mills  vs.  Hebert,  1^  A.  .^S;  12  A.  275:  WlUiam*  ti. 
Clark,  11  A.  761;  Fluker  vs.  Bullard,2  A.  338;  Gaines  vs.  MerchanU' 
Bank,  4  A.  370. 

(C)  Debtor  not  liable  for  keeper^ 8  fees — when. 

When  appointment  of  keeper  unnecessary,  as  in  New  Or- 
leans, in  seizures  of  real  estate,  he  can  not  charge  (or  keep- 
er's fees. 

Baltimore  vs.  Parlange,  26  A.  887. 

658.  Sheriff  Receives  Rent  and  May  Lease  to  Time  of 
Sale — If  it  be  a  house  which  he  has  seized,  it  also  re- 
mains sequestered  in  his  custody;  he  may  receive  the  rent 
from  those  who  occupy  it :  he  may  even  lease  it,  provided 
it  be  not  for  a  time  beyond  that  appointed  for  the  sale. 

659.  Movables  Seized  Must  Be  Safely  Kept— When  the 
objects  seized  consist  of  money,  movables,  or  beasts,  he 
should  put  them  in  a  place  of  safety,  under  the  penalty 
of  being  responsible  for  the  loss  or  injury  which  they  may 
sustain  through  his  fault  or  neglect. 

Safekeeping  of  movables: 

Sheriff  must  put  movables  seized  in  place  of  safety. 

Parkison  vs.  Boyle,  7  R.  82;  Mayes  vs.  Schmidt,  11  A.  476;  Latiolai*  rs. 
Bank,  33  A.  1444. 

660.  Immovables    by  Destination  Not  Removable— 

Nevertheless,  the  sheriff  can  not  remove  from  lands  or 
plantations,  the  implements  of  agriculture,  the  cattle  em- 
ployed in  cultivating  them,  but  he  may  appoint  a  guardian 
or  overseer  for  their  preservation. 

Revenues  of  property  can  not  be  seized  and  sold  separately 
from  the  property. 

BaJik  vs.  Barranco,  29  A.  856. 
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.  Necessary  Disbursements  for  Preservation  or 
nation — Until  the  sale,  the  sheriff  is  authorized  to 
such  disbursements  as  are  necessary  for  their 
■vation,  or  even  for  their  cultivation  or  clearing 
igs  seized  consists  of  lands  or  plantations. 

iry  diabursementa : 

Should  be  estimated  in  computing  amount  of  suspensive 

appeal  bond. 

&tat«  ex  rel.  Vial  vs.  Judge,  36  A.  910;  Hatle  vs.  Rills,  9  R.  509. 

Sheritr  can  not  charge  for  ^^responsibiUty  and  care  gen- 
eraUy." 

Farrar  vs.  Rowley,  8  A.  276;  Witouski  vs.  Witouski,  16  A.  283. 

Sheriff  may  make  all  necessary  disbursements— e.  g,y  ap- 
point overseer  and  make  advances. 

Learned  vs.  Walton,42  A.  465;  Lockhartvs.  Morey,41  A.  1165;  Lambeth 
vs.  Sheriff,  41  A.  749. 

Such  advances  and  disbursements  must  be  proved. 

Witouski  vs.  Witouski,  16  A.  232. 

.  Sheriff  Can  Not  Hire  Out  Animals  Seized  Except 
nsent — The  sheriff  can  not  lease  or  hire  out  the  an- 
he  may  have  seized,  unless  he  be  authorized  ex- 
y  by  the  court  with  the  consent  of  both  the  parties. 

§     2. 

Sale  and  AdJudi4iaiion  of  Property  Seized  Under  the  Writ  of 
Fieri  Facias. 

;.  Debtor  May  Pay  Down  to  Moment  of  Adjudica- 
-The  debtor  may,  down  to  the  moment  of  adjudi- 
i,  prevent  the  sale  of  the  property  taken,  and  obtain 
please,  by  paying  into  the  hands  of  the  sheriff  the 
nt  of  the  judgment,  with  interest  and  costs. 
p.  71,  23a. 

:iz6d  debtor  may  bond  execution. 

E.  S^  34  U ;  State  ex  rel.  Both  ts.  Judge,  37  A.  847;  Hcffner  &  Hesse  vs. 
Ter«e*,  ^A.  M&. 
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I 

664.  Sale  at  Seat  of  Justice — The  sale  of  the  property 
must  be  made  by  the  sheriff  at  the  seat  of  justice  for  the 
parish  where  the  seizure  is  made,  and  he  shall  choose  for 
the  place  of  sale,  the  spot  where  it  may  have  the  greatest 
degree  of  publicity,  except  in  the  cases  enumerated  in  the 
following  articles.  V^^  ^^"^^^/c^///  ^^^ 

^    /^  A  (/      ^^ 
PUice  and  time  of  sale  ff    ^   /   *^  ^ 

IS^  y\\i/ r  ,  i/  ^  .'  Act  146  of  1888  amends  and  re-enacts  Act  25  of  1876,  R.  S. 
3410,  so  as  to  read  as  follows :  <<  Hereafter  all  sheriff's  sales 
and  coroner's  sales  shall  be  advertised  to  take  place  at  the 
court  house,  or  at  some  other  public  place  in  the  vidnitj  of 
said  court  house,  on  any  Saturday  in  the  month,  commenc- 
ing at  11  o'clock  A.  M.,  after  the  expiration  of  the  time 
required  by  law  for  advertisement  of  such  sales,  and  the 
said  sheriff  or  coroner  shall  have  the  right  to  adjourn  said 
sale  to  the  Monday  following,  and  then  from  day  to  day, 
only  in  case  there  shall  not  be  time  to  conclude  the  same  in 
one  day;  provided,  however,  nothing  contained  herein 
shall  deprive  the  defendant  of  the  privilege  now  enjoyed 
by  him  of  having  his  property  when  it  is  under  seizore 
offered  for  sale  at  his  domicile  upon  his  giving  notice  to  the 
proper  officer  v/ithin  three  days  after  notice  of  seizore." 

665.  Sale  on  Plantations — Notice — In  the  country,  the 
sale  may  be  ms^de  on  the  plantations  which  are  to  be  sold, 
if  the  debtor  require  it;  but  in  this  case  notice  must  be 
given  of  the  fact  in  the  advertisement  of  sale. 

666.  Sale  of  Animals  and  Utensils  Attached  to  Planta- 
tions— Animals  and  utensils  attached  to  plantations  aad 
manufactures,  and  such  articles  as  can  not  be  easily  re* 
moved,  must  be  sold  on  the  spot  where  they  are  taken, 
on  the  day  and  hour  appointed  for  this  purpose  by  the 
sheriff. 

1.  Sale  of  animals  and  utensils  attached  to  plantations  and 
manufactures  made  on  spot,  and  with  plantation. 

Lepine  A  Jack  vs.  Mcran,  28  A.  749;  Bank  ys.  Crooks  A  liarlstany.n 
A.  324. 
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)at  inale  or  plantation  and  fixtures  may  be  made  at  seat 
juBtie#  ualesa  debtor  require  it  to  be  made  on  the  plim- 
tioo. 
VTAlJior  Ti.  VnitiViU^i;!.  3«  A.  42. 

Advertisement  Three  Days  After  ITotice— Three 
Lt?r  the  sherilff  shall  have  given  notice  to  the  debtor 
property  seized  from  him,  unless  an  inj unction 
(  prevent  him,  he  must  advertise  the  sale  of  such 
V  at  the  day,  place,  and  hour,  which  he  shall  des- 
or  that  purpose  iti  tht^  manner  hereinafter  directed. 


■  nivet  of  advertfsementl 

Eiri4jLuU  v«  Cut>it;>%  ti:>  A.  ib:^h 

nigfb  of  time  of  advertisemeiit; 
^aj  gO^j^aud^ thirty  days. 
Gi«rnou  ts^  lu-^tlck,  lA  A.  mi. 

Even  when  sale  ii  re-ad%"ertieed, 

Mmitgoriii^ry  VE4.  BarrdW,  lUA,  iti^^  MuJilttouof  Bull,  21  A. 

rfe)  For  gipvahies,  ^ten^dajs.  .» 

ftp^rfectiori  of  advertssements  not  waived  by  preaenca  of 
btor  at  dale  without  objection. 

ft^fe  of  thirty  day  a'  advertiiement  enred  by  preseription 
five  yenra. 

Advertisements  in  English  Only^Ev^ery  sale  must 
mnced  by  p^d^Uc  advertisements,  composed  in 
only. 

^  »atm;   tanguags  of  adx^ertimmenis : 

dicial  ttdvctti^cments  in  I^renj^h  language. 

't  S8  of  L880,  paased  in  putgnaoce  of  OonBtitnt!   «    of  1879, 

i£*l^  1^4,  *^  regulates  judicial  adverLitiemeiita  in  the  French 

^ag^  in  the  pariah  of  OrleanB,^^  and  provides  ^^Tbat  in 
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the  parish  of  Orleans  where  advertisements  are  required  to 
b6  made  in  relation  to  judicial  proceedings,  or  in  the  s&le  of 
property  under  judicial  process,  or  in  any  other  legal  pro- 
ceeding of  whatever  kind,  they  shall  be  published  also  in 
the  French  language,  in  a  daily  newspaper  of  good  standing 
published  in  the  French  language,  and  which  shall  have 
been  so  published  as  a  daily  paper  for  at  least  one  year  con- 
secutively prior  to  the  designation  to  be  made  according  to 
the  second  section  of  this  act.  That  said  publication  in  the 
French  language  shall  be  made  in  precisely  the  same  man- 
ner and  for  the  same  number  of  times,  and  on  the  same 
terms  as  by  existing  laws  are  required  or  may  be  required 
thereafter  for  the  publication  of  judicial  advertisements  in 
the  English  language,"  etc. 

2,  Ck>8t,  selection  of  paper j  etc. 
Act  91  of  1876:  To  regulate  the  manner  of  making  adver- 
tisements in  judicial  proceedings  and  sales  of  property  un- 
der judicial  process  in  all  parishes  other  than  that  of  Or- 
leans, regulating  the  price  therefor,  and  directing  the  man- 
ner and  price  at  which  contracts  should  be  made  by  police 
juries  or  municipal  corporation'',  except  New  Orleans,  for 
public  printing. 

^Section  1.  That  in  all  parishes  other  than  that  of  Orieans, 
where  advertisements  are  required  to  be  made  in  relation 
to  judicial  proceedings  or  in  the  sale  of  property  under  ju- 
dicial process,  they  shall  be  published  in  a  newspaper 
printed  in  the  parish  in  which  the  judicial  proceedings  are 
carried  on,  or  in  which  the  sale  is  to  take  place,  and  if 
there  be  no  newspaper  published  in  said  parish,  the  adver- 
tisements shall  be  made  by  posting  them  at  or  on  the  door 
of  the  court  house,  and  two  other  public  places  at  diiferejit 
parts  of  the  parish. 

Sec.  2.  That  when  there  are  two  or  more  newspapers  pah* 
lished  in  the  parish  the  defendant  shall  have  the  right  of 
selecting  a  newspaper  in  which  the  advertisement  is  to  be 
made,  if  applied  for  within  three  days  after  notice  of  such 
proceedings  or  the  seizure  made  under  the  process.  If  the 
defendant  neglect  to  select,  then  the  plaintiff  shall  have  the 
right  to  do  so,  and  in  default  of  either  plaintiff  or  defendant 
selecting,  the  sheriff  shall  select. 
Sec.  3.  That  the  costs  of  such  advertisements  shall  not  ex- 
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3d  the  rate  of  one  dollar  for  every  hundred  words  op 
ctioDal  part  thereof,  for  the  first  insertion,  and  fifty  cents 
-  each  subsequent  Insertion.  If  such  newspaper  refuses 
publish  at  the  rate  herein  specified,  they  shall  be  pub- 
Sitd  by  posting  at  or  on  the  door  of  the  court  house  and 
0  other  public  places  in  the  parish  wherein  such  publica- 
n  ifl  to  be  made. 

c.  4.  That  the  police  juries  and  municipal  corporations 
all  parifihea  other  than  that  of  Orleans  shall  not  here- 
er  order  public  printing  of  any  kind  unless  the  same  is 
De  under  contract  pnd  adjudication  to  the  lowest  bidder, 
er  due  public  notice  given,  and  the  prices  therefor  shall 
t  in  any  case  exceed  the  price  hereinbefore  fixed  for  judi- 
.1  advertisementa  where  applicable,  and  for  other  printing 
job  work  they  shall  in  no  case  exceed  the  maximum 
ce  which  may  be  allowed  for  State  printing. 

nectiTcd  fo  debtor  under  Section  2  must  be  exercised  before 
femetit  is  madc^  etne  it  is  lost, 
r  VH.  Uenker.  37  A,  IfTJ. 

Hat  adverts sements  in  parish  of  Orleans, 

t  4^  of  11S77,  Seo.  16.  it  i&j. 

Id verti  semen t  in  Official  Journals — These  adver- 
s  must  be  inserted  in  the  official  journals  selected 
Tacted  with  pursuant  to  special  laws. 

'en  Days'  Advertisement  for  Movables — Thirty 
r  Steamboats^  Ships  and  Immovables — The  sale 
ble  effects  can  only  be  made  ten  days  after  the 
:e  which  has  been  given,  and  that  of  ships,  steam- 
d   immovables,  only  thirty  days   after  the  same 


rtiseTnent  of  seizure  of  "an  action  for  the  recovery  of  an 
dovabla  estate  or  an  entire  succession"  which  is  an 
lovable  (C.  P,  471)  must  be  for  thirty  days. 

agtnt  J9,  MoOaflriiy,  B3  A.  274. 

i^otice  to  Appoint  Appraiser — Who  Appoints — 
^ssions — Appraisers  in  Orleans  and  Jefferson — 
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Ten  days  before  proceeding  to  the  sale  of  the  property 
seized,  if  it  consists  of  immovabltis,  the  sheriff  shall  sum- 
mon the  party  whose  effects  are  seized,  by  a  written 
notice,  delivered  to  him  in  person,  or  left  at  his  usual  place 
of  residence,  to  appear  on  the  day,  place  and  hour  which 
he  shall  mention  to  him,  for  the  purpose  of  naming  an 
appraiser  of  the  property  to  be  thus  sold;  provided,  that 
in  the  parishes  of  Orleans  and  Jefferson,  it  shall  be  sutfi- 
cient  that  the  plaintiff  in  the  suit  shall  be  one  appraiser, 
the  defendant  another,  or  such  person  as  the  plaintiff  or 
defendant  may  designate;  and  in  the  event  of  their  dis- 
agreement, the  sheriff  or  auctioneer  making  the  sale 
shall  constitute  the  umpire,  whose  decision  shall  be 
final,  and  no  fees  shall  be  allowed  to  any  officer  or  other 
person  for  appraising  property ;  and  in  all  cases  where  prop- 
erty belonging  to  ^  successii^  is  to  be  sold,  where  ap- 
praisements are  required  previous  to  the  sale,  it  shall  be 
sufficient  that  the  administrator,  executor,  tutor,  or  other 
person  representing  the  succession,  shall  constitute  and  be 
one  appraiser;  and  the  creditor  on  whose  application  the 
property  is  sold,  or  one  of  the  heirs,  it  sold  to  effect  a 
partition,  shall  be  and  constitute  the  other;  and  the  sheriff. 
or  auctioneer  making  the  sale,  shall  be  the  umpire;  pro- 
vided, that  in  the  event  there  are  several  plaintiffs  or  sev- 
eral defendants,  several  creditors  or  several  heirs,  the  I 
court  shall  designate  which  one  of  the  respective  parties  shall 
be  and  constitute  one  appraiser,  and  which  one  the  other. 
unless  the  parties  agree  among  themselves  by  whom  they  j 
shall  be  represented;  and  in  the  event  any  party  shall 
neglect  or  refuse  to  qualify  under  the  provisions  of  this 
act,  the  property  shall  be  sold  without  any  appraisement 
whatever. 

(A)  Notice  to  appoint  appraisers : 

1.  Revised  Statutes,  Sec.  576,  requires  only  two  days. 
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2.  When  party  has  actually  appointed  appraiser,  it  is  idle  to 
inquire  if  he  had  notice. 

Fo^ttf  T».  Eoussel,  3  A.  646. 

Appraiser^*  fee ; 

Can  not  be  exacted  where  party  himself  acts. 
Haiti mtjre  rn.  Parlange,  25  A.  337. 

By  whom  appointed : 

t?ot  by  jaatice  of  peace.     He  has  no  such  power. 

Gfiillagher  vs.  Abadie.  26  A.  343. 

Waiver  of  appraisement : 

L  Benefit  of  appraisement  is  for  debtor's  protection,  which 
he  may  waive*     Potest  quisque  renunciare  jus  pro  ae  intro- 

duclum, 

Jouet  v^.  McvrtJnier,  29  A.  206;  15  A.  245;  Martin  vs.  Lake,  87  A.  763;  22 
A.  flSt;  Df^aplntf  vb.  Martin,  7  A.  91. 

And  re  fusing  to  qualify  as  appraiser  amounts  to  waiver. 

Id. 

S.  Waiver  lawful,  particularly  in  a  contract  of  mortgage. 

Jouot  Vi*.  Mortimer,  29  A.  206;  Broadwell  V8.  Bodrigrnez,  18  A.  68;  Ina. 
Co.  vs.  Bagley,  19  A.  87;  Soniat  vs.  Miles,  88  A.  164;  see  Levloks,  Bar- 
rott  4  KUfin  vs.  Walker,  15  A.  245;  16  A.  170;  5  A.  306. 

J.  And  this  ifl  bo  even  if  mortgagor  be  minor  acting  by  tutor 
on  advice  of  family  meeting. 

Mart(a  vs.  Lake,  Sheriff,  37  A.  763. 

L  Waiver  Illegal  when  judgment  debtor  is  in  failing  circum- 
staneea. 

ShceeftSioJi  of  Utlligsberg,  1  A,  340;  Lawrence,  Syndic,  vs.  Younj?,  1 
A,  2>7. 

AppraUement  essential  when  not  waived, 

■belps  vs-  Riirbtor,  9  K,  531;  Stockton  vs.  Stanbrough,  3  A.  390;  Succession 
of  Hinigebf^rg*  i  A.  aiO;  MoDonogh  vs.  Gravler's  Curator,  9  L.  530. 

ippraisement  not  necessary : 

V^here  sale  is  on  a  twelve  months'  bond. 

WttUEs  Vfl.  Thomas,  6  A.  76;  Fink  vs.  Lallande,  16  L.  547. 


2.  Tfaming  Appraisers — Sheriff  Appoints  In  Case  of -^ 
sal — If  the   party  appear  and  name    his   appraiser,    -'  - 
Teditor  shall  have  the  right  of  naming  the  other,  and 
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if  either  the  plaintiff  or  defendant  refuse  to  appoint  an 
appraiser,  he  shall  be  appointed  by  the  sheriff,  in  the 
name  of  the  plaintiff  or  defendant,  who  shall  have  refused 
or  neglected  to  make  the  appointment. 

C.  p.  770. 

673.  Oath  of  Appraisers — The  appraisers  thus  named 
shall,  before  proceeding  to  make  an  appraisement,  take 
an  oath  before  the  sheriff  of  the  parish,  or  before  a  judge 
or  justice  of  the  peace,  to  make  a  true  and  just  appraise- 
ment of  the  property  seized,  whether  for  cash  or  for  the 
time  or  credit  designated  by  the  parties,  as  provided 
above. 

Oath  may  be  waived: 

If  party's  attorney  be  appraiser,  and  he  do  not  demand  to  be 
Bwom,  his  waiver  binds  his  principal. 

Eeenan  vs.  Ahem,  84  A.  887;  NioholU  ys.  Meroler,  L5  A.  S74;  MoUanTS. 
Follafn,  12  A.  888;  21  A.  64. 

674.  Appointment  of  Umpire — His  Oath — If  they  can 
not  agree  in  their  appraisement,  they  shall  name  an  um- 
pire, who  shall  also  be  sworn;  and  if  they  can  not  agree 
on  the  choice  of  an  umpire,  the  sheriff  shall  name  one. 

675.  Report  of  Appraisers — When  the  appraisers 
shall  have  been  thus  named  and  sworn,  they  shall  pro- 
ceed together  to  appraise  the  property  taken,  and 
after  having  reduced  this  appraisement  to  writing,  and 
affixed  their  signature  or  ordinary  mark,  they  shall  de- 
liver it  to  the  sheriff  to  serve  as  a  basis  for  the  sale. 

676.  Appraisement  Must  Be  Minute — Separate  Sale  or 
in  Block — The  effects  seized  must  be  appraised  with  such 
minuteness,  that  they  may  be  sold  together,  or  separatelji 
to  the  best  advantage  of  the  debtor,  as  he  may  direct. 
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ode  of  appraising  : 

p^prftisement  of  undivided  interest  of  an  heir  in  a  succession 

should  show  number  of  heirs,  value  of  assets,  and  amount  of 

debts. 

Sirktimn  -^th  Freret,  80  A.  1067;  Diamond  vs.  Courtney,  12  A.  251 ;  Mayo 
V9.  Stroua.  12  B.  il»;  Noble  vs.  Nettles,  3  R.  152. 

parage  appraisenteiU: 

hen  separate  appraisement  necessary  and  is  not  made, 
privilege  m  lost  if  thing  on  which  it  exists  is  sold  con- 
Cuiedly  with  a  mass  of  other  property. 

guoc«ssion  of  aog^rs,  41  A.  400;  87  A.  3,  857r 

.  CryiEg  of  Property — On  the  day  and  hour  ap- 
d  for  the  sale^  the  sheriff  or  his  deputy  shall  repair 
place  where  it  is  to  be  made,  and  shall  proceed  to 
le  property  taken,  after  having  read,  in  an  audible 
the  notice  declaring   the  nature   and   description 


,  Mortgage  and  Conveyance  Certificates — If  they 
ids,  orotht^r  objects  susceptible  of  being  mortgaged, 
are  to  be  sold,  the  sheriff,  after  having  declared  of 
they  consist,  as  directed  in  the  preceding  article, 
ilso  read,  in  an  audible  voice,  the  certificate  which 
.11  have  obtained  for  this  purpose  from  the  office  of 
psteff  of  mortgages  in  the  parish  where  the  sale  is 
to  show  whether  there  exist  any  privileges  or  mort- 
on  the  property  offered  for  sale;  provided,  that  in 
rish  of  Orleans,  a  certificate,  from  the  register  of 
iTances,  showing  that  the  vendor  had  not  alienated 
'  other  way  the  property  about  to  be  sold  by  him, 
e  read  by  the  sheriff,  said  certificate  to  give  a  clear 
3tion  of  said  property;  and  the  sheriff  neglecting  to 
e  such  certificate  before  passing  any  act  of  sale, 
le  Liable  to  a  fine  of  not  less  than  two  hundred  and 
oUars,    nor  more  than   five    hundred   dollars,  and 
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costs  of  court,  one-half  for  the  benefit  of  the  complainant, 
and  the  other  half  for  the  benefit  of  the  State. 

(A)  Reading  of  certificate: 

PaUure  to  procure  certificate  or  to  read  It  nullifies  adjudica- 
tion. 

MoRae  Ts.  Chapman,  10  R,  65;  Perry,  Syndic,  T8.  Holloway,  10  B.  107. 

But  such  nullity  is  relative  only  and  may  be  ratified. 

Ina.  Co.  vs.  Pike,  83  A.  825. 

(B)  Duty  of  recorder  of  mortgages : 

To  furnish  certificate  showing  all  incumbrances  6n  property, 
even  when  not  in  name  of  defendant  in  execution. 
Smith  T8.  Moore,  9  B.  65;  McRae  vs.  Chapman,  10  B.  67. 

(C)  As  to  taxes  on  property: 

Sheriff  need  not  announce  amount  of  taxes  due. 
Gusman  vs.  LeUlanc,  27  A.  280. 

(D)  As  to  anterior  mortgages  and  privileges : 

Sheriff  must  announce  that  purchaser  shall  have  a  right  to 
retain  amount  of  such  mortgages  and  privileges  or  else  ad- 
judication is  null. 

Whitehead  vs.  Cramer,  9  A.  216;  Southern  Mutual  Insurance  Company 
vs.  Pike,  SB  A.  82i ;  DeArmas  vs.  Wagner,  3  N.  S.  606. 

But  such  nullity  is  purely  relative. 

Louckfl  vs.  Bank,  2  A.  617;  Bobinett  vs.  Compton,  2  A.  861;  WbU 
taker  vs.  Ashbey,  43  A.  117;  Lane  vs.  Cameron,  36  A  T7J;  White 
head,  Beceiver,  vs.  Wiley,  9  A.  214;  Fernandez  vs.  Bein,ll- 
82;  Trudeau  vs.  McVioar,  1  A.  426. 

679.  Sale  Subject  to  Privileges  and  Mortgafls— When 
there  exists  a  mortgage  or  privilege  on  the  property  put 
up  for  sale,  the  sheriff  shall  give  notice,  before  he  com- 
mences the  crying,  that  the  property  is  sold  subject  to  all 
privileges  and  hypothecations  of  whatsoever  kind  they 
may  be,  with  which  the  same  is  burdened,  and  with  the 
condition  that  the  purchaser  shall  pay  in  his  hands  what- 
ever portion  of  the  price  for  which  the  property  shall  be 
adjudicated,  which  may  exceed  the  amount  of  the  privi- 
leges and  special  mortgages  to  which  such  property  i» 
subject. 
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r  mthject  la  priPileges  and  niortgageis: 
1.  Adjudication  invalid  where  notice  is  not  given   iv/aheriff* 
that   property  is  sold   Bubjeet   to  existing    privileges 
mortgages^  with  right  of  retention  of  the  amounts  fco  i 
i&fy  the  same. 

U^JUe  ra.  Chnpumn.  li>  U.  Bj;  a  L.  SI!*;  fefty  rs.  HollowJijr,  10  !L  tOT; 
^imttierii  tnjauruiic^!  Doinpau.v  tj.  rike.  /t3  A.  S35. 

2*  But  iMs  nullity  is  only  relative. 

317;  Hubfnctt  v«,  Oumplun,  3;  A,  «<iil ;  ^IiitiKtL  In^u^anc^  Uumptuiy  ▼& 

)8o.  Sale  Must  Bring  Two-Thirds  of  Appraisement — 
-offer — These  previous  steps  being  taken i  the  sheriff 
ill  proceed  to  the  sale  and  adjudication  of  the  property 
.en,  and  if  the  price  olfered  by  the  hi^^^hest  and  last 
Ider  does  not  reach  two-thirds  of  the  appirusement  made 
it,  as  directed  above,  then  the  thin^  shall  not  be  ad- 
Iged,  and  the  sale  shall  be£ost2onedJrQjL_fiHeer^^a^if 
^e  immo^a^le,  profieiii^:,  and  ^ten^^liy^_jfjtj3^_.jnil^ 
luting  from  the  fresh  notice  which  shall  be  given  by  the 
;riflf,  in  the  manner  hereafter  directed. 

S'uUUy  of  mill?  made  for  leH,i  than  two- thirds  of  apprfi\Si*nwni: 
Nullity  relative  and  prescribed  by  five  year^. 

A.  flJl>, 
And  debtor  in  execution  can  not  complaiu  where  ptuf- 
chaser  subsequently  pays  taxes  and  penalties   whit*h, 
togeiher  with  bid,  exceed  two -thirds  of  appraisement* 

^        MIUs  vs.  WiiiriNjUiann,  2*1  A.  5"U. 

Say  for  less  than  two'tttirda  of  cippraifiement: 

1.  In  Bale  of  succession  property  to  pay  debt  a  under  C.  P.  ^*9(J, 

991  and  992^  even  minor's   property  niay  be  isold  for  leas 

tliAn  two -thirds  of  appraised  value. 

ToU'l^s  vs  Weeks,  T  L.  ajj;  €i*rtvr  VH,  MfMa^imaH  15  A.  (HI  ,  Sm-vrsHiiOii 
0t  Hood  uiirl  WiFe^  ^  A 4  i&G;  ?iiic-of5H3ila]i  of  K^carEii^Uiili^  >:*6  A-  ISfi; 
V a-ldfc re  V h.  HIM ,  10  II.  31iy ;  i  * v  o r ni H  ii  y  r:  u cr^ e "i s i *.n j  i> t  Tu  1  i a ry .  rfl  A .  4iB. 

2»  And  aUo  in  partition    proceedin^rf   even  when  some  co- 
ownefs  are  minor^^ 

BayUi  (ft  al.  t^.  ItiiyhJ  et  nl.afi  A.  Sciii;  riii(irJt*c'Uu  v^.  UviailL-efti*.  ^1  A< 
ATI;  Life  A^no^JHtion.  oE  Aiin^ricii  v<^,  lliUL  ^-^  A.  ^'i;  Vetiln.'»!d  V& 
Brown,  30  A.  lOid;  i&  A.  ei»7;  ShttfTot  vs.  Jiuilcacm,  H  A  \§ii  M  £,  IIS;. 
6L^  m;  1  A.  559;  ^1  A.  '^. 
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3.  In  executory  proceedings  against  succession  property. 

Vincent  vs.  D'Aublgne,  19  A.  529. 

68i.  Sale  on  Twelve  Months*  Credit— The  sheriff,  on 
giving  notice  of  the  place,  day  and  hour  of  this  new  cit- 
ing, must  announce  that  it  will  be  made  at  twelve  months* 
credit,  the  purchaser  being  required  to  furnish  good  and 
sufficient  joint^ecurity,  and  Qgecialjnortgage  on  the  things 
sold,  bearing  interest  from  the  day  of  adjudication,  at  the 
same  rate  as  that  allowed  by  the  judgment. 

0.  p.  682,  703,  716,  717,  718,  719. 

(A)  Twelve  months^  bond:  Effect  of  taking  borui: 

1.  Does  not  transfer  ownership,  create  vendor's  lien,  change 
title  or  possession,  nor  novate  debt. 

Succession  of  Heltzler,  26  A.  116;  Lafayette  vs.  Preston,  3  A.  381. 

2.  It  does  not  satisfy  judgment. 

Gour§rue  vs.  Summers,  8  R.  175;  Dunlap  vs.  Sims,  2  A.  239. 

3.  Hence  on  a  sale  under  twelve  months'  bond,  judgment 
creditor  is  entitled  to  same  privileges  he  enjoyed  under 
the  judgment. 

Turner  vs.  Parker,  10  R.  154. 

4.  Style  of  original  suit  maintained  in  bond. 

Dunlap  vs.  Sims,  2  A.  2a. 

6.  Execution  may  issue  on  judgment  instead  of  bond. 
Trescott  vs.  Lewis,  11  A.  184. 

(B)  Who  may  buy  under  bond: 

Executor,  representing  the  estate,  with  a  view  of  o^^Ai^in; 
time  to  pay  debt. 

Lafayette  vs.  Preston,  8  A.  881. 

(C)  No  law  authorizes  taking  of  second  bond.    Execution  ttcrcon 
may  be  stayed, 

Weick  vs.  Babin,  21  A.  230. 

(D)  Defences  of  surety : 

1.  He  can  not  allege  any  irregularities  in  the  sale  as  long  tf 
his  principal  holds  the  property. 

Wieok  vs.  Babin.  21  A.  230;  2  L.  360;  Jones  vs.  Frelisen,  9  B.  165, 195; 
Coons  vs.  Graliam,l2  U.  206;  Wafer  rs.  Wafer,  7  A.  542;  Suooessioo 
of  Quinn,  34  A.  880. 
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2,  Twelve  months'  bond  must  be  paid  by  privilege  and  pref- 
erence over  all  claimaT  except  expenses  of  sale,  fixing 
fieals,  etc. ;  eherifF^s  coata  and  clerk's  eost». 

Succe^Eifon  of  RojLCorfi,  U  A-  loi ;  Sucues^^on  of  For^t^U,  39  A.  14>3a;  Suo* 

3.  Where  bond  and  advervieeraent  do  not  call  for  snch  interest 
as  allowed  by  the  jndgaient,  tbe  s&le  m  null. 

82,  Sale  on  Twelve  Months'  Bond — At  this  second 
iidication,  the  thing  seized  shall  be  adjudged  to  the 
best  and  last  bidder  lor  whatever  it  will  bring,  on 
Ive  months*  credit,  according  to  the  terms  mentioned 
irdcle  six  hundred  and  eighty^-one. 

83*  Purchaser  May  Retain  Sum  to  Pay  Privileges  and 
rtgages  in  Favor  of  Third  Persons — Twelve  Months' 
id  Special — But  if  there  exist  on  the  property  any  priv^i- 
£s  or  special  mortgage  in  lavor  ot  other  persons  than 

judgment  creditor,  and  which  are  preferred  to  him, 
sheriff  shall  announce  ihat  the  purchaser  shall  be  en* 
:d  to  retain   in  his   hands,  out  of  the  price  tor  which 

property  was  adjudicated,  the  amount  required  to 
sfy  the  privileged  debts  and  special  hypothecations  to 
ch  the  property  sold  was  subject,  but  that  he  shall  be 
,nd  to  give  his  obligation  for  the  surplus  of  the  pur* 
ae  money,  if  there  be  any,  and  subscribe  his  obliga- 
I  att  ilvrelve  months'  credit,  with  security  as  is  stated 
ve. 


Brienti<m  0/  bid : 

I*  Where  Beijing  creditor  has  privilege  and  conventional  mort- 
gage ftrst  in  rank,  he  may  retain  amount  of  bid  sufficient  to 
pay  bimaelf. 

i'opes  n    GniJbeau*  34  A,  loa?  ;  Blair  Sl  Co,  vs  TjitIqf  ft  irThiij.  :iS  A. 
Ml;  Siicceifllon  o(  Triclu*.  ^  A.  :<m. 

2,  Purchaser  at  sncceesion  sale  may  retain  amount  to  satisfy 
Dpacial  mortgage. 

Sueeessioc*  of  Forsitftll,  ifti  A.  iuja,   Slorrii  Vs,  UiiHi.  ;**  A  i>*i7;  Urfiogri* 
T».  Miiflliet,  |€  A.  IW. 
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(B)  Who  may  not  retain  bid: 

1.  Mere  general  mortgagee. 

Godohaux  vs.  Suooession  of  Diohary,  34  A.  679;  Alford  ys.  Montejo,  K 
A.  593;  Pasley  vs.  McConnell,  S8  A.  475. 

2.  Junior  or  concurrent  mortgagee. 

Lehman,  Newgass  ACo.  vs.  Bauson,  27  A.  279;  Suooession  of  Triebe,Sf 
A.  886. 

(C)  Duty  of  sheriff  to  retain  amount  of  liens  i/n  advance  of  teitbi^ 
creditor. 

Cummings  vs.  Erwin,  15  A.  289;  Fireman's  Ins.  Co.  vs.  Gilllngham,  l&IOS; 
Baoas  vs.  Hernandez,  81  A.  87 ;  Succession  of  Triche,  29  A.  887. 

684,  No  Adjudication  Where  Bid  Insufficient— Conse- 
quently, if  the  price  offered  in  this  case  by  the  highest 
and  last  bidder,  is  not  sufficient  to  discharge  the  privi- 
leges and  mortgages  existing  on  the  property,  and  which 
have  a  preference  over  the  judgment  creditor,  there  shall 
be^no  adjudication,  and  the  sheriff  shall  proceed  to  seize 
other  property  of  the  debtor,  if  there  be  any. 

No  valid  adjudication — when, 

1.  There  is  no  valid  adjudication  where  the  bid  insufflcieot 
to  discharge  privileges  and  mortgages  superior  to  jadgment 
creditor. 

Dunning  vs.  Coleman  A  Co.,  27  A.  48;  Hills  vs.  Jacobs,  7  R.  406;  Bwts 
vs.  Hernandez,  31  A.  87  N 

2.  But  the  nullity  of  the  adjudication  is  only  relative;  it  may 
be  declared  at  suit  of  prior  mortgagee,  or  defendant  in  exe- 
cution ;  but  third  persons  can  not  treat  it  as  nullity  aad 
attack  it  collaterally. 

Lawrence  vs.  BIrdsale,  6  A.  688. 

3.  The  rule  in  this  article  applies  only  to  special  or  conven- 
tional mortgages,  and  not  to  judicial  or  general  mortgages. 

Pasley  vs.  McConnell,  38  A.  475;  Kelly  vs.  Cook,  7  A.  614;  Sittig  vi. 
Morgan,  5  A.  574;  Young  vs.  Municipality  No.  1, 5  A.  786;  Loucks  n. 
Union  Bank,  2  A.  619;  Trudeau  vs.  Mc Vicar,  1  A.  426;  Femaudex  vi. 
Beln,  1  A.  32. 

4.  Nor  where  incumbrances  are  tax  mortgages,  privileges  and 
liens. 

Laplace  vs.  Laplace,  48  A.  285;  Pasley  vs.  McConnell,  as  A.  470. 

.5.  It  is  sheriff's  duty  to  pay  the  tax  before  making  the  deed. 

Laplace  vs.  Luplace,  43  A.  2Hi;  Frledlander  vs.  Bell,  17  A.  U, 
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Sale  Weed  Not   Bring  Sufficient  to  Pay  Incum- 
i  Posterior  to  Seizing  Creditor — It  the  seizing  cred- 
a  yendor^  or  has^ny  privilege  or  special  mortgage 
property  seized  and  offered  for  sale,  which  is  ante- 
en  tilled  to  a  preference  over  other  privileges  or 
mortgages  existing  on  said  property,  he  may,  not- 
nding  what  is  contained  in  the  preceding  article, 
that  the  property  be  sold  at  any  price  to  pay  him, 
[h  the  purchase  money  be  not  sufljcient  to  satisfy 
privileges  or  mortgages  with  which  such  property 
ened. 


Idjadicstee  may  retain  in  hie  bands  enough  to  pay  off  in- 
Ji  nib  ranees  in  excenn  of  price  of  adjudication  over  amount 
lUed  for  by  writ. 
HorrlA  TV   CaJa'^  £xeoutor«,  U  A.  t¥^^j  Jiibn^uu  y^.  l*m\vt\ji.  'H  A.  eiSL 

rV^here  adjudicatee  pays  into  liherifT^a  hands  more  than 
rit  calls  for,  the  sheriff  individually  becomes  his  agent, 
tid  adjudicatee  has  no  recourse  agalntst  Hheriff^B  sureties 
>r  diversion  of  funds » 

M'jrrjs  Tfi.  Caitfi*  KttHiiitnr*,  .^i  A.  06?t:  Ballad  VA.  Hi^rniLrnJost*  Hi  A.  Bit 


Sale  Where  Some  Instalments  are  not  Due— When 
[g  creditor  has  a  privilege  or  special  morigatfe  on  the 
y  seized,  for  a  debt  of  which  all  the  instalments 
yet  due,  he  may  demand  that  the  property  be  sold 
whole  of  the  debt,  provided  it  be  on  such  terms  of 
as  are  granted  to  the  debtor  by  the  original  con- 
^r  the  payment  of  such  instalments  aa  are  nut  due. 

laklkkYtt.  AUrnfmm,  U  A.  iB^x 

ere  property  is  sold  under  one  of  a  series  of  mortgage 
otitti.,  the  sheriff  may  aeU  for  ca^b  when  the  notes  ^re  past 

ICiWiiiui  r*,  ALierUt  M  A,  ^1^7.  * 
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(B)  Sale  on  credit : 

1.  Mortgage  creditor  may  force  sale  on  falling  dae  of  first 
Instalment;  purchaser  to  assume  other  notes  on  same 
terms. 

Union  Bank  vs.  Smith,  10  R.  49;  Pepper  vs.  ju^anlap,  16  L.  164;  Cbaflrmix 
&  Agar  vs.  Packard,  26  A.  172;  Bloe  vs.  Schmidt,  11  L.  70;  Braimer  et 
al.  vs.  Hardy,  18  A.  637. 

2.  Where  credit  instalments  mature  pending  seizore,  sale 
may  be  for  cash. 

Dwight  vs.  Richard.  5  A.  366;  MoClellan  vs.  Bideman,  5  A.  563;  Ke- 
Calap  vs.  Pinker,  12  A.  661;  Panouilh  vs.  Abraham.  44  A.  1S9. 

8.  Transferees  of  portions  of  a  mortgage  debt  are  entitled  to 
be  paid  pro  rata  without  regard  to  time  when  they  were 
transferred . 

Perrot  vs.  Levassenr,  21  A.  629;  Begnaud  vs.  Rob,  21  A.  634;  Adams  vs. 
Leah,  3  A.  144. 

4.  And  if  holder  of  two  or  more  out  of  a  series  of  concurrent 
mortgage  notes  transfers  one  with  priority  over  his  other 
notes,  his  agreement  will  not  give  transferee  priority  over 
notes  in  other  hands. 

Laplace  vs.  Laplace,  48  A.  285. 

687.  Real  Charges  Pass  With  Property  to  Purchaser— 
When  a  property  seized  and  sold  is  subject  to  any  real 
charge,  as  usufruct,  use,  habitation,  servitude  or  others, 
it  is  sold  with  all  these  burdens,  and  the  purchaser  is 
bound  to  fulfil  them  himself,  or  permit  the  enjoyment  of 
them,  over  and  above  the  price  to  be  paid. 

(A)  Real  charge8  pass  vnih  property — e.  g, : 

1.  Special  mortgage. 

Newman  vs.  Eaton,  27  A.  341;  Insurance  Company  vs.'Warren  el  tl* 
87  A.  87. 

2.  Unexpired  portion  of  recorded  lease. 

Bartels  vs.  Creditors,  11  A.  432;  D'Aquin  vs.  Armant,  14  A.  217;  HtyJen 
vs.  Shiff,  12  A.  624;  Lehman  A  Co.  vs.  Dreyfus,  87  A.  588. 

(BJ  What  things  pass  to  purchaser: 

1.  Ungathered  crop  belonging  to  owner  of  seized  place. 

Porohevs.  Bodin,28A.  762;  0.  0.  466,  466;  Bind  worth  vs.  Hunt«r,IB. 
264;  Williamson  V8.  Richardson,  81  A.  686. 

(a)  But  not  where  seized  debtor  is  permitted  by  creditor 

to  cultivate  the  place  with  his  own  means. 

Richardson  vs.  DInkgrave,  26  A.  682;  Sandel  vs.  Dongiu,  7T 
A.  628. 
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(i^)  Nor  G&n   seuced  debtor  ohampiQn   righta  of    oth^r 

alleged  privileged  creditors. 

Building*  pafla  witii  land. 

1*0 U I lu iin  V ft.  U « Tt^ m r U el,  33  A .  Jl 6i. 

fa;  And  all   immovables   by  destiii»itU>ji.  In   au.!t*    aad^r 
mortjfage 

fbf  And  batture  formed  since  mortgiige  was  givatt  pase»es 
with  th«  property.  ^  ' 

* 

4%i  will  nol  pass: 

L  rop  belonging  to  leasee* 

Bot  leasee  holding  after  the  Btile,  owes  purchiner  rent* 

Creditor  and  Debtor  May  Bid— The  debEor  may 
f  bid  lor  his  property  seized  and  offered  for  stale,  on 
ae  terms  as  every  other  person. 

case  is  the   same  with    respect  to   the  judgment 

Judgment  creditor  mny  become  purchaaer. 

Tft.  Staeey,  3  A.  aW;  iinihain  ¥»,  Kjiujih.  10  A.  99;  Water*  f^fl.  Smith, 
7^  A.  am. 

Vlrere  judgment  \a  axmulled  on  devolutive  api>eal  after  ex  ~ 
:utiatt,  judgment  creditor  miwit  restore  property  and  put 
ebtor  in  eame  position  as  before  sale. 

But  when  jodgmetit  is  only  partially  reversed,  ohli^ation 
of  purclmaer  ia  to  restore  onJy  excess  of  price* 

iViiiL'i-*  ra.  hmlth,  25   A.   M5;  Ptteley    v*    MyOnnnnll,  -IH    \    47*. 
Farrar  t«.  Stm^tty,  t  \>  'iJih 

When  Adjudicatee  Refuses  to  Accept-- It  Uw  per- 
whom  the  property  has  been  adjudged  shall  refuse 
to  the  sheriff  the  price  of  the  adjudication,  or  to 
■e  proper  sureties  when  the  sale  has  been  made  on 


689  Of  Execution  of  Judgment. 

credit,    the  sheriff  shall  expose  to  sale   anew  the  thing 
seized,  and  adjudge  it  to  another  persan. 

C.  p.  703,  719. 

(A)  When  adjudicatee  refuses  to  comply  with  bid : 

1.  Adjudicatee  refusing  to  comply  with  bid  is  responsible  in 
damages  under  O.  0.  2611  for  difference  between  first  and 
second  offering.  But  second  offer  must  be  sMctiy  same 
as  to  quantity  of  property,  terms  and  conditions  as  first 
offering. 

Municipality  v».  Hennen,  14  L.  669;  Hodge  vs.  Moore,  3  ItlOl;  Petit 
YS.  Laville,  5  R.  117;  Guillotte  vs.  Jeuniiigs,  4  A.  24'/;  Jennings  vs. 
Hodge,  16  A.  321;  Labauve  vs.  McCabe,  34  A.  184;  Stewart  vs. 
Spuulding,  6  L.  162. 

2.  Every  condition  precedent  (such  as  tendering  deed)  must 
be  fulfilled. 

Smith  vs.  Kiuney,  8  A.  S32;  Jennings  vs.  Hodge,  16  A.  321. 

3.  Under  C.  P.  689,  if  sheriff  grant  delay,  it  is  at  his  own 
risk. 

(ialller  vs.  Garcia,  2  R.  819;  Walker  vs.  Allen,  19  L.  807. 

4.  Sheriflf  is  judge  of  solvency  and  sufficiency  of  security 
offered. 

Michel  vs.  Kaiser,  26  A.  67. 

5.  Sheriff  holds  possession  pending  rule  to  annul  sale. 

Bayon  vs.  Breedlove,  3  R.  383. 

6.  Adjudication  null  where  adjudicatee  refuses  to  pay  to 
sheriff. 

Hiiynesvs.  Breaux,  16  A.  143;  Rowley  ys-  Kemp,  24.  361;  HIUeTg. 
Jacobs,  7  B,  41G;  Losee  vs.  Santon,  24  A.  870. 

•  But  where  creditor  enters  satisfactio  1  upon  execution  to 

extent  of  bid,  he  waives  right  to  insist  on  payment  in 
currency. 

Haynes  vs.  Breaux,  16  A.  143;  Commissioners,  etc,  vs.  Hodge,  s 
K.  450. 

7.  Sheriff  need  not  put  in  default  adjudicatee  refusing  to  pay 
bid. 

Branner  &  Co,  vs.  Hardy,  18  A.  637;  L  >?*«'*•  vs.  Santon,  24  A.  872. 

But  aliter  where  adjudicatee  has  not  openly  refused. 

Doll  vs.  Katham,  23  A.  466;  McCall  vs.  Irion.  41  A.  lliri. 

8.  Duty  of  sheriff  to  resell. 

Galller  vs.  Garcia,  2  R.  319;  Walker  vs.  Allen,  VJ  L.  307 ;  Stute  vs.  Voor 
hies,  4  L.  39;  Dobard  vs.  Bayhi,  36  A.  136;  Ix)see  vs.  Santon,  M  A.37I. 
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Tierc  second  a4Judication  brought  more  than  the  first ^  first  ad- 
catee  may  have  action  for  difference,  but  not  where  right  i« 
ued  to  reject  bids, 
ktt  ft  Michel  vs.  New  Orleans,  26  A.  754. 

^ciflc  compliance  with  bid : 

sndor  may  compel  specific  compliance  with  bid. 

Doll  Ts.  Kutham.  23  A.  488,  and  cases  cited ;  McOall  vs.  Irion,  41  A.  11S5 ; 
Pasley  vs.  McConnell,  «W  A.  1097. 

ijudicatee  must  pay  before  he  can  demand  deed, 

see  vs.  Siinton,  24  A.  370;  4  L.  «95;  3  L.  475;  2  L.  rf60. 

.  Effect  of  Adjudication — The  adjudication  thus 
has,  of  itself  alone,  the  effect  of  transferring  to  the 
aser  all  the  rights  and  claims  which  the  party  in 
I  hands  it  was  seized  might  have  had  to  the  thing 
ged. 

Tei^i  of  tt  fij  u  dica  lion : 

(judication  alone  vests  title  in  adjudicatee. 

IjiiiM  TS.  Oam«*roij,  36  A.  773;  Washburn  vs.  Green,  18  A.  832;  Snooes- 

»ioti  oi  Isoodricli.  6  R.  107;  Copes  vs.  Gullbeau,  34  A.  1087;  Pasley  vs. 

MH  i^innt^ll,  ai»  A.  1097;  Pasley  vs.  McCounell,  88  A.  475;  Commissioh- 

rrs  vs.  Rodiri^  1*  U.  460;  31eCall  VS.  Irion,  41  A.  1127;  Interdiction  of 

iiliimito,  iG  A.  7A. 

And  thereafter  seized  debtor  can  not  maintain  possessory 
action- 

Wlim  vs.  Bll^ee,  6  R.  100. 

m4'd^  of  adjtttftcaiee  to  cancel  incumbrances: 
Adjudicatee  maj-  mle  sherifiF  to  make  title,  and  all  creditors 
laving  privileges  or  mortgages  to  show  cause  why  they 
ihoiitd  not  be  erased. 

3li.-rrkk  v?*.  Cim^tland,  24  A.  256;  Larthet  vs.  Mogan,  1  A.  330. 

SnbAequent  irregalarities,  sach  as  taking  illegal  bond,  do 
lOt  vitiate  valid  adjudication. 

Wright  vs.  HiK»rJii!)Otham,  10  B.  30;  3  N.  .s.  489. 

ro  annul  sale  under  a  judgement  which  is  nuU,  nullity  of 
idirnient'  muflt  be  demanded. 

i.^ilUs  T9.  Cwrtvr,  'j^+A.  701;  Anderson  vs.  Ciirroll,  23  A.  175. 
4,nfJ  when  court  has   jurisdiction,  judgment   or  order  of 
lie  not  collaterally  attacked. 

lliiljuy  T8,  Bemi«S,  2  A.  509. 
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691.  Act  Confirming  Adjudication — ^Within  three  days 
after  the  adjudication,  the  sheriff  shall  pass  an  act  of  sale 
to  the  purchaser  of  the  property  or  effects  adjudged  by 
him,  in  the  manner  and  form  hereafter  directed. 

Act  Executed  by  Successor  of  Sheriff  Making  Sale- 
Provided,  that,  in  all  cases  where  a  sheriff  shall  have 
adjudicated  any  real  estate  to  any  purchaser,  by  virtue  of 
a  writ  oi  fieri  facias^  or  of  seizure  and  sale,  and  the  said 
sheriff  shall  have  died,  resigned,  or  been  removed  from 
oflSce,  or  shall  die,  resign,  or  be  removed  from  office, 
without  having  passed  an  act  of  sale  to  such  purchaser,  it 
3hall  be  lawful,  and  the  duty  of  his  immediate  or  other 
successor  in  office,  to  pass  such  act  of  sale,  and  to  have 
the  same  recorded  as  directed  by  law. 

1.  Deed  controls  return.     In  case  of  conflict  between  return 
and  deed  of  sheriff,  latter  controls. 

Carroll  vs.  Sheen,  iU  A.  125;  Durnford  vs.  DeGruys,  8  M.  223;  Dofoor 
vs.  Camfrane,  11  M.  676;  Bally  vs.  Percy.  14  L.  22 ;  Huntt^r  vs.  Buckaer 
A  Bro.,  29  A.  607. 

2.  Adjndicatee  may  rule  sheriff  to  make  deed,  though  he  ha?e 
bought  only  undivided  part. 

Montros  vs.  Jamison,  SO  A.  172. 

3.  Sheriff's  'proceB  verbaly  signed  by  sheriff  and  purchaser  uid 
two  witnesses,  is  equivalent  to  deed. 

Straus  vs.  Soye,  29  A.  270 ;  Jouet  vs.  Mortimer,  29  A.  206;  Davis  tf.  Wil- 
coxen,  5  A.  583. 

4.  Where  sheriff  adjudicating  dies,  his  successor  may  make 
deed. 

Covas  VH.  Bertoulin,  40  A.  161 ;  Bradley  YS-Frellsen,  10  A.  aiO;  8t«t«« 
rel.  Morgan  va.  Judge,  11  A.  79;  Bell  vs.  Keefe,  12  A.  340. 

692,  Recitals  of  the  Act — This  act  of  sale  must  be 
made  by  and  in  the  name  of  the  sheriff  of  the  parish 
where  the  seizure  was  made,  be  signed  by  him  in  his 
official  capacity,  with  a  mention  of  the  place,  the  day. 
the  month,  and  the  year  in  which  it  was  passed. 

Deputy  sheriff  may  sign  deed. 
Keller  vs.  Blanotaard,  21  A.  40. 
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Of  Execution  of  Judqmbnt.  603-69& 

Recitals  of  the  Act — Continued — This  act  must 
nention : 

Trit — Of  the  writ  by  virtue  of  which  the  object  has 
sized  and  sold. 

itle  of  Cause — Of  the  title  of  the  cause  in  which  the 
IS  been  issued. 

ames  of  Plaintifi,  Defendant,  and  Purchaser — Of 
mes  and  surnames  of  the  defendant,  plaintiff  and 
ser. 

ature  of  Thing  Sold,  Price,  Conditions — Of  the  na- 
the  object  sold,  with  a  description  of  it,  as  well  as 
jrice  and  conditions  on  which  it  has  been  adjudged. 

ajrment  of  Price — Of  the  manner  in  which  the  pur- 
has  paid  the  price,  or  bound  himself  to  discharge  it. 

mount  of  Privileges  or  Mortgages — Of  the  amount 
privileges  or  mortgages  with  which  the  property 
:ated  is  incumbered,  and  which  were  made  known 
ime  of  the  adjudication. 

pecial  Mortgage  to  Secure  Price — And  finally,  of 
icial  mortgage  which  he  has  given  to  secure  the 
at  of  this  price,  where  the  sale  has  been  made  on  a 

Terms  of  Act — The  sheriff  shall  conclude  this  act, 
ing  and  transferring  to  the  purchaser  all  the  right 
the  former  owner  had  in  the  thing  sold,  pursuing 
le  forms  as  in  ordinary  sales. 

Omission  of  Formalities  in  Deed  will  not  Invali- 
Ijudication — I'his  act  of  sale  adds  nothing  to  the 
ad  effect  of  the  adjudication,  but  is  only  intended 
rd  the  proof  of  it. 

sequently,  if  the  sheriff  has  omitted  any  of  the  for- 
s  above  prescribed,  the  adjudication  shall  not  be 
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696-698  Of  Execution  of  Judgment. 

void  on  that  account,  if  it  otherwise  appear  that  it  was 
made  by  virtue  of  a  legal  authority,  and  with  all  the  forms 
requisite  for  its  validity* 

C.  p.  690,  692,  6IW. 

Adjudication  vests  title  in  adjudicatee. 

Copes  vs.  Guilbean,  34  A.  1037. 

696.  Sheriff  Must  Record  in  Mortgage  Office— When— 

If  this  act  of  sale  includes  a  special  mortgage,  to  secure 
the  payment  of  the  price  stipulated,  the  sheriff  shall  have 
it  recorded  before  sending  it  to  the  clerk,  as  is  directed  in 
the  following  article. 

* 

697.  Recordation  in  Clerk's  and  Conveyance  Offices— 
The  sheriff  shall,  within  ten  days  at  farthest  from  the  adju- 
dication, deliver  or  direct  to  the  clerk  of  the  court  which 
issued  the  writ  of  Jlert  facias,  the  original  of  the  act  of 
sale  which  he  has  passed  to  the  purchaser  for  the  object 
sold  to  him,  whether  on  credit  or  for  cash,  and  it  shall  be 
the  duty  of  the  clerk  to  record  this  act  literally  in  a  record 
to  be  kept  by  him  for  that  purpose,  and  to  indorse  on  the 
original  his  certificate  of  the  registry;  provided,  that  in- 
the  city  of  New  Orleans,  it  shall  be  the  duty  of  said  sher- 
iffs to  cause  to  be  recorded  in  the  conveyance  office  all 
judicial  sales  of  real  property,  besides  having  said  sales 
recorded  in  the  clerk's  office,  as  is  now  required  by  law. 

698.  Act  Makes  Proof  of  Contents — This  act,  thus 
recorded  and  delivered  to  the  purchaser,  shall  be  held  as 
full  proof  of  what  it  contains,  in  all  the  courts  of  this 
State,  in  the  same  manner  as  an  act  before  a  notarj' 
would  be. 

Copy  of — And  a  copy  of  any  such  deed  of  conveyance, 
certified  to  be  correct  by  the  officer  in  whose  office  such 
deed  is  recorded,  shall  be  received  in  evidence,  and  have 
the  same  effect  as  a  duly  certified  copy  of  an  authentic  act; 
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the  original  of  any  such  deed  has  been  lost  or  mis- 
irithout  the  same  having  been  recorded  in  the  man- 
ovided  by  law,  then  a  copy  of  the  same,  certified  as 
aid,  being  recorded  in  such  office,  shall  have  the 
effect  in  every  respect,  from  the  time  the  same  shall 
:orded,  as  if  the  original  had  been  recorded  ;^  pro- 
that  the  affidavit  of  any  person,  interested  in  hav- 
:h  deed  recorded,  shall  be  sufficient  to  establish  that 
ne  has  been  lost  or  mislaid,  and  authorize  the  re- 
g  of  a  copy  of  the  same  as  aforesaid. 

ed  of  sheriif  does  not  require  signature  of  parties. 

Brooka  vs.  Walker.  3  A.  150;  Nesou  vs.  Wels,  34  A.  1009;  12  A.  164 ;  6  R.  26. 

Sheriff's  Record  of  Sales— The^sli^iff  shall  set 
in  a  book  kept  by  him  for  the  purpose,  an  exact 
it  of  all  sales  made  by  him  on  seizures,  and  in  the 
It  he  shall  make  mention  of  the  sale,  the  articles 
be  name  of  the  purchaser,  and  of  the  price  due  or 
yr  him.  This  book  shall  be  open  for  the  inspection 
persons  interested  who  shall  wish  to  examine  it. 

.702. 

Return  of  Sheriff  on  Writ — Duration  of  Writ — 
568  of  Injunction — ^The  sheriff  who  has  made  a 
J  and  sale,  ^ithin  thirty  days  at  the  farthest,  from 
in  which  he  received  the  writ,  if  he  has  sold 
lovable  effects,  and  >^ithijj^seYenty_4.axs..  from  the 
ime,  if  they  be  ships,  steamboats,  or  immovables 
;  has  sold,  if  so  long  a  time  has  been  necessary  to 
1  sale,  shall  deliver  or  direct  to  the  clerk  of  the  court 
^nal  of  the  writ,  on  which  he  shall  indorse  a  return, 

by  himself,  of  the  manner  in  which  he  has  ex- 
it, as  is  directed  hereafter. 

ever,  the  delay  for  making  this  return  does  not 
It  is  suspended,  if  the  judge  enjoins  the  sheriff  not 
eed  in  the  sale,  so  long  as  the  injunction  continues. 

M3;  41A.  U37. 
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Return  of  sheriff .     Effect: 

1.  Retarn  is  proof  of  deed  to  purchaser. 

Straus  V8.  Soye,  29  A.  27(L 

2.  Return  makes  full  proof  when  uncontradicted. 

Neson  vs.  Weis,  84  A.  1009;  Zuberbier  A  Behan,  vs.  I'mdhomme.  M 
A.  1019. 

3.  But  does  not  prevail  over  deed. 

•      HoCall  Ys.  Irion.  41  A.  1127. 

701.  Return  of  Writ  After  Sale — But  if  the  sheriff  has 
been  able  to  sell  the  property  seized,  before  the  ex- 
piration of  the  time  allowed  him  in  the  preceding  article, 
he  shall  immediately  after  the  sale  return  to  the  clerk  of 
the  court  the  originril  writ,  and  his  report  as  above 
directed. 

702.  Recitals  of  Return — In  his  return  the  sheriff  shall 
specify  the  object  seized  and  sold,  and  shall  declare 
whether  the  sale  was  made  iur  ready  money  or  on  credit, 
who  was  the  purchaser,  at  what  price,  and  on  what  con- 
ditions. 

O.  p.  W<9. 

703.  Disposal  of  Twelve  Months'  Bond — ^When  the  sale 
has  been  made  on  a  credit  ot  twelve  months  on  account 
of  the  object  sold  not  having  been  carried  to  two-thirds  of 
its  appraised  value,  at  the  first  crying,  the  sheriff  must  dis- 
pose of  the  bond  with  security,  which  he  has  caused  to  be 
executed  by  the  purchaser  in  the  manner  directed  in  the 
following  paragraph. 

C.  F.  681,717. 

§3. 

Of  the  Ckmsequence  of  the  Adju^icdtion  and  of  the  Payment  of  the  Priee. 

704.  Sheriff  Pays  Creditor — When  the  sheriff  has  sold 
for  ready  money,  he  shall,  on  simple  demand,  pay  to  the 
judgment  creditor,  or  his  attorney,  the  sum  coming  to  him 
from    the    price    of    adjudication,    unltss    the    court  en- 
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s  him  not  to  make  the  payment;  and  if  there  remain 
[iphis  after  the  suing  creditor  is  paid,  as  well  as  the 
3,  the  sheriff  shall  deliver  such  surplus  to  the  debtor. 

a  p.  766. 

1.  Where  claims  to  the  fand  conflict,  sheriff  will  hold  nntil  all 

things  are  determined  in  a  concorsos. 

Bowman  T8.  HoBlroy,  14  A.  694;  Bank  to.  Tureand,  40  A.  149. 

2.  Sheriff  may  retain  his  costs  and  those  of  clerk. 

Connors  tb.  Ins.  Co.,  23  A.  830. 

»5.  Duty  of  Sheriff  Taking  Notes  from  Separate  Pur- 
lers— If  the  sale  has  been  made  on  a  credit  either  for 
whole  or  a  part,  and  payable  in  notes,  by  virtue  of  a 
(lission  to  that  effect  granted  by  the  parties,  the  sheriff 
I  take  from  the  purchaser  separate  notes  for  the  por- 
s  respectively  coming  to  them,  and  shall  deliver  the 
s  in  the  same  manner  as  when  the  sale  is  made  for 
y  money, 

5.  Where  There  Are  Privileges  or  Special  Mortgages 
des  Suing  Creditor — But  when  the  property  sold  is 
^ct  to  privileges  or  special  mortgages  in  favor  of 
r  persons  besides  the  suing  creditor,  the  sheriff  shall 
ire  from  the  ^purchaser,  and  he  shall  be  compelled  to 
er  to  ihe  creditor,  whether  the  sale  be  made  for 
y  money  or  on  credit,  only  the  surplus  of  price  be- 
.  the  amount  of  the  privileges  or  special  mortgages, 
:re  be  any  surplus. 

.  F.  t^,  685,  lia. 

,  Sherifif  rtjtains  the  amount  of  prior  privileges  or  special 
mortgages  outranking  suing  creditor. 

Alford  vjj^  UotilMiJo,  28  A.  593;  Quertfer  vs.  Hille,  18  A.  66. 
.  Purchaser  may  retain  amount  necessary  to  cover  notes 
concurrent  with  those  of  suing  creditor* 

JolinHtin  v»  IJunuan,  24  A.  381;  Howe  vs.  Whitod,  21  A.  499;  14  A.  149 
Bacilh  vs.  HuFiiJiiidcz,  HI  A.  85;  Peppor  vs.  Duiilap,  16  L.  163;  Ins.  Co. 
Y».  GnMnghiini.  I  R.  305;  Cammings  vs.  Urwiu,  16  A.  289;  Merchants 
Bimk  ya.  Pet^ra,  2  JEL  211. 
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And  against  snch  a  purchaser,  reinscription  of  the  mort- 
gage not  necessary. 

Noble  V8.  Cooper,  4  R.  44;  Johngon  vs.  Duncan,  24  A.  182. 

707.  Where  Suing  Creditor  Has  Privilege  or  Special 
Mortgage — On  the  other  hand,  if  the  suing  creditor  him- 
self has  a  privilege  or  special  mortgage,  which  is  preferable 
or  anterior  to  other  mortgages  existing  on  the  propert)'  sold, 
the  sheriff  shall  require  of  the  purchaser  the  pa}'Tnent  of 
the  price,  the  amount  of  the  privilege  or  special  mortgage 
of  the  seizing  creditor,  and  the  purchaser  shall  apply  the 
surplus  of  the  price,  if  there  be  any,  to  paying  the  special 
mortgages  existing  on  the  property,  subsequent  to  that  oi 
the  suing  creditor. 

C.  p.  679,  684. 

Retention  of  surplus  by  purchaser: 

1.  Purchaser's  duty  is  to  retain  surplus — ^not  to  pay  it  to  the 
sheriff.  If  he  does,  it  is  at  his  risk.  Sheriff  has  no  au- 
thority to  receive. 

Cummfn^s  vs.  Krwin.  15  A.  289;  Scott  vs.  Peatherstone,  5  A.  313;  Mer- 
chants* Bank  vs.  Peters,  2  R.  214;  Quertier  vs.  Snccessionof  HIlIc, 
18  A.  67;  Pepper  vs.  Dunlap,  16  L.  176;  Ins.  Co.  vs.  GillinKham.l 
B.306. 

2.  Sureties  of  sheriff  not  liable  if  he  receive  money  beyond 
the  writ. 

Bacas  vs.  Hernandez,  81  A.  86. 

708.  Release  of  Subsequent  Mortgages  by  Sheriff— The 
purchaser  is  bound  for  nothing  beyond  the  price  of  his 
adjudication,  and  if,  after  paying  the  suing  creditor,  as 
directed  in  the  preceding  article,  there  remains  nothing 
more  due,  to  discharge  the  mortgages  subsequent  to  that 
of  the  suing  creditor,  the  sheriff  shall  give  him  a  release 
from  these  mortgages. 

!•  Sheriff  most  apply  balance  of  proceeds  after  paying  seis- 
ing creditor  to  satisfaction  of  subsequent  general  mortgages 
before  he  can  give  release. 

Gourgne  vs.  Sammers,  8  R.  179. 
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2,  But  where  no  balance  remcijii  he  is  authorized  to  cance) 

subsequent  ineumbrancea. 
Eart  vm.  Foley,  1  fit.  d7h. 

^09-  Hypothecary  Action  to  Enforce  Privileges  or 
rt^^ages— The  hypothecary  action  lidS  agaiost  the  pur- 
Lser  of  a  property  seized,  which  is  subject  to  privileges 
mortgages,  in  favor  of  such  creditors  as  have  said 
HIeges  and  mortgages,  in  the  same  manner  and  under 
same  rules  and  restrictions  as  are  applicable  to  a  third 
sessor  of  a  mortgaged  property. 

PrivOege  and  morbgage  creditors  may  proceed  by  hypothe- 


cary action  against  purchaser  of  property 


10.  When  Purchaser  May  Retain  Amount  to  Coyer 
standing  General  Mortgage — It  tiiere  exist  a  general 
rigage  on  the  property  resulting  either  from  a  legal  or 
icial  mortgage,  the  purchaser  can  not  avail  himself  of 

mortgage,  although  it  be  duly  recorded,  to  retain  part 
he  price  for  the  purpose  of  paying  it,  or  to  refu.se  pay- 

the  price,  if  that  has  not  been  already  done,  juiies^ 
re  has  been  a  suit  commenced  against  him,  in  virtue  of 

general  mortgage,  to  make  him  quit  the  property,  or 
e»3  he  has  just  reason  to  fear  that  such  a  step  will  be 
?n,  in  which  case  he  may  retain  the  price,  unless  the 
ig  creditor  shall  relieve  him  from  this  disturbs  nee,  or 
:  him  proper  security  against  it. 

11.  Eyiction  of  Purchaser-^His  Recourse — However, 
ic  purchaser  has  been  evicted  from  the  thing  adjudged 
lim,  on  the  ground  that  it  belongs  to  another  person 
a  the  party  in  whose  hands  U  was  taken,  he  shall  in 
:  case  have  his  recourse  for  reimbursement  against  the 
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seized  debtor  and  the  seizing  creditor;  but  upon  the  judg- 
ment obtained  jointly  for  that  purpose,  the  purchaser  shall 
first  take  execution  against  the  debtor,  and  upon  the  re- 
turn of  such  execution,  no  property  found,  then  he  shall 
be  at  liberty  to  take  out  execution  against  the  creditor. 

712.  Liability  of  Suing  Creditor  to  Purchaser— The 
suing  creditor  shall  be  allowed  his  action  against  the 
party  in  execution  for  the  reimbursement  of  whatever  he 
shall  have  been  thus  obliged  to  pay  to  the  purchaser,  upon 
the  return  of  the  execution,  no  property  found  belonging 
to  the  debtor. 

O.  C.  2.21  (2699). 

713.  Liability  of  Party  in  Execution  to  Purchaser— 
On  the  other  hand,  if  the  purchaser  is  obliged  to  quit  the 
property  sold  to  him,  on  the  hypothecary  action  of  the 
creditor  who  had  a  legal  or  judicial  mortgage  on  all  the 
property  of  the  party  in  execution,  or  if  he  has  paid  ihe 
amount  of  such  mortgage  to  avoid  being  dispossessed,  he 
sl^all  only  have  recourse  to  the  party  in  execution,  and 
not  to  the  suing  creditor. 

O.C.  2621  (2599). 

714.  Purchaser  Loses  Redress — When — The  purchaser 
shall  even  lose  the  redress  granted  by  the  two  preceding 
articles,  if  an  action  is  instituted  against  him,  for  the  pur- 
pose of  evicting  him,  and  he  neglects  to  give  notice  of  it 
to  the  party  from  whom  the  property  was  seized,  provided 
this  party  possessed  the  means  of  repelling  the  demand, 
if  informed  of  its  having  been  made. 

0.0.2517,2518;  0.  P.  888. 

715.  Discussion  of  Debtor's  Property — The  purchaser 
against  whom  a  suit  is  commenced  by  a  creditor  having  a 
legal  and  judicial  mortgage  on  the  property  of  the  debtor 
sued,  may  require  the  creditor  to  discuss  the  other  prop- 
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J  which  the  debtor  has  in  his  possession,  and  even  that 
ch  he  has  alienated  since  the  purchase,  because  the 
ditor  who  has  a  general  mortgage  can  only  act  against 
property  of  which  his  debtor  has  disposed,  in  the 
er  in  which  the  alienations  have  been  made,  beginning 
tie  most  recent,  and  ascending  to  the  most  ancient. 

0.0.  3403;  O.  P.  71. 

1.  Minors  with  general  mortgage  against  tutor  most  have 
recourse  first  on  property  not  specially  hypothecated ;  and 
in  default  of  property  free  from  special  mortgage,  may  pro- 
ceed against  such  property. 
Laplaoe  vs.  Haydel»  19  A.  363. 

a.  And  minor  must  proceed  against  property  owner  by  tutor 
before  he  can  attack  alienations  by  the  tutor. 

McHugh  vs.  Stewart,  12  A.  861. 

[6.  Twelve  Months'  Bond— Duty  of  Sheriff— When 
sale  has  been  made  on  twelve  months'  credit,  by 
on  of  the  property  not  having  been  bid  for  at  two- 
is  of  the  appraisement,  if  the  whole  price  be  coming  to 
judgment  creditor,  including  interest  and  costs,  as 
ided  for  in  the  preceding  paragraph,  the  sheriff  shall 
ire  from  the  purchaser  his  bond  with  security  for  the 
ifitof  the  judgment  creditor,  and  shall,  if  required,  de- 
the  bond  to  the  latter,  on  his  paying  all  the  costs 
:h  are  due. 

LP.68. 


[Velye  months'  bond   can   not  be   taken  under  O.  P. 
(Sale  of  perishable  property  under  attachment.) 

IjevXik  TB.  Laoy,  36  A.  270. 


261. 


7.  Two  or  More  Bonds — When — But  if  there  be  sev- 

judgment  creditors,  or  if  a  portion  of  the  purchase 

»y  is  to  be  paid  over  to  the  debtor,  the  sheriff  shall 

from  the  purchaser  as  many  bonds  as  may  be  neces- 

to   deliver  to   each    party   his   just    portion,    after 

cting  costs. 
L  p.  6H1, 703,  n«. 
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718.  Priyileges  and  Special  Mortgages — Deduction  to 
Fix  Amount  of  Bond — If  the  purchaser  has  bought  a 
property  subject  to  privileges  or  special  mortgages,  the 
sheriff  can  only  require  his  bond  with  security  for  the  sur- 
plus of  price,  after  deducting  the  amount  of  these  privi- 
leges or  special  mortgages, 

C.  p.  679,  706. 

719.  Fi.  Fa.  on  Twelve  Months'  Bond — If  the  purchaser 
who  has  given  his  bond  with  security  refuse  or  neglect  to 
pay  it  when  due,  together,  with  the  interest,  the  clerk  who 
first  issued  the  order  of  seizure  shall,  on  the  demand  of 
the  judgment  creditor  or  any  other  person  interested,  and 
on  the  bond  being  delivered  to  him,  issue  an  execution  for 
the  amount,  both  against  the  purchaser  and  his  surety,  in 
the  same  manner  as  on  a  final  judgment;  and  this  execu- 
tion shall  be  directed  to  the  sheriff,  to  be  carried  into  effect. 

C.  p.  689,  703. 

1.  Effect  of  bond: 

(a)  Does  not  extinguish  claim  of  seizing  creditor. 
FlUastre  vs.  St.  Anmnd,  32  A.  3.52;  Offut  vs.  Hendsley,  9  L  1; 

Baham  vs.  L^nfirtlelcl,  16  A.  156;   Dunlap  vs.    Sims,  2  A.  W; 
Lafayette  vs.  Preston,  3  A.  382. 

(b)  But  surety  paying. bond  does  not  acquire  judgment 

Crow  vs.  Walsh,  3  A.  640;  Trent  vs.  Calderwood.  2  A.  942;Ttn»y 
vs.  Allen,  3  A.  66;  Old  vs.  Chamblisa,  8  A.  206. 

2.  Parties  can  not  by  private  convention  g^ve  their  agreement 
the  force  and  characteristics  of  a  twelve  months'  bond. 

Mrotlier  vs.  Richardson,  30  A.  1269. 

3.  Fi.  fa.  issues  on  bond. 

Bank  vs.  Dejean,  12  R.  17;  Lafayette  vs.  Preston,  3  A.  382. 

4.  Debtor  in  bond  may  waive  appraisement. 

Stockett  vs.  Johnson,  22  A.  89;  Broadwell  vs.  Rodriguez,  18  A.  74. 

6.    What  defences  cut  off  by  bond:     Invalidity  of  seizure,  ad- 
vertisement and  sale. 

Braoy  vs.  McGuire,  34  A.  997;  Jones  vs.  Frellsen,  9  R.  185;  Wafer  v*. 
Wafer,  7  A.  642 ;  Coons  vs.  Graham,  12  R.  309. 

6.  Effect  of  sale :      It  passes  property  free  from  mortgages 
which  are  referred  to  the  proceeds. 

Fillastre  vs.  St.  Araand,  32  A.  354 ;  FoUain  vs.  Broiissard,  9  R.  72. 
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10.  Execution  on  Twelve  Months'  Bond  (Continued) — 
le  amount  of  the  bond,  with  interest  and  costs,  be  not 
1  to  him  on  demand,  it  is  the  duty  of  the  sheriff,  un- 
this  execution,  to  seize  immediately  the  property  of 
purchaser,  or  of  the  surety,  or  of  both,  to  the  amount 
le  debt  and  costs,  and  to  sell  it  for  ready  money. 


C.P.( 


a.  Recitals  of  Fi.  Fa.  on  Twelve  Month's  Bond — 
for  Cash  After  Advertisement — It  shall  be  the  duty 
it  clerk  who  issues  the  execution  according  to  the  pro- 
ns  of  article  seven  hundred  and  twenty,  to  indorse 
son  that  the  same  issued  on  a  twelve  months'  bond, 
that  the  property  to  be  seized  under  the  same  shall 
old  for  whatever  it  will  bring  in  cash,  and  it  shall  be 
luty  of  the  sheriff  to  execute  the  same  by  seizing  the 
erty  of  the  principal  or  security^  or  both,  and  to  sell 
same  for  whatever  it  will  bring  in  cash  after  making 
idvertisement  required  by  law.  /  .         -     /  / 

:.  P.682.  .  ^  . 

2.  Seizure  Under  Fi.   Fa.  Confers  Privilege — The 

itor,  by  the  mere  act  of  seizure,  is  invested  with  a 
lege  on  the  movable  and  immovable  property  thus 
id,  which  entitles  him  to  a  preference  over  other 
itors,  unless  the  debtor  has  become  bankrupt  previous 
e  seizure. 

:.  C.  3185;  C.  P.  395,  396,  301,  402,  403. 

.  No  privilege  where  no  valid  seizure. 
Goubeaa  vs.  R  R.  Co.,  6  R.  34h. 

.  Where  seizure  valid,  privilege  results,  even  if  debtor  be 
insolvent. 

Byrne  ft  Co.  ts.  Creditors,  di  A.  204;  3  K.  106;  7  Otto,  80. 

.  Rank  of  the  privilege;   it  prevails  over  unrecorded  con- 
signee's privilege. 

Loeb  &  Co.  TS.  Blum,  26  A. £32. 

J.  Seizures  Rank  in  Order  of  Levy — When  several 
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successive  seizures  are  qiade  of  the  same  property,  the 
creditors  making  them  are  entitled  to  a  preference  over 
other  ordinary  creditors,  according  to  the  order  of  their 
seizures. 

§  J  72^.  Prii^eg^fjj  Oii^quejUdfeisn  gad  PgOTisiaMl  Soil' 
^»eH«(fogjgfo^a<^  Recoguued  4)y  Jiidgmnwt,— iVw^- 
BJonal  oeigureo  and  goquogtratioB  give  no  privilege  to  those 
who  have  made  them,  until  they  have  obtained  a  judgment 
and  order  of  execution  on  the  property  sequestered  or 
provisionally  seized. 

C.  p.  264,  265.  27S,  284.  289,  403,  1127. 

725.  Privilege  in  Executory  Process  and  in  Actions  in 
Rem — But  the  provisional  seizure  in  executory  proceed- 
ings and  in  actions  in  rem  gives  the  same  privilege  as  the 
seizure  in  execution. 

C.  p.  292. 

SECTION  IV. 
Of  Imprisonmcnis  on  yudgment, 

726.  Sheriff  Calls  on  Defendant  to  Point  Out  Property 
— When  the  sheriff  to  whom  an  execution  is  directed  can 
find  no  property  to  seize,  he  may  call  upon  the  party 
against  whom  the  execution  is  awarded  to  point  out  to 
him  property  which  he  may  possess  in  the  parish. 

1.  Calling  on  debtor  to  point  out  is  not  necessary  when  he  if 
not  present  or  represented. 

Cooper  vs.  Rhodes,  30  A.  583. 

2.  Nor  is  it  sheriff's  duty  to  call  on  attorney. 

Opothlarboler  vs.  Gardner,  15  L.  512. 

8.  Nor  need  sheriff  caU   on  plaintiff  to  point  oat  when  his 
attorney  directs  return  of  nulla,  6onck 
PInard  vs.  George,  80  A.  884. 

737.  Return  Nulla  Bona — When — ^If ,  on  this  applica- 
tion, the  debtor  shows  him  no  property,  and  the  judgment 
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ditor  b  unable  to  point  out  any,  the  sheriff  shall  return 

execulion  into  court,  after  indorsing  on  it  a  report 

ned  by  him,  in  which  he   shall    declare    that   he  has 

ind  no  property  to  seize,  notwithstanding  the   demand 

de  of  the  parties. 

1.  [n§tructioaH  by  plaintiff's  attorney  to  make  a  return  nulla 
bona  relieves  §heriff  from  necessity  of  calling  on  plaintiff 

to  point  out^  '  ^ 

FlDiird  ra.  Genrge,  30  A.  384. 

3,  But  under  ordinary  circumstances,  demand  to  point  out 
must  be  made  on  all  the  parties. 

Qayo&o  VH.  EIlL'key,  4  L.  301;  Hill  ys.  Labarre,  12  A.  419;  L<.*voiB  vb. 
Tbibodauj?.  IH  A.  264;  Waldo  ts.  Bell,  13  A.  329;  Perkins  vs.  Hard,  16 
A.  U^;  Shepurd  ▼&.  Stewart,  20  A.  191. 

8.  Insolvency  of  defendant  does  not  excuse  sheriff  from  call- 
ing on  plaintiff  to  point  out. 

Taylor  v».  FlHnoock,  19  A.  466;  Gasquet  vh.  Robins,  2  A.  370;  Ma^ee  vs. 
Robblns.  2  A.  411;  13  A.  329. 

'38.  Alias  Writ — If,  after  this  report,  the  judgment 
ditor  discovers  any  property  belonging  to  his  debtor, 
may  obtain  a  new  execution,  to  be  carried  into  effect 
he  same  manner  as  the  one  first  issued. 

39.   Forced  Surrender  of  Property — Imprisonment — 

y  judgment  creditor  who  shall  have  issued  execution, 
ich  has  been  returned  **  no  property  found,"  after  due 
nand,  shall  have  the  right  to  compel  his  debtor  \o 
te  a  surrender  of  his  property,  by  proceeding  in  the 
QQer  prescribed  by  special  laws;  and  should  the  debtor 
or  refuse  to  make  a  surrender  within  the  time  fixed 
the  judge,  he  shall  order  the  debtor  to  prison,  there  to 
lain  until  he  shall  obey  the  order,  unless  he  pays  the 
)uni  of  the  judgment,  wiih  interest  and  costs. 

0pP.tlftp23S:   1012. 

^atefrom  hn  prison  ment. 

Mare  suiTjnder  will  not  work  discharge  from  imprisonment. 
Creait  Jts  must  first  accept. 

Curdon  VA.  Crt^ditors,  20  A  364;  State  ex  rel.  Cawley  vs.  Judge.  46  A. 
9iS;  Oftldwelt  vs.  Bloomfleld,  2  L.  .V>3. 
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3  6^  '  ^  ^  '  730.  Cfipias  Against  Public  Officer — Whenever  a  judg- 
ment is  rendered  against  a  sheriff,  or  other  public  officer, 
for  money  by  him  or  them  received,  in  his  or  their  official 
capacity,  and  converted  to  his  or  their  own  use,  or  not 
accounted  tor,  and  the  writ  oi  fieri  facias  is  returned  '*  no 
property  found,"  a  capias  ad  satisfaciendum  may  be  taken 
out  and  executed  against  such  defendant  or  defendants. 

731.  Arrest  of  Absconding  Debtor — If  a  debtor  against 
whom  a  warrant  of  imprisonment  has  been  rendered, 
shall  flee  into  another  parish,  to  avoid  being  imprisoned, 
he  may  be  arrested  by  the  sheriff  or  any  constable  bear- 
ing the  order,  in  the  parish  where  he  shall  be  found,  with- 
out further  certificate  or  formality. 

Arrest  of  absconding  debtor  under  above  article  and  of  in- 
solvent under  Sec.  1803  et  seg.  of  R.  S.  1870,  does  not  con- 
flict with  Act  of  1840  abolishing  the  writ  of  oa.  m. 

Mayewski  vs.  His  Creditors,  40  A.  95, 108;  Anderson  vs.  Brindley.  1  A. 
136;  Thornhlll  vs.  OhriHtmas,  10  R.  348. 

CHAPTER  VII. 

OF    EXECUTORY    PROCESS. 

'*732.  Executory  Process — Executory  process  can  onl. 
be  resorted  to  in  the  following  cases: 

1,  Confession  of  Judgment  by  Authentic  Act,  with 
Priyilege  or  Mortgage — When  the  creditor's  right  arises 
from  an  act  importing  a  confession  of  judgment,  and  which 
contains  a  privilege  or  mortgage  in  his  favor. 

2.  Execution  of  Judgment  Rendered  in  this  State,  tmt 
in  Other  Jurisdiction— When  the  creditor  demands  the 
execution  of  a  judgment  which  has  been  rendered  by  a 
tribunal  of  this  State  different  from  that  within  whose 
jurisdiction  the  execution  is  sought. 

l^fo^ieieQal -Soiauro  ■"The--pi'oooodi»g   b)>    piuvisioiial 
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^ovisional  Seizure — The  proceeding  by  provisional 
sure  (attachment)  or  in  rem,  resembles  in  some  sort 
executory  process,  but  should  not  be  confounded  with 
IS  they  are  subject  to  different  rules. 

0.  p.  a»,  63,  70.  96,  168,  288,  <il7,  746,  752. 

Death  of  mortgagor: 

Death  of  mortgage  debtor  does  not  bar  executory  process. 
Lamorere  vs.  Suooe^slon  of  Cox,  82  A.  246;  Gaily  ys.  Dowling,  80  A. 
828;  Gullbeaa  vs.  Wilts  «t  uls..  26  A. 600;  Durand  ts.  Delahoussaye, 28 
A.  622;  BogDille  vs.  Faille.  1  A.  204;  Dupuy  vs.  Bemiss,  2.  A.  518,  20», 
145;  McCalop  vs.  Fluker,  12  A.  662;  Succession  of  Wilson,  12  A.  601; 
Berens  vs.  BxecutON  of  Boutte,  31  A.  112;  Bank  vs.  Heirs  of  Jorda, 
45  A.  189;  KlUelea  vs.  Barrett.  37  A.  867;  Nicholls  vs.  Grioe,  6  A.  447; 
LaviUebeuve  vs.  Frederic,  20  A.  876;  but  see,  contra,  Graham,  vs. 
Markey,  22  A  266;  Bank  vs.  Marlguy,  11  R.  211;  State  vs.  Judge,  20 
A.  311. 

2.  Judgment  recognizing  a  mortgage  can  not  be  executed  by 
ft.  fa.  against  a  succession. 

sii -cession  of  Putrick.25  A.  IW;  1  A.  173. 

1.  Nor  was  a  decree  of  confiscation  a  bar  against  mortgagee 
executing  mortgage  against  mortgagor  alone. 

Avegno  vs.  Schmidt,  115  U.  S.  21W:  riijise  vs.  G;is  Mgiit  Co.,  ih  A.  307. 

ksHon  by  mortgagor,  accepted  by  creditor,  is  a  bar  to  executory 

^ess. 

(yndic  alone  can  sell  property. 

Wheeler  vs.  Stewart,  18  A.  673;  18  A.  292;  Phillip.M  A  Co.  V8.  Creditors, 
44  A.  67.>;  Kdgerton  vs.  Creditors,  2  K.  20l ;  Clarke  vs.  Kosonda.  .1  R. 
27;  9R.21tf. 

Bat  aliter  now  under  Act  15  of  1894  process  may  issue  when 
special  mortgage  contains  pact  rff  n on.     Syndic  party. 

^o  change  allowed  from  via  ordinaria  to  ria  executiva, 

ftrens  vs.  Executors  of  Boutte.  31  A.   112;  Succession  of  Patrick.  25  A.  154; 
Jenkins  vs.  Griggsby,  12  .\.  642;  DcGray  vs.  Ilenucn,  2  A.  489. 

.  But  change  to  via  ordinaria  is  perniissible^  plaintiff  paying 

costs  of  via  executiva. 

Dumonchel  vs.  Lemerlok,  21  A.  31;  Brooks  vs.  Walker,  3  A.  l.'iO. 

,  These  two  modes  of  proceeding  can  not  be  employed  sim- 
ultaneously.    Plea  of  li8  pendens  applies. 
Taylor  vs.  Hill,  21  A.  63^;  8  N.  S.  %. 
But  mere  opposition  of  mortgage  creditor  to  account  of 
executor  ignoring  his  claim  is  not  such  process  via  ordinaria 
waiving  right  to  via  executiva. 

Berens  vs.  Executors  of  Boutte,  A\  A.  112;  (^arroli  vs.  Chaffe,  35  A.  86. 

Nor  is  a  mere  ancillary  proceeding  by  sequestration  to  hold 
immovables  by  destination  removed  by  mortgagor. 
Learned  Vi».  Walton,  42  A.  455. 
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1(D)  Change  from  via  etecutiva  to  via  ordinaria  can  not  he  made  by 

;  .:00urt  without  consent  of  creditor, 

I.  Caliioun  vs.  Bank,  39  A.  773;  Chambliss  vs.  Atohisou.  3  A.  488;  Tildon 

YS.  Dees.  I  R.  407. 

(E)  Authentic  evidence  essential  to  support  order  of  seizure  and  sale 
— «.  flf.  : 

1.  Of  endorsement  of  mortgage  note. 

Miller,  Lyon  A  Co.  ys.  Cappel  A  Carry,  36  A.  364 ;  Chafle  vs.  Carroll.  89 
A.  115;  Chaffe  vs.  Carroll,  84  A.  133;  Wood  A  Roane  vs.  Wood.  S3  A. 
801;.Bam8  vs.  Naughton,  34  A-  476;  Ricks  vs.  Bernstein,  19  A.  141; 
Tnfto  vs.  Beard,  9  A.  310 ;  Oommeroial  Bank  vs.  Poland,  6  A.  177 ; 
French  vs.  Mechanics'  Bank»  4  A.  153;  Mattou  vs.  McCrystal,  U  A.  14; 
(Marlonnean  vs.  Dardenne.  38  A.  157.  overruled) ;  Van  Baatte  vt. 
Congregation,  89  A.  617. 

Bat  where  act  declares  that  notes  are  endorsed  in  blank 
by  maker  or  payee,  that  is  sufficient. 

Chaffe  A  Sons  vs.  Dnbose,  86  A.  357 ;  Garrish  vs.  Hyman.  S  A.  29,- 
Dejean  vs.  Hebert,  81  A.  739;  Scott,  Williams  A  Co.  vs.  Tnmer, 
15  A.  M6 ;  Mathe  vs.  MoCrystal,  11  A.  4 ;  Race  A  Foster  vs.  Braen. 
11  A.  34 ;  Bank  vs.  Poland,  6  A.  477. 

2.  Of  amount  of  indebtedness  of  tutor  on  special  moctgage- 
Mortgage  itself  is  not  confession  of  judgment  for  specific 
sum. 

Ritter,  Dative  Tutrix,  vs.  Succession  of  Faesel,  34  A.  416;  Linn  vs.  Des 
etals.,Hl  A.  317. 

8.  Of  majority  of  plaintiff  when  such  majority  was  term  of 
exigibility  of  debt.  * 

Hoffman  vs.  Steib.  33  A.  367. 

4.  Of  authority  of  agent  to  execute  mortgage. 

Crescent  City  Bank  vs.  Blanque,  33  A.  364;  Domsoii  vs.  Sanders,  13  K. 
338;  Gandoz  vs.  Blanque,  33  A.  530;  Tildon  vs.  Dees.  1  B.  407. 

6.  Of  authorization  by  judge  to  wife  to  borrow  money  or  of 
the  fact  that  money  enured  to  her  st^parate  benefit. 

Calhoun  vs.  Bank,  30  A.  773. 

6.  Of  attorney's  fees  or  premiums  of  insurance. 

L*Hote  vs.  Dubuch.  36  A.  7l7;  State  vs.  Citizen*:*  Bank.  S3  A.  706. 

Failure  to  mention  these  in  writ  is  equivalent  to  waiTsr. 

Sooha  vs.  Rcnaldo,  36  A.  500. 

7.  Of  identity  of  note. 

Ricks  va.  Burnstein,  19  A.  141 ;  Taylor  vs.  Boedioker,  31  A.  170;  Ohaa- 
bliss  vs.  Atchison,  3  A.  489. 

8.  Of  exact  balance  due  on  revolving  mortgage  notes. 

Ward  vs.  Douglass,  33  A.  464. 
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K  Of  premium  of  insiJirance  and  costs  of  protefit. 
V9.  Gric-e.  ft  A.  4^:  LEnton  vs.  Pardon,  y  R.  JSi. 

0,  Of  presentment  for  payment  at  p[:ic©  stipulated  m  mort- 
K^ge  note  for  payment. 

»:  J2  \,  tVil,e"l. 

ViifTe  uuihetiiio  evidence  is  impassible  froin  nature  qf  eoae^  it  if 
e^tatntiai — e.  g.: 

.  Of  appointment  of  syndic,  ijurator  or  others  suing  en  autr^ 
droit. 

Dfiaaoa  vm.  i4ftn4ena,  12  a.  239;  CbftlTo  Tt,  Carroll.  S3  A.  m. 

But  evidence  of  appointment  muat  be  exhibited, 

UeBnie'ys  Ts,  Frerot,  18  A,^0;  LaiiUry  vs.  Lautlry^  H  A.  tft7^a«« 
COTjfro  Bayly  vs.  Mt^KiiUht,  19  A.  Si22\  2  A.  'i7fl;  11  A.  U^  4'  U  A 

.  Of  costs  of  executory  process,  i.  e. ,  eoet  of  protest^  copy 
of  mortgage  act,  etc. 

rjtienile  T»,   Flood,  24   xl.  425;  Uuiritti  vai.   (J row,  34   A.   SOS;    Duraa  tb, 
retVArl,  B  A.  9L 

.  Of  existence  of  debt  dae  to  pledgree  suing  to  collect  mort- 
gage note  pledged  to  him- 

lii>dura.aoe  CotnpiiJiy  vs,  LoKaito,  Bd  A^aii;  Chuffp  a  Simg  vs,  WU^t^ 
HeM,  m  A.  €31 ;  ^'(JS  Ah  25i». 

.  Of  agreements  made  aubsequant  to  the  mortgage  act^ 
Pargoud  va.  Rlcliiirdsoti,  m  A.  €73. 

Of  identity  of  plain tifT  acting  sui  juris. 
Sana  t*.  Sltntji*',  2S  A .  J47, 

Of  itbeenee  of  debtor. 

Wroat  TO.  McLvod,  1^  A.  9o,  ^ 

Of  payment  with  legal  subrogation  by  one  solidary  debtor. 

DuFiui  V!4.  Ft-mirK  39  A-  Bi. 

c<jct*tDr^  proce««  maj^  iM9ne  on  preacrihed  note^ 
Judge  can  not  supply  plea* 

MulboUiuicJ  vs.  aoou,  S3  A.  I04ii;  Willlatnson  va.  Klehartlaon,  80  A. 
il€3;  Watts  T9.  Bradley,  20  A.  52J;  IVrmiut  v»<  Lacostf,  13  A.  S^Ti 
OUl  T».  OuitiauU.^a  A.  ^19;  Bt^roiia  vs.  Kxeeueorg^  ii  A.  n2;  Orerrul- 
!tig  Perroui  vft.  Lucoste,  i8  A.  fi36;  Ortnlt  vft.  Uusaon.  7  A  550;  Fowl er 
TS.  B*-*itty,  10  A.  ara ,  MoMaater.*  vs.  Matter,  4  A.  ilE*. 

And  plea  of  prescription  can  not  be  filed  on  appeal* 

Dufoaflivt  ¥«.  L'lljJtir.  31  A.  tJte;  GUI  A  Uuiaiiult  va.  Hosiaor,  m  A.  219; 
FVrfoiLi  ^9.  Lii«oste,  t$  A.  36e;  but  aoa Taylor  v»^  aEi|,^L  A'  387;wtier« 
«D,cb  pLea  wan  aueitiiincd,  i 
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(H)  Executory  proeewby  OiHzen^^  Bamk: 

It  issues  to  collect  contribataons  dae  by  stockholder. 

Latlolals  YS.  Cf tisens*  Bank,  8S  A.  1445;  Citiz«iir  Bank.Ta.  Deynooai, 
25  ▲.  628;  Mitchell  yb.  Logan,  S4  A.  SSH. 

(I)  Innocent  holder  of  mortg<ige  note: 

Eqaities  between  oriji^inal  pities  do  not  prejudice  rights  of 
innocent  holder. 

Bi:igery  vs.  Fergnson,  2tO  A.  84;  Brewer  vs.  Gay,  34  A.  36;  fluiil«r  ▼». 
Buokner,  39  A.  604. 

(J)  Appeal  in  executory  process : 

1.  What  issues  are  to  be  determined  on  appeal  from  order  of 
seizure : 

(a)  Sole  question  is  sufficier  ?y  of  evidence  to  authorise 
fiat. 

Durac  ts.  Ferrari,  25  A.  40;  Parkorson  vs.  Grundy,  3i  A.  W; 
Sbreveport  ts.  Floiirnoy  26  A.  709;  Fazende  vs.  Flood,  )4  A. 
425;  Dapre  ts.  Anderson,  45  A.  11S4;  Bank  ts.  Dizoy,ll  AS; 
Dodd  TS.  Grain,  6  B.  60;  Lupine  ▼&.  Lapine,  s:  A.  6?;  Matlie  ti. 
MoCrystal,  11  A.  4;  Montijo  ▼&.  Gordy.  88  A.  1116. 

(b)  Proceedings  subsequent  to  fiat  not  involved  or  con- 
sidered. 

Uoman  ▼•.  Denny,  17  A.  127;  Bank  va.  DlTon,  21  A.  82,83;  UotTt. 
Clancy,  25  A.  557;  Levee  Ck>mmls8ioners  ts.  Marks,  16  A.  Ill 

2.  Delay  for  appeal  runs  from  notice. 

Billet  TS.  Henry.  2  A.  145;  Loml>as  vs.  Robichansr,  14  A.  106. 

3.  Rights  of  mortgage  creditor  against  surety  on  appeal 
bond. 

See  Landry  vs.  Victor,  80  A.  1041. 

(K)  Executory  process  against  third  possessor  of  propertu;: 

Process  allowed  where  paxit  de  non  exists. 

Stevens  vs.  Pinneo,  26  A.  618;  I^e  vs.  Packard,  25  A.  897,  see  "  Hypo^li^' 
cary  Action,"  ante, 

(L)  Writ  of  seizure  does  not  expire  in  seventy  days,  as  in  case  qf  ^• 
/a.     /(  has  no  return  day. 

Taylor  vs.  Grabaw.  18  A.  656;  State  vs.  Jodge,20  A.  628 ;  Monition  of  BtU, 
21  A.  693;  Surgi  vs.  Colmer,  22  A.  28;  Staokbouse  vs.  Zanta,  41  A,  415;  Unl- 
boUand  vs.  Scott,  33  A.  1045. 

(M)  Who  executes  writ  : 

Ordinarily  the  sheriff;  but  in  special  cases  other  officers  desig* 
nated  by  law  may  execute — e.  g.,  tax  collector  of  levee  toe« 
under  Act  of  1859. 

]>evee  0on]nii!«8ioni*r!<  vs.  Marks,  16  A.  112;  Wliiie  vs.  Wlan,  18  A.Att 
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No  alioB  writ  necessary  where  original  is  wnduly  and  prema^ 

rAy  relumed. 
Stttickhoaaeya.  ZmitK,  41  A.  416. 

Expfutory  proiiew  may  ih^ue  where  a:ily  one  instalment  of  debt 
due. 

Penonim  ra,  Abrabam,  44  A.  18H;  G.  P.  686. 

And  If  other  instalments  mature  pending  injunction,  whole 
salo  may  be  made  for  casli. 

UwtKlitiT^  Ri   ^^rd,5  A.  365;  lioOlelland  vs.  Bidoitian,  5  A.  663;  Mo- 
4'alop  ya.  Fluker,  12  A.  661. 

Order  of  seit^re  may  be  signed  before  filing  of  petition : 

Lej&rtied  va.  Walton,  41  A.  234;  Bloom  ts.  Martin,  20  A.  266;  Nash  th.   John. 

Coiirt^   may  issue   order  in   chambers,  without   special   le^^al 

authority, 

Voli^vtvH  KiHtH.40  ^.  602;  Runs  vs.  Faust,  16  A.  477. 

SequeiitTation  anoHlary  to  executory  process: 
Writ  properly  ieanes  to  hold  immovables  by  destination  re- 
moved by  mortgagor. 

Ijikirntid  Ta.  Walton,  42  A.  465;  Duncan  vs.  Wise,  3S  A.  76;  MortKH^:!* 
r^ompany  vs.  Kalston,  88  A.  598. 

Hotdur  of  subseqitently  maturiT^  note  need  not  prove  that  prior 

les  have  been  paid. 

Armon  vn.  Ihtwnnn.  1  A.  242;  Ledoax  vs.  Jamieson,  18  A.  132. 

Terms  of  m(*rtgage  measure  creditor's  right.      He  can  not  go  be- 
md  it. 

Kii4t4>rLrri>f  vh,  Th^^icipson,  19  A.  84;  Pole  VS.  Meaux,  17  A.  6s. 

Rights  of  mortgagee  when  property  is  in  hands  of  executor  or 
iministrator . 
L   He  may  rule  auccession  representative  to  sell. 

i;.  I*.  li^,L4!Pl,  '/.la ;  Vincf^nt  vs.  D'Aubigne,  19  A.  529;  Mu8<»n  vs.  Williams, 

il  A   W, 

2.  Succession   representative  may  initiate  sale,  under  C.  P. 
990. 

Sni^c^jo^iOIi  Oi  TIood»33  A.  470. 

Rights  of  mortgage  creditor  wft,en  property  in  hands  of  third 
erson  ." 

1,  He  may  proceed  by  hypothecary  action. 
Mont  I  Jo  YA.  Gordy,  88  A«  1113. 

%  He  may  seize  directly,  if  his  act  contain  the  pcurt  de  non. 

Av^aa  vs.  ^hmidt  ft  Ziegl«r,  85  A.  686;  Taylor  vs.  Pipes.  24  A.  668. 
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(V)  Order  cf  seizure  and  sale  ia  not  a  Judgment: 

It  bears  no  resemblance  to  a  jadgment  save  in  its  quality  of 
appealabilty. 

Mitchell  Ts.  Jjog&n,  34  A.  1008;  State  ex  rel.  Wise  TS.  Taylor,  32  A.  977; 
Uousseau  ts.  Bourgeois,  28  A.  186;  Riley  Yt.  Ohristle,  13  A.  356;  Har- 
vard ▼•.  Voorhies,  16  L.  264. 

(W)  Differences  between  judgment  and  order  of  seizure  and  tola. 
Executory  process  lacks  follotoing  elements  of  judgment: 

1.  It  is  not  preceded  by  citation  and  service  of  petition,  bat 
mere  notice. 

Hart  A  Hebert  ys.  Pike,  29  A.  963 ;  Heroman  ys.  La.  Inat.  of  Deaf  and 
Dumb»  86  A.  810;  Williamson  vs.  Bichardson,  80  A.  1109;  Dapay  T8. 
Bemifts,  2  A.  609;  Broughton  vs.  King,  2  A.  669;  Folgervt.  Boot,  40 
A.  602 ;  Banking  Go.  vs.  Walden,  16  L.  484. 

2.  It  creates  no  issne. 

Humphreys  vs.  Brown,  19  A.  169. 

5.  It  requires  no  answer  on  default.     It  is  not  a  suit. 

Rousseau  vs.  Bourgeois,  28  A.  187;  8  A.  268;  2  A.  146;  9.  B  8;  Folgerrs. 
Koo8,  40  A.  604. 

4.  It  adjudicates  to  plaintiff  no  right  not  secured  by  notarial 
act. 

6.  It  can  not  on  its  inscription  in  mortgage  office  operate  a 
judicial  mortgage. 

6.  It  does  not  operate  in  personam  but  only  in  rem. 

7.  It  can  not  support  plea  of  res  judicata. 

Humphreys  vs.  Brown,  19  A.  169. 

8.  No  reasons  need  be  given  in  support. 

Garrish  vs.  Hyman,  29  A.  28. 

9.  No  previous  amicable  demand  required. 

Benshaw  vs.  Biohards.  30  A.  396;  Roman  vs.  Oenney,  17  A.  12$;  FMSf 
vs.  Bank,  6  A.  188;  Ripka  yh.  Pope,  6  A.  61 ;  McCalop  vs.  Flaker,  t%  A* 
661. 

(X)  Part  holders  of  same  mortgage : 

Where  mortgagee  transfers  to  different  persons  portions  of 
mortgage  debt,  they  all  share  equally,  in  proportion. 

Adums  V8  Lear,  8  A.  145;  1  R.  224;  16  L.  228. 

733.  Confession  of  Judgment — When — An  act  is  said  to 
import  a  confession  of  judgment  in  matters  of  privilege 
and  mortgage,  when  it  is  passed  before  a  notary  publiCi 
or  other  officei'  fulfilling  the  same  functions,  in  the  pres- 
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of  two  witnesses,  and  the  debtor  has  declared  or  ac- 
rledged  the  debt  for  which  he  gives  the  privilege  or 
rage. 

When  act  imports  confession  of  judgment. 

D  -Jean  %  8.  Hebert,  31  A.  729. 

Where  act  does  not  import  confession  of  judgment,  execu  - 
tory  process  does  not  issue. 
Courtney  vs.  Andrews,  10  B.  190. 

What  is  an  **  authentic  act." 

Faulk  vs.  Pinnell,  6  R.  2.1;  Gorton  vs.  Gorton,  7  L.  478. 

^.  Rights  of  Mortgage  Creditor — When  the  creditor 
possession  ol  such  an  act,  he  may  proceed  against 
ebtor  or  his  heirs,  by  causing  the  property  subject  to 
rivilege  or  mortgage  to  b^  seized  and  sold,  on  a  sim- 
etition^  andwithout^a  previous  citation  oi  the  debtor, 
t  manner  laid  down  in  the  third  paragraph,  second 
)n,  third  chapter  of  the  first  part  of  this  Code. 

P  ^3,  fil  to  iJS.  74,  IftTi.  -^06,  7a5. 

Extent  of  liability  of  heirs.  They  are  not  responsible  be- 
yond assetii  of  their  author,  where  they  accept  under  benefit 
of  inventory. 

Citlr.eii»'  HfitttE  vs.  Hyams,  43  A.  784. 

Citizens*  Bank  not  required  to  proceed  under  hypothecary 
action  to  recover  stock  subscription  secured  by  mortgage. 

CiliAcnB*  Hank  v^.  Hyams,  42  A.  734. 

Necesiiary  parties  where  mortgage  bears  on  community 
property.  Heirs  of  wife  not  necessary  parties  in  ex- 
ecutory process  vs.  husband  to  enforce  mortgage  on  com- 
munity property. 

Landreniiz  v».  Lfmque,48  A.  384;Hawley  t8.  Bank,  26  A.  230;  Randolph 
T*,  C  Imp  man,  '11  A.  486;  Rioker  vs.  Pearson,  26  A.  ;i91 ;  Kunk  vs.  War- 
ren &  Uo„  25  A.  814;  Riley  vs.  Condran,  26  A.  294;  Phelan  va.  Ax,  25 
A*  -^79;  Killplea  vs.  Barrett,  37  A.  865;  Brown  vs.  Jacobs,  24  A.  JlSO; 
g«dLer  vti.  Kimbrough,  24  A.  534. 

Nor  are  co- mortgagees,  holding  separate  notes,  necesseiry 
parties. 

'*  '         SonlatT^.  Miles,  82  A.  164.  ''I 
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-^/-/^<P' ^  ygg.  Three  Days'  Notice— In  obtaining  this  order  of 
seizure,  it  shall  suffice  to  give  three  days'  notice  to  the 
debtor,  counting  from  that  on  which  the  notice  is  given, 
if  he  resides  on  the  spot,  adding  a  day  for  every  twenty 
miles  between  the  pUvce  cjf  his  residence  and  the  residence 
of  the  judgej^to  whom  the  petition  has  been  presented. 

0.  p.  168,  784. 

Notice.     To  whom  given: 
It  may  be  given : 

1.  To  debtors'  assignee  in  bankruptcy. 

Dobel  YB.  Delavallade.  30  A.  604. 

2.  To  tutrix. 

Banker  vs.  Diirand,  26  A.  618. 

But  only  when  she  has  qualified. 
Heroman  vs.  Institute,  84  A.  810. 

8.  To  executor  of  deceased  and  to  surviving  husband. 

Poutz  Y».  Bistes,  16  A.  636;  Andrews  vs.  Bank,  6  A.  78H. 

4.  To  legal  heirs. 

Klllclea  vs.  Barrett,  87  A.  865;  Niohollsvs.  Grioe,6A.  446:  GiUagpieTii. 
Bank,  30  A.  1816;  McOalop  vs.  Fluker,  12  A.  661;  Duptiy  vs.  Beinl*/^ 
A.  609. 

5.  To  tutor  od  hoc  or  curator  ad  hoc  in  absence  of  regolftr 
tutor. 

Keenan  vs.  Abern,  34  A.  886;  Monition  of  Hail,  21  A.  682;  Taylor  n 
(jratiam,  \H  A.  666. 

6.  Notice  absolutely  essential  and  must  precede  seixore. 

Birch  vs.  Bates,  22  A.  199;  Blllgery  vs.  Ferguson,  SO  A.  84;  BroogMw 
vs.  King,  2  A.  569;  McDonogh  vs.  Fort,  1  R.  296;  Andrews  vs.  Baak,5 

A.  7a7;  Sur>?i  vs.  Colmer,  22  A  22;  6  A.  737. 

7.  Want  of  notice  cured  by  prescription  of  five  years. 

Allan  vs.  Couret,  24  A.  24;  Oha^e  vs.  CJas  LightO>.,  45  A.  800. 

8.  Notice  must  be  signed  and  issued  by  clerk,  not  sheriff. 

Hart  ft  Hebert  vs.  Pike,  Brother  ft  Co..  29  A.  262;  Billgery  ^  '«*"' 
son,  30  A.  86;  Nash  vs.  Johnson,  9  R.  13;  7  N.  8.  614;  Ganaoghor  ▼»- 
Congregation,  86  A.  829;  Chase  vs.  Gas  Light  Co.,  46  A.  801. 

9.  Service  of  notice  by  minor  deputy  sheriff  valid. 

Williamson  vs.  Richardson,  81  A.  686. 

10.  Issuance  by  sheriff  instead  of  clerk  not  cause  of  noUity. 
Buocession  of  Sadler  vs.  Henderson,  36  A.  S26;  Chase  vs.  Gu  Ug^ 

Company,  46  A.  306;  Billgery  vs.  WergUBom,  ao  A.  8S;  Hart  •■«>«'* 
Ys.  Pike  et  al.,  29  A.  262. 
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1.  Such  objectioii  must  be  made  before  sale. 

Jonet  TM.  Mortimer,  29  A.  '20ft:  Chase  vs.  Oas  f.iffht  Company,  45  A.  306. 

2.  Notice  may  be  waived. 

LeBlanoYB.  Dubrooa,  6  A.  862;  McDonoKb  ▼«•  Garlaad,  7  A.  143;  Mullen 
T8.  Harding,  12  A.  271 ;  Broadwell  vs.  Rodriguez,  18  A.  73 ;  Hewett  vs. 
Stephens,  6  A.  640;  Lewis  vs.  Gordy,  6  A.  670. 

B.  Effect  of  notice: 

(Q,)  Notice  and  seizure  interrupt  prescription. 

Hebert  vs.  Chastant,  22  A.  162 ;  Walker  vs.  Lee,  20  A.  192 ;  Cloutier 
vs.  l^mee,  33  A.  309;  Dixon  vs.  Irwin.  23  A.  427;  Koubieii  vs. 
Champlin,  23  A.  216;  Mann  &  Co.  vs.  Norton.  21  A.  166;  Stan- 
brough  vs.  McCall,  4  A.  .^22;  Dumonchel  vh.  Limerick,  21  A.  82; 
Fortler  vs.  Zimple.  6  A.  ."W. 

(h)  Interruption  of  prescription  applies  to  personal  ac- 
tion subsequently  instituted. 

Rhea  vs.  Taylor,  8  A.  53;  Walker  vs.  \^<\  20  A.  192;  Fortii^r  vs. 
Zimple.  6  A.  54. 

Cc;  There  is,  however,  no  interruption  of  prescription: 
{ixl)  Where  notice  is  given  after  prescription  has  run. 

Maun  ft  Co.  vs.  Norton.  21  A.  1.^5;  20  A.  192. 

(hi)  Where  there  was  no  notice  to  curator  ad  hoc  but 
mere  acceptance  by  him  of  appointment. 

Roubienvs.  Champlin,  23  A.  216;  Jacobs  vs.  Calderwood^ 
4  A.  609. 


5.  What  Judge  Issues  Writ — The  judge  within  whose 
liction  is  situated  the  property  subject  to  the  privi- 
or  mortgage,  has  the  power  to  issue  this  order  of 
rti  and  sale,  although  the  debtor  resides  out  ot  his 
iiction;  and,  in  this  case,  the  clerk  of  the  court  issu- 
[le  order  shall  tlirect  to  the  sheriff  of  the  parish  where 
ebtor  resides  a  written  notice  to  be  given  to  him,  and 
ill  be  the  duty  of  the  said  sheriff  to  serve  the  notice, 
return  the  original  with  his  report  in  the  same  man- 
B  in  ordinary^citations^     ^  •  .  //^^^  /^^  ^/^ 


P*  l«3. 


What  judge  is«Hee  writ.      Judge  within  whose  jurisdiction 
|)roperty  is  situated. 

Seott*  Williams  A  Co.  vs.  Turner,  16  A.  84«;  Municipality  vs.  Garlaad,. 
U  R  3S7;  see  Act  1876,  p.  106. 
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But  judge  of  debtor's  domicile  may  issue  writ. 

Roman  vs.  Denney,  17  A.  126 ;  Oeneres  ys.  SlmoQ,  31  A.  6S3;  i  N.  3. 
874 ;  4  L.  240;  3  A.  637 ;  15  A.  846. 

2.  Delay  must  be  given  that  debtor  may  appeal  if  he  desire. 
Surgi  vs.  Colmer.  22  A.  22;  McDonogh  vs    Fort,  1  B.  296;  Andrews  ti. 
Bank.  5  A.  787;  Rhea  va.  Taylor.  8  A.  23. 

8.  Where  judge  is  without  jurisdiction,  order  absolutely  noil 
and  void. 

Morton  vs.  Reynolds,  4  R.  26 ;  MoCloskey  vs.  Webb.  4  R.  201 ;  Robert  n. 
Brown,  14  A.  696;  Burns  vs.  Van  Loan,  29  A.  663. 

^  737-  When  Debtor  Absent — Attorney.  Appointed— If  the 
debtor  who  has  granted  the  privilege  or  mortgage  is  ab- 
sent, and  not  represented  in  the  State,  the  judge.  aUhe^;<t 
request  of  the  plaintiff,  shall  appoint  him  an  attorney  to 
whom  notice  of  the  demand  shall  be  given  in  the  manner 
above  directed,  and  contrarily  with  whom  the  seizure 
and  sale  shall  be  prosecuted. 

0.  p.  116,  748,  749. 

1.  Authentic  evidence  of  absence  of  debtor  not  required. 

Frost  vs.  BfoLeod,  19  A.  80. 

2.  Notice  of  demand  means  legal  notice,  served  upon  aathor- 
ized  person. 

state  vs.  Judge,  16  A.  891. 

8.  Person  appointed  must  be  attorney  and  it  matters  not  if 
he  be  styled  curator  ad  hoc. 
Dlzey  vs.  Erwln,  28  A.  427. 

And  Supreme  Court  judicially  notices  who  are  attorneyt. 

Monition  of  Hall,  21  A.  698. 

4.  Oiirator  ad  hoc  may  appeal. 

Langley  and  Kinkead  vs.  Burrows,  16  A  8»2;  Bach  vs.  Ballard  U  A. tt?; 
12  R.  457. 

738.  Injunction — The  debtor,  against  whom  this  order 
of  seizure  shall  have  been  rendered,  may  obtain  an  in- 
junction to  suspend  the  sale,  if  before  the  time  of  sale  he 
files  in  the  court  issuing  the  order  his  oppositipn.iBJKDt 
ing,  alleging  some  ol  the  reasons  contained  in  the  follow- 
ing article  and  of  which  he  shall  swear  to  the  truth. 
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.  Sospension  of  seizure  and  sale.    Seizure  and  sale  suspended 
only — 

(a)  By  appeal  from  fiat  of  judge. 

(b)  By  injunction,  with  or  without  bond. 
Minot  vs  Bank,  4  R.  490;  Clements  vs.  Oakey,  2  B.  91. 

.  Unsworn  opposition  to  executory  process,    not  coupled 
with  injunction,  is  ineffective. 

Zuntz  TS.  Cornen,  10  A.  433;  Calhoun  T8.  Bank,  80  A.  781. 

.  Effect  of  injunction : 

(a)  It  does  not  release  seizure. 

state  ex  rel.  Gay  78.  Judge,  27  A.  218;  Lamorere  ts.  Cox,  82  A.  246. 

(h)  Nor  quash  order  for  such  Beizure. 
Stackhouse  vs.  Zuntz,  41  A.  41S. 

.  What  court  iaauea  injunction : 

(a)  Ordinarily  only  cpurt  issuing  the  order  of  seizure. 

Dufossat  TS.  Berens,  18  A.  839. 
(h)    But    in    executions  of    ordinary    judgments,   other 
courts  in  other  parishes  may  enjoin  execution  when 
levied  within  their  jurisdictions. 

Lawes  ▼&.  Chlnn,  4  N.  S.  890;  Donnell  t8.  Parrot,  18  A.  268;  Oole- 
man  vs.  Brown,  16  A.  110;  Hobgood  ts.  Brown,  2  A.  823;  Copeley 
TS.  Edwards,  6  A.  644;  Police  Jury  T8.  Mitchell,  4  A.  84. 

.  Oath.  Sufficient  when  plaintiff  swears  that  *'  facts  and  alle- 
gations set  forth  are  true." 

Lewfs  TS.  Winston,  Morrison  A  Co.,  26  A.  707;  Zuntz  ts.  Comeo,  10  A. 
4S8;  Beatty  ts.  Dnflef,  10  A.  266. 

.  Who  may  not  enjoin : 

Lessee,  because  adjudicatee  may  not  disturb  him. 
Carroll  ts.  <!haffe,  36  A.  86. 

J.  Injunction — The  debtor  can  only  arrest  the  sale  of 
iiing  thus  seized,  by  alleging  some  of  the  following 
)ns,  to-wit: 
Payment — That  he  has  paid  the  debt  for  which  he  is 

J 

Remission — That  he  has  been  remitted  by  the 
itor; 

Transaction,  Novation,  etc. — That  it  has  been  ex- 
lished  by  transaction,  novation,  or  some  other  legal 
ner; 
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4.  Extension  of  Time — That  time  has  been  granted  to 
him  for  paying  the  debt,  although  this  circumstance  be  not 
mentioned  in  the  contract; 

5.  Forgery  of  Act — That  the  act  containing  the  privi- 
lege or  mortgage  is  forged ; 

6.  Fraud,  Violence,  Fear  or  Unlawful  Means— That  it 
was  obtained  by  fraud,  violence,  fear,  or  some  other  un- 
lawful means; 

7.  Compensation — That  he  has  a  liquidated  account  to 
plead  in  compensation  to  the  debt  claimed; 

8.  Prescription — And  finally,  that  the  action  for  the  re- 
covery of  the  debt  is  barred  by  prescription. 

0.  p.  298,  846,  748. 

1.  Injunction  issues  as  of  right  when  prima  facie  case  pre* 
sented. 

Newuiau  vs.  Frevln,  42  A.  721 ;  ('oru<*n  vs.  Zunte.  14  A.  861. 

And  is  sole  mode  of  arresting  sale  except  sospensiT* 
appeal.     Rule  to  show  cause  does  not  arrest  sale. 

Cleuient  vs.  Oakey.  2  K.  91 ;  Miiiot  vs.  Hunk.  4  R.  490. 

2.  Cfroundsfor  injunction  without  bond: 

Par.  8.  That  debt  has  been  extingoished  by  traoBactioD, 
novation,  or  some  other  legal  manner.  But  charge  thai 
obligation  sued  on  was  null  and  without  consideratloD  ab 
initio  can  not  be  sustained  under  this  paragraph. 

Hodgson  T8.  Roth.  88  A.  944;  Vail  tb.  Moll,  87  A.  2<B. 

Par.  4.  That  time  was  granted  to  pay  the  debt. 

Fenoullh  vs.  Abraham,  42  A.  827. 

(a)  But  where  time  is  alleged  to  have  been  granted  be- 
fore date  of  act  or  note,  no  evidence  is  admlBdble  ex- 
cept on  allegation  of  error  or  fraud. 

Tenney  vs.  Abraham,  48  A.  240;  Ralston  tb.  Mortgage  Oobjnu/, 
38  A.  693 ;  Vail  vs.  Moll,  87  A.  203 ;  Marsh  YS  Foster,  11  A.  10- 

(h)  Evidence  of  extension  of  time  must  be  dear  and  posi* 
tive. 

People's  Bank  vs.  Ballowe,  84  A.  666. 

Par.  6.  That  signature  to  mortgage  act  is  forged.  BvdeD 
of  proof  is  on  plaintiff  to  prove  genuineness. 

.lames  vs.  Rand,  48  A.  182. 

574 


Of  Exbcutoby  Paocbss. 


740-741 


Par.  8.  That  actioo  is  barred  by  prescription,  0.  P.  732  (F.) 

rieri^mn  VH,  ItoiUte.  n  A.  116;  Williamson  Y8.  Richardson,  HO  A.  116A. 

When  order  enjoined  without  bond  on  any  of  above 
grounds,  no  evidence  of  any  other  grounds  can  be  given, 
even  if  alleged. 

Wil1Umi»i>ri  vj).  liicliiirdsoii,  80  A.  1165;  GlUaspie  vs.  Scott.  .H2  A.  770; 
i^UTckPtt  Tfl.  JohtiMim,  22  A  H9;  Landry  tb.  LcKllHle,  8  U.  220. 

Bond  and  security  must  be  given  where  other  grounds  are 
alleged  or  relied  on  than  grounds  specified. 

liereriA  v».  ftmitte,  at  A.  112;  Lamorere  vs.  Succession  of  Oox»  32  A. 
346. 

And  when  injunction  was  issued  by  clerk  under  Act  of 
1855f  bond  and  security  were  required  to  be  given  in 
all  cases, 

WltoTVskl  v^.  Si-lby,  W  A.  .««. 

Supreme  Court  notices  grounds  not  alleged  when  they  ap- 
pear of  record. 

I  hitinljKs^H  vs,  .Vtchi^tMi,  2  A.  488. 

>.  No  Bood  Required — When  the  judge  grants  an  in- 
ion,  on  the  allegation  under  oath  of  any  of  the  reasons 
loned  in  the  preceding  article,  he  shall  require  no 
^  from  the  defendant,  but  he  shall  pronoy^nr.e  siim- 
V  onthemerit£  of  his  opposition  if  the  plaintitf  re- 
s  it.  as  is  explained  below. 

p.  750. 

1  Dupre^  Administrator,  vs.  Anderson,  45  A.  1134,  it  \h  de- 
cided that  the  *' debtor''  can  enjoin  only  on  grounds  stated 
in  Art.  7;-fl, 

[.  Motion  to  Dissolves-Summary — The  plaintiff 
tst  whom  the  injunction  has  been  obtained,  may  com- 
be defendant  to  prove,  in  a  summary  manner,  before 
idge,  the  truth  ot  the  facts  alleged  in  his  opposition. 

F.  T.V);  Peaoullli  vs.  Abmham,  42  A.  327. 

.  Summary  opposition  triable  without  jury. 
Amaoker  va.  SmUh.  flarris  &  Co..  16  A.  .%!. 

.  Where  security  must  be  given,  jury  may  be  asked  for  and 

ordered* 

4''iii[iiftiiiK:4  VH.  Police  Jury,  5  A.  634. 
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742.  Revocation  of  Order  of  Sale — It,  on  being  thus  re- 
quired, the  defendant  proves  that  the  action  on  which  the 
seizure  has  been  obtained  is  extinct  or  prescribed,  or  that 
the  cause  of  it  is  void,  or  that  the  debt  on  which  it  is 
founded  is  paid,  remitted,  or  compensated,  the  judge  shall 
revoke  the  order  of  seizure,  and  condemn  the  plaintiff  to 
pay  costs. 

See  Calhoun  vs.  Bank,  30  A.  772. 

Injunction  of  seizore  not  perpetuated  when  a  mortgage  debt 
is  really  due  and  seizure  is  merely  e^ccessive  in  amoiini 

Murphy  vh.  Maskell,  2  A.  7H.H. 

743.  Dissolution  of.  Injunction — But  if  the  defendant 
does  not  prove  the  truth  of  the  facts  alleged  in  his  oppoM 
tion,  or  if  it  appears  that  he  has  paid  or  can  plead  in  com- 
pensation for  only  a  part  of  the  debt,  the  judge  shall  dissolve 
the  injunction  he  had  granted,  and  the  sale  of  the  property 
shall  proceed,  either  for  the  whole  debt  or  for  a  part,  as 
the  case  may  be. 

(A)  Dissolution  of  injunction : 
See  ante  "  Injur  ctlon." 

1.  Damages  resulting  from  dissolution  of  injunction  recovan- 
ble  only  by  special  action,  and  on  the  bond  when  one  wtf 
given. 

Glllasple  TB.  Soott,  83  A.  VTd;  80  A.  816;  Methodist  Ohnreh  ti.  Shtsit 
36  A.  1461 ;  Dejean  vs.  Hebert«  81  A.  729;  Thompson  ts.  Lemelle,  11  A. 
982;  Test^rt  vs.  Belot,33  A.  1469;  Hodgson  vs.  Both,  33  A  911;  Bnrgm 
vs.  Gordy,  32  A.  1296;  BUard  vs.  Harrison.  19  A.  182;  Dashiel  vs. Le- 
sassier*  Ift  L.  101. 

2.  And  only  specially  aUeged  damages  recoverable,  not  poni- 
tory  damages  provided  in  C.  P.  304. 

Meaax  vs.  Pittman,85  A.  861. 

(B)  Items  of  damages : 
Attorney's  fees. 

Pargoad  vs.  Morgan,  2  L.  102;  Ricard  vs.  Hiriart,6L..246;  Hereford  ft. 
Babin,  14  A.  333;  Brown  vs  Lambeth,  2  A.  822;  Ifo&ae  vs  Brovn.n 
A.  181 ;  Meaux  vs.  Pittman,  85  A.  862. 

744.  Proceeding  Against  Third  Possessors — The  ex- 
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atory  process  in  the  matter  of  privilege  and  mortgage, 
ly  be  pursued,  not  only  against  the  debtor,  or  his  heirs, 
t  also  against  the  third  possessor  of  the  thing  subjected  to 
according  to  the  forms  prescribed  in  the  third  paragraph, 
:ond  section,  third  chapter  of  the  first  part  of  this  Code. 

0.  p.  ttl,  68,  69. 

'  Proceedings  against  third  possessor : 

1.  When  act  of  mortgage  does  not  contain  pact  de  non  alien- 
ando^  mortgage  creditor  most  proceed  against  third  pos- 
sessor by  regular  hypothecary  action  after  thirty  days' 
demand  and  ten  days'  notice. 

Monti  Jo  YB.  Gordy  et  ala.  83  A.  1113;  Waddell  vs.  I'ayne  &  Uarrlson,  32 
A*  134;  Taylor  78.  Pipes,  24  A.  261;  4  A.  270;  8  A.  227. 

Hypoikecai^  is  real  action: 

Hypothecary  action  is  real  action,  and  follows  property. 

Bo^iILk^  vs.  Fa  rile,  1  A.  204. 

r45.  Appraisements — Delays — Formalities — When  the 

ri£f    sells  property  which  he  has  seized  conformably 

the    provisions    contained    in    this   chapter,    he    must 

i3e  the   same   appraisements  to  be  made,  and  observe 

same  delays  and  formalities  as  are  prescribed  for  the 

i  of  property  seized  in  execution. 
a  F.  €54.  m4,  eiQ. 

1.  What  ia  included  in  seizure : 

Immovables   by  destination,  mules,  wagons  and  imple- 
mentB  of  ag^riculture,  when  plantation  is  seized. 

SuccoBSluu  of  Dougherty,  32  A.  412;  WilUamson  vs.  Bicbardspn, 
31  A.  ess. 

t.  Appraif^ement: 

Appraisement  by  widow,  not  agent  of  deceased  husband 
noF   representative  of  his  succession,  is  invalid  in  ex- 
ecutory process  against  husband. 
OeriTi4iao  vb  Mallerlch,31  A.  371. 

a.   Waiver  of  appraisement: 

Debtor  may  waive,  as  by  refusing  to  appoint  appraisers. 

iTid  Co.  T:j.  Bagley  19  A. 89;  Jouet  vs.  Mortimer,  29  A.  210;  Broad- 
whU  Tf».  Kodriguez,  18  A.  68;  Martin  vs.  Lake,  37  A.  763;  Soalafe 
VA.  Milefl,  32  A.  164;  Weber  vs.  Gorsuoh,  24  A.  615;  Deaplattea 
va.  St.  Martin,  17  A.  91. 

Oi  by  clause  of  express  waiver  in  act  of  mortgage. 
Learned  vs.  Walton,  42  A.  465. 
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4.  Tator  mortgSLffn^  for  miBor  with  adTlce  of  f^nwly 
■lay  waive  appraiaemeAt. 

Martin  ts.  Lake,  t?  A.  768. 

5.  Adjudication  lor  less  than  api»>aisemeiit  prescribed  in  fiye 
years. 

Hemuau  vs.  Fontelieu,  9  A.  OOfr;  Suooesffton  of  Hood,  33  A.  4Sf;  Mwi- 
hollandTs.  Scott,  88  A.  1048;  Allen  vs.  Oonret,  M  A.  M;  PvaserTs. 
Z7lica,29A.ft34. 

6.  Ooliiyation  of  plantation  seised.     Plaintiff  may  require 
sheriff  to  coltiyate  pending  seisore. 

Learned  vs.  WMaon,  42  A.  48S. 

7.  Creditor  by  mortgage  ^may  seise  only  portion  of  property 
mortgaged. 

Mitchrllvs.  Logan,  84  A.  lesi;  Burffees  ts.  Ckirdy,  S  A.  1297;  PoweU 
Y8.  Hayes,  31  A.  789. 

8.  Creditor  may  seise  entire  mortgaged  property* 

Morris  vs.  Womble,  80  A.  1812;  Lambeth  ts.  Sentell,  88  A.  691 ;  Pepper 
V8.  Dunlap,  17  L.  168 ;  10  R.  472;  10  A.  725;  18  A.  6S9;  bat  tee  Richard  re. 
Michlnard,  88  A.  881. 

9.  But,  unless  his  claim  has  ripened  into  personal  judgment,, 
he  can  seise  only  mortgaged  property. 

Blenvenu  vs.  Insurance  Company,  38  A.  219. 

10.  Notice  of  sale  need  only  be  published  three  times  in  thirty 
days. 

Jouet  vs.  Mortimer,  29  A.  206. 

11.  Time  and  place  of  sale. 

C.  p.  664.  » 

12.  Advertisement. 

C.  p.  668. 

13.  No  parole  evidence  receivable  to  contradict  advertise* 
ment  and  process  verbal. 

Lewis  TS.  LabauTe,  18  A.  382 

14.  Bonding  of  property   seized  under  executory    proems. 
Such  bonding  is  permitted. 

state  ex  rel.  Roth  vs.  Judge,  87  A.  84a 

15.  Return  on  writ.    Uncontradicted  return  makes  fall  proof. 

Roberts  vs.  Zanzler,  34  A.  206. 

16.  Writ  not  returnable  in  seventy  days. 

Monition  of  Hall,  21  A.  698;  Taylor  vs.  Graham,  18  A.  6&6t. 

746.  Executory  Process  on  Judgments — When   a  cred- 
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ktts  oblatned  against  his  debtor  a  judgment  having  the 
:e  of  res  judicata^  in  a  tribanal  of  this  State  different 
n  that  in  which  he  seeks  the  execution,  he  may,  on  this 
and,  proceed  by  executory  process,  and  cause  to  be 
ed  apd  sold  the  property  of  his  debtor,  without  pre- 
is  citation,  in  the  same  manner  as  on  privileged  or 
tgaged  debts  contained  in  acts  importing  confession 
ndgment. 

a  p.  2»,  539,  UT.  732. 

1.  Bxecutory  process  issues  on  a  jui^meat  rendered  by  a 
tribanal  of  this  State  different  from  one  in  which  execution 
is  sought. 

Montijo  rs.  Oordy,  33  A.  1116;  Canal  Bank  vs.  Copelund,  12  L.  84. 

But  a  fiieri  facias  is  necessary  to  execute  judgment  for 
money  rendered  by  court  within  same  jurisdictional 
limits. 

Conflict  bciwecQ  C.  P.  746  and  732  (3) ;  aee  Canal  Bank  va.  Copi*- 
land,  12  L.  34. 

2.  Previous  to  1846  creditor  by  foreign  judgment  could  pro- 
ceed via  executiva. 

Ward  Ts.  Bank  of  Mississippi,  3  A.  450;  Bank  of  Tennessee  vs.  McKc*e» 
2  A.  461;  Newell  vs.  Morton,  3  B.  103;  Miller  vs.  Gaskins,  3  B.  91 ;  Kii- 
gore  vs.  Bank  of  Mi-sissippi,  3  A.  693;  Scott  vs.  Duke,  3  A.  258:  Com- 
mtrcial  Bank  vs.  Markbam,  3  A.  6iW;  Featherstone  vs.  Compton,  H 
A.  286. 

8.  But  such  law  was  abolished  in  1846  and  the  right  no  longer 
exists. 

Turley  vs.  Dreyfus,  33  A.  887;  Turley  vs.  Dreyfus,  35  A.  510. 

4.  But  an  ordinary  action  on  such  judgment  is  still  allowed. 
The  judgment  is  not  conclusive  of  what  it  decrees,  but  is 
open  to  all  defences  which  can  be  legally  opposed  to  judg- 
ments. 

Turley  vs.  Dreyfus,  33  A.  887;  Pillet  vs.  Kd«  ir,  4  K.  274;  Simmons  vs. 
Howard  et  als.,  23  A.  504. 

6.  Judgment  always  receivable  to  prove  rem  ipaam. 

Succession  of  I^nipton,  35  A.  421. 

6.  In  action  on  judgment  of  different  tribuaal,  what  is  neces- 
sary to  be  produced : 

(a)  Whole  record,  in  order  to  show  that  judgment  is  con- 
clusive and  how  far  conclusive. 

Mcr^rcn  vs.  Kehler,  23  A.8J;  aockdday  vs.  Skeggs,  W  A,  W. 
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^6)  Appeal  transcript  is  proper  record  when  case  wai 
taken  up  on  appeal. 

McLaren  ft  Co.  vs.  Kehler,  28  A.  80. 

(o)  Return  of  execution,  to  show  how  far  judgment  his 
been  satisfied. 

Ward  VB.  Baok  of  Mississippi,  8  A.  450;  Baok  of  Tenn.  ▼•.  lfoKe«, 
2  A.  461;  Newell  vs.  Morton,  8  &  102. 

7.  What  record  must  contain : 

(a)  Certificate  from  chief  justice  or  presiding  magistraie 
declaring  that  the  attestation  of  clerk  was  in  dne  form 
Signature  of  governor  and  great  seal  of  State  not  saffi- 
cient. 

(roodraan  vs.  James,  3  E.  297. 

'  (b)    The    judgment — but    not    necessarily    the    reasons 
therefor. 

H.  B.  Co.  vs.  Thornton,  12  A.  736. 

(c)  Citation  or  appearance  of  defendant. 

MoNalry  vs.  Bell,  6  R.  418;  Warren  vs.  Hall's  Rxecator,  10  L.  577; 
Bnwand  vs.  Jarvis,  5  A.  43;  Lewis  vs.  Wilden.  4  A.  674;  2N.S.^; 
Patterson  vs.  Mayflcld's  Oarator,  10  L.  220. 

8.  Want  of  citation  must  be  specially  alleged  and  proved. 

tiradoii  vs.  Justus,  24  A.  222.  ' 

And  when  proved,  it  strikes  judgment  with  nullity. 

Morris  vh.  Bailey,  15  A.  2. 

747.  On  Judgment  by  Default  or  Attachment— If  the 

judgment  of  which  the  creditor  is  in  possession,  shall 
appear  to  have  been  rendered  by  default,  or  on  attach- 
ment, the  creditor  may,  nevertheless,  proceed  bj  the 
executory  process. 

748.  Injunction  of  Process  on  Judgment — Grounds— 
The  defendant,  against  whom  an  order  of  seizure  has 
been  obtained,  by  virtue  of  a  judgment,  as  stated  above, 
may  obtain  an  injunction  to  stop  the  sale  of  the  property 
seized,  if  he  alleges  under  oath  in  his  opposition  that^e 
judgment  has  not  acquired  the  force  of  res  judicauCh^ 
cause  he  has  appealed  from  it,  or  because  it  jsjroiibjr 
the  law  of  the  place  where  it  was  rendered. 

O.  p.  298,  804,  739,  749,  760. 
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Execntion  of  judgment  will  be  enjoined  when  judgment  pur- 
ports to  have  been  rendered  on  confession  through  attor- 
ney, where  transcript  has  suspicious  appearance  and  de- 
fendant's denial  of  authority  of  attorney  to  confess  judg- 
ment has  not  been  disproved. 

Dnnlap  v^.  Tlimdly,  2  A.  212. 

49*  Causes  for  Injunction — The  defendant  may  also 
iin  an  injunction,  on  alleging,  under  oath,  any  of  the 
ses  which  prevent  the  sale  of  property  mortgaged  or 
^rwise  bound  by  virtue  of  an  act  importing  a  confes- 
i  of  judgment. 

C.  p.  2»H.  HOK  7ifi». 

Whixi  cawaeM  are  not  valid  grounds  for  injunction : 

L  That  description  of  property  is  insufficient. 
Ht-Uilersou  th.  Hoy,  26  A.  156. 

2.  That  seizure  is  excessive;  whole  mortgage  secures  whole 
<leht 

Mi'tfner  v.-*,  Ut^s,  29  A.  149. 

3.  That  eafficient  evidence  was  not  adduced  to  authorize  fiat. 
Remedy  is  by  appeal 

LatWiItti»  Vfl*  Citizens*  Bank,  ii  A.  1453;  City  of  Shreveport  v.--. 
Fl<mriiny,  Ki  A.  709;  Naughtou  vs.  Dinkgrave,25  A.  538;  20  A.  256;  14 
Ar  638-  12   v.  Ill;  6  B.  58;  25  A.  80;  8  A.  23;  Dupru  vs.  Anderson,  45 


Wtiat  c«t**e8  are  valid  grounds  for  injunction: 
Thrtt  writ  isaues  for  greater  sum  than  is  lawfully  due. 
roitler  y».  Karthe,  19  A.  SIO. 


'50*  Bond  Required — When — Rutin  the  cases  mentioned 
the  two  preceding  articles,  the  judge  shall  not  grant  an 
inclion  without  requiring  that  the  defendant  shall  give 
ids  to  the  plaintiff,  with  good  security,  to  the  amount 
^oe^hajf  more  than  the  appraised  value  of  the  property 
&cj  if  it  consist  of  jnovables,  or  in  such  sum  as  the 
ge  shall  fix,  if  the  property  be  immovable,  conditioned 
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to  pay  clamages  as  the  plaintiff  may  suJffer  shouU  the 
injunction  be  dissolved. 

0.  p.  804. 740. 

751.  Summary  Hearing  of  Injunction — The  opposition 
on  which  the  injunction  was  granted  shall  be  pronounced 
on  summarily,  as  in  the  case  of  a  public  act  bearing  a 
privilege  or  mortgage. 

753.  Effect  of  Judgments  Rendered  in  Other  States— 
Judgments  rendered  in  the  different  courts  of  the  United 
States,  shall  import  full  proof  in  the  courts  of  this  State, 
if  the  copy  of  them  which  is  offered  be  certified  by  the 
clerk  of  the  court  in  which  they  are  rendered,  be  sealed 
with  his  seal,  if  there  be  one,  and  clothed  with  the  certifi- 
cate of  the  judge,  chief  justice  or  magistrate  who  presides 
in  the  court,  as  the  case  may  be,  declaring  that  the  attesta- 
tion is  made  in  due  form. 

Judgments  rendered  in  other  States, 

1.  This  article  recognizes  Federal  constitutional  mMidcto  in 
Art.  4,  Sec.  1,  that  '<  fall  faith  and  credit  shall  be  given  in 
each  State  to  the  public  acts,  records,  and  judicial  proceed- 
ings of  every  other  State.  And  the  Oongress  may  by  gen- 
eral laws  prescribe  the  manner  in  which  such  acts,  records 
and  proceedings  shall  be  proved,  and  the  effect  thereof." 

Graydon  vs.  Justus,  24  A.  2*22. 

2.  Judgment  of  other  State  always  open  to  investigation  as 
to  jurisdiction  of  court  to  render  it. 

Thorapsonvs.  Whitman,  18  Wall.  457;  D'Arcy  vs.  Ketchum,ll  How.  174. 

3.  It  may  be  contradicted  as  to  jurisdictional  recitals,  fts  to 
subject  matter  or  the  person,  or,  in  proceedings  in  reiHy  as 
to  thing. 

ThoiiipMou  vs.   Whitman,  18  Wall.  457;  Board  of  Public  WortM  v». 
Ooluiiibiii  Oollcge.  17  Wall.  621. 

753.  Copies  Evidence — When — When  the  judgments 
have  been  rendered  in  foreign  countries,  the  copies  pre- 
sented shall  be  considered  authentic,  and  admitted  in  evi- 
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e  in  the  tribunals  of  this  State,  if  they  are  clothed 
all  the  forms  required  to  prove  their  authenticity  in 
:ountries  where  they  are  pronounced. 

;.P.406. 

^dreign  fadgments  frequently  given  effect  by  ouir  covaiM. 
irannahftn  vs.  Tanner*  16  L.  4M;  Jones  yb.  Jamisoa,  IS  A.  3S}  Bovand  ▼«. 
Jarvls,  5  A.  43;  B.  B.  Co.  vs.  Thurnton,  12  A.  736;  State  ex  rel.  PlaUant  ts. 
B.  B.  Oo.,  38  A.  313;  Sacoession  ot  Lorens,  41  A.  1086. 

Presumption  in  favor  of  foreign  judgment : 
^  In  absence  of  impeaching  evidence,  it  is  re$judioaia  of  mat- 
ters it  passes  npon. 

liewlflTS.  Wilder,  4  A.  674;  Bo  wand  vs.  Jarris,  t  A.  43;  Hazard  rs. 
Bank,  11  B.  326. 

t.  Bnt  jndgment  may  be  resisted  on  pleas  of  payment,  pre- 
scription, etc. 

HeBlmoyle  rs.  Oohen,  13  Peters,  312 ;  Hampton  vs.  McConnell,  3  Whea^, 
234. 

^.  It  is  presumed  that  evidence  in  record  was  properly  re- 
ceived. 

Jordan  vs.  Black,  1  B.  576. 

L  It  is  only  necessary  to  show  proper  authentication  of  record. 
Simmons  et  aL  ts.  Ho-ward,  Preston  A  Barrett,  28  A.  604. 

>.  Transcript  proves  only  rem  ipsam,  and  is  open  to  impeach- 
ing evidence. 

Succession  of  Lampton,  35  A.  420;  Bemy  vs.  Municipality,  8  A.  27;  but 
as  to  conclusiveness  of  Judgment,  see  Jones  vs.  Jamison,  16  A.  35; 
Davis  TS.  Dugas,  11  A.  11& 

>.  Matters  which  were  not  before  other  court  which  rendered 
the  judgment  do  not  enter  therein  and  have  no  force  here. 
Glass  vs.  Wheless,  24  A.  397. 

Autkenticaiion  of  foreign  record: 

L.  Record  must  be  authenticated  by  certificate  of  chief  justice 
or  presiding  magistrate  that  attestation  of  clerk  is  in  due 
form.  Certificate  of  Governor  under  great  seal  not  suffi- 
cient. 

Desty'8  Federal  Procedure,  §  906 ;  Leggoo  vs.  CauHl  Co.,  8  A.  138;  Good- 
man vs.  James,  3  B.  297;  State  *  ><.  Brown,  :i3  A.  1161;  Oanipbell. 
BitchtieA  Ck).  vs.  Karr,  7  L.  70;  12  L.  70;  Sinith's  Heirs  vs.  Klouiit,  lU 
L.  483;  Ward*s  Heirs  vs.  Bowmar,  12  L.  672;  Dickson  vs.  Grisson,  4 
A.  638. 

2.  Where  judge  acts  as  clerk,  his  attestation  is  sufficient. 

Pagett  vs.  i'urtis,  16  A.  4oL 
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CHAPTER  IX. 

OF    SUMMARY    PROCESS. 

-  '^  -.  '{^  / /^       754-  Summary  Process — The  summary  process  is  to  be 
J  '  ^  1    '7/0^     used  in  every  case  where  it  is  expressly  prescribed  by 
''  '    law. 

C.  p.  96,  906,  961,  1081. 

1.  Grant  of  summary  jurisdiction  must  appear  in  title  of  tot, 
else  it  wiU  be  unconstitutional  as  to  that  feature. 

Sucoession  of  Patrick  Irwin,  33  A.  63, 68;  DuvergesYS.  8alter,9A.9t; 
State  vs.  Cburoh  Wardens,  8  A.  720. 

2.  Summary  remedy  tigainst  corporcLHons    ccntrcusting  vUk 
municipal  corporations. 

By  Act  J  88  of  1888  a  summary  remedy  is  provided  againrt 
corporations  to  compel  compliance  with  contracts  with 
municipal  corporations : 

Section  1.  That  in  aU  cases  where  any  corporation  has 
heretofore  contracted  with,  or  may  hereafter  contract 
with,  or  shall  be  otherwise  legally  bound  to  any  parish  or 
municipal  corporation  in  this  State,  with  reference  to  the 
paving,  grading,  repairing,  reconstructing  or  care  of  any 
street,  highway,  bridge,  culvert,  levee,  canal,  ditch  or 
crossing,  and  shall  fail  or  neglect  to  perform  said  contracfc 
or  obligation,  the  said  parish  or  municipal  corporation,  or 
any  ofllcer  thereof,  or  any  five  taxpayers  thereof,  ahsU 
have  the  right  to  proceed  by  a  writ  of  mandamus  to  compel 
the  performance  of  said  contract  or  obligation,  or  any  part 
thereof,  which  writ  of  mandamus  shall  be  made  returnable 
in  five  days,  shall  be  tried  by  preference  over  all  other 
cases,  without  a  jury,  in  vacation,  as  well  as  in  term  time, 
and  in  case  of  appeal  shall  be  tried  by  preference  in  the 
appellate  court. 

Sec.  2.  That  in  case  any  corporation  shaU  fail  or  n^ect  to 
comply  satisfactorily  with  any  judgment  against  it  in  aoch 
a  proceeding  within  the  time  therein  fixed  (which  time 
shall  be  fixed  by  the  couH),  it  shaU  be  the  duty  of  tiie 
court,  on  contradictory  motion  and  proof  taken  in  the  same 
case,  to  issue  a  writ  of  diatringoB  against  said  company,  and 
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to  order  the  Bherifl  to  do  the  work  required  to  be  done, 
and  to  applj  the  revenues  and  property  of  said  company  to 
defray  the  expenses  incurred  in  executing  the  judgment  of 
the  court* 
L  Sammaty  praeesa  against  sureties  on  appeal  bond: 
Act  45^  K  S.  1870,  Sec.  12,  p.  101:  "That  in  all  cases  of 
appeal  to  the  Supreme  Oourt,  or  other  tribunals  of  this 
State,  if  the  judgment  appealed  from  be  affirmed,  the  party 
in  whose  favor  it  is  rendered  may,  on  return  of  execution 
in  the  lower  .'ourt  that  no  property  has  beei>  found,  or  not 
enongh  to  satisfy  the  judgment  and  execution,  after  due 
demand  on  both  parties,  or  their  attorneys  or  legal  repre- 
sentatives! obtain  a  decree  against  the  surety  on  the  appeal 
bond,  or  his  legal  representative,  for  the  amount  of  the 
judgment  or  any  unsatisfied  balance  thereof,  on  motion, 
after  ten  days'  notice,  which  motion  shall  be  tried,  sum- 
marily and  without  the  intervention  of  a  jury,  unless  the 
surety  or  his  legal  representative  shall  allege,  under  oath, 
that  Che  signature  to  the  bond,  purporting  to  be  that  of  the 
surety,  is  not  genuine,  or  that  judgment  has  been  satisfied. " 

4,  Summary  cases  in  Supreme  Court: 

a.  8.  I9ift;  At' I  70  of  1872,  p.  122;  Act  73  of  1870. 

5.  Act  102  of  1873,  p.  181,  grants  summary  jurisdiction  to 
district  jodges  in  the  country  to  try  at  chambers,  on  appli- 
cation of  district  attorney  after  ten  days'  notice,  rule  upon 
any  delinquent  or  defaulting  tax  collectors  and  their  sure- 
ties. 

See  also  Act  *i6  of  1877,  p.  UK),  Sec.  70. 

6.  Act  25  of  1874.  Certain  suits  in  which  provisional  seizures 
have  issued  on  application  of  laborer  on  farm  or  plantation 
tor  his  wages  shall  be  tried  at  request  of  either  plaintiff  or 
defendanL,  either  in  chambers  or  open  court  after  three 
days*  citation.  Appeal  returned  in  three  days  from  signing 
of  judgment. 

7,  Act  46  of  1880  gives  sureties  on  official  bonds  right  to 
secure  release  from  their  obligation  as  such  when  they  fear 
incorring  liability  by  malfeasance,  misfeasance  or  neglect  of 
official  daties  by  causing  principals  to  appear  before  court 
of  competent  jurisdiction  on  ten  days'  notice  of  the  rule; 
ttnd  if  apprehensions  are  justified,  they  shall  be  discharged 
and  new  sureties  furnished. 
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B.  Oonaent  to  aummary  rmmedif.  Bigiit  to  objeci  to  mmmMrj 
proceedings  maj  be  waived. 

Lebosaf  ts.  Merle,  1  A.  IM;  FeiX  ▼«.  Tio,  1  ▲.  SM;  «»amftHI  m  liU.  M 
A.  217. 

9.  Notioe  essential.  There  most  be  notice  of  eHM  kind 
though  proceedings  be  summaiy.  Without  notioe,  pceceed- 
Ings  are  unconstitutional  ae  not  conatitnting  "doefroeeH 
of  Uw." 

Mohr,  Hanneman  ft  Go.  ▼•.  Marks,  »  A.  678;  Haydel  m.  GIrod.  l« 
Peters,  381;  Breedlore  ts.  Bobinson.  7  Peters,  434 ;  Slldell  Tt.  Bightor, 
4B.fi9;  Oarriere  TS.  Mayo,  18  L.  128;  M  A.  7<4;  U  A.  Mi;0taieexreL 
Morgan  vs.  Kennard,  2ft  A.  251. 

10.  Summary  remedies  constitutio  .al,  if  notice  be  given. 

Murray's  Lessee  vs.  Hobokeu  Land  Co..  18  How.  K^;  Bailrsad  Oo. 
vs.  Robertson,  84  A.  868. 

11.  Trial  cU  chambers.  Trial  must  be  in  open  oooct  anleas 
right  to  try  at  chambers  be  expressly  granted. 

Love  TS.  Banks,  8  L.  481. 

13.  Triai  in  voMitum.  Oourt  has  no  power  to  try  in  Taeataon 
nnless  law  expressly  permits.  . 

Police  Jury  vs.  Manning,  IH  A.  182;  Baltimore  a  Ohio  Telttgrsph  C«. 
▼s.  R.  R.  Co.,  39  A.  669:  Hernandez  vs.  James.  23  A.  48S;  SImonds  A 
Co.  TS.  Leoyy,  21  A.  806. 

13.  No  previous  default  necessary.  Rule  may  be  made  ab- 
solute immediately. 

state  YS.  McDonnell,  18  A.  232;  I^Autrive  vs.  Neto.  7  M.  898;  Porter  Td. 
Porter,  6  B.  100 ;  Sturgiss  ts.  Kendall,  2  A.  686. 

14.  Signature  to  judgment:  Judgment  on  rule  reqnirei  no 
signature. 

Fox  vs.  Tio,  1  A.  333;  but  see  OaUIer  vs.  Garcia,  2  B.  324. 

755*  Summary  Trial — ^What  Cases — Besides  the  cases 
specially  directed  by  law,  judgment  shall  be  pronounced 
summarily: 

1.  Incidental  Questions — On  all  incidental  questions 
arising  in  the  course  of  a  civil  trial: 

2.  Motion  for  New  Trial — On  all  motions  for  new 
trial,  and  on  declinatory  exceptions  (pleas  to  the  juris- 
diction) ; 

3.  Motion  to  Homologate  Reports  of  Experts,  etc.— On 
motions  to  homologate  the  reports  of  experts,  accounts  ot 
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tors,  awards  of  arbitratoxs,  nominations  of  syndics 
reditors,  and  tableaux  of  distribution,  as  well  as  on 
oppositions  made  to  them ; 

Opposition  to  Syndic's  Account — On  disputes  rei- 
:  to  the  privileges  of  the  creditors  of  a  bankrupt,  and 
)rder  in  which  they  are  to  be  paid. 

LP.  4*6. 

Urid  conBtruetum : 

light  to  summary  process  strictly  construed  and  must  be  ex- 
pressly allowed. 

Hernandez  vs.  Hugh,  22  A.  245;  Thomas  vs.  Bourgeat.  6  R.  437;  Oopley 
T8.  Oonlne,  3  A.  207;  B;iker  ra.  IXMUie.  H  A.  4B4;  Flsohel  .  8.  Meroier, 
38  A.  707;  14  A.  m»;  Nolan's  Heirs  vs.  Taylor,  12  A.  201 ;  Mosaena  ts. 
Ailing,  12  A.  7»9;  Austin  vs.  Dunbar,  12  A.  182;  Snooession  of  Moore, 
18  A.  512;  Ledda  vs.  Biaumus  et  al.,  17  A.  817. 

Semec^  by  rule  proper,  where : 

.  Jtidgmeat  creditor  seeks  to  cause  erasure  of  apparent  in- 
cumbrances on  his  debtor's  property. 

Morris  vs.  Cain's  Executors,  34  A.  66 >:  Dutrey  vs.  I.a<(ueas,  28  A.  763; 
New  Orleans  Canal  Bank  vs.  Recorder,  27  A.  233;  15  A.  3.^4;  Beltram 
vs.  Gantbreauz.  38  A.  106;  Murricv  vi.  MoCausland,  24  A.  216;  Blair 
&0o.  vs.  Tay'or  et  uI..35A.  147;  McNeill  vs.  Hauok,  24  A.  2S8;  2  A. 
649;  Roberts  vs.  Bauer  et  al.,  35  A.  453;  but  see  Morgan  vs.  Winter- 
oast,  6  A.  485;  12  A.  1S2;  and  Bank  of  Louisiana  vs.*  Delery,  2  A.  650; 
24  A.  256. 

And  rule  is  uot  premature  before  sale  and  betove  holder 
of  incumbrances  sets  up  claim  of  preference  on  proper- 
ty or  proceeds. 

BiiiHslerevs.  Williams,  37  A.  h8K 

t.  Plaltitiff  in  execution  compels  sheriff  to  comply  with  adju- 
dication. 

Blair  ft  Co.  vs.  Taylor  et  al.,  25  A.  146;  l.arthet  vs.  Hojran,  1  A.  am. 

(a)  And  purchaser  may  rule  sheriff  to  give  him  a  deed. 

12  A.  93;  Blair  ft  Co.  vs.  Taylor,  25  A.  145;  Larlhel  v«.  Hogan,  1  A. 

nao. 

(b)  And  where  creditor  calls  upon  sheriff  to  pay  over 
proceeds  of  sale,  and  debtor  must  be  made  a  party. 

Buckner  vs.  Gordy,  28  A.  619. 

.  Ck>-heir  after  partition  proceeds  against  mortg^age  cred- 
itors to  have  mortgages  referred  to  proceeds  and  inscrip- 
tions erased  from  mortgage  book. 
Baytal  et  al.  vs.  Bayhi  et  al.,  35  A.  629. 
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Such  mortgage  creditors  need  not  have  been  parties  to 
original  suit. 
Bulssiere  vs.  WiUIains,  S7  A.  389;  Bayhf  ts.  BayhK  S5  A.  S». 

4.  Matters  to  be  adjusted  arise  incidentally  in  progress  of 
suit. 

Hemandes  ts.  Hufch,  23  A.  24S. 

Such  as  taxing  of  costs.  ^ 

Deoalr  ys.  Lejeune,  15  A.  216;  State  vs.  Gaathreauz,  S  A 1161. 

6.  Judgment  creditor  in  proper  cases  calls  police  jury,  sher- 
iff and  assessor  into  court  to  compel  levy  of  tax  to  ptj 
judgment. 

FeaHe  V9.  Police  Jury  of  Jetferaon.  34  A.  187. 

6.  Creditor  with  liquidated  claim  calls  upon  administrator  to 
sell  on  judicial  order  succession  property  to  pay  debt. 

Dubuob  va.  Wilder.iuith,  3  A.  40^;  Suoceasion  of  Porter,  5  B. 98;  Soc 
ce8»«ion  of  Ogden,  lU  R.  458. 

7.  Where  writ  of  possession  not  consequence  of  judgment^  it 
may  be  set  aside  on  rule,  but  not  where  matter  of  defence 
is  set  up  against  writ  itself. 

Jnnck  V8.  Uozeau,  11  A.  7o3. 

8.  Creditor  may  proceed  by  rule  to  flx  admin'strator's  per- 
sonal liability. 

Castile  vs.  Ghacere,  18  A.  561;  Carriere  vs.  Mayo,  16  L.  128. 

And  also  that  of  sheriff  for  failing  to  return  jL  fa, 
Taylor  vs.  Hancock,  19  A.  466. 

9.  Purchaser  at  judicial  sale  may  proceed  by  rule  to  have  ad- 
judication set  aside  on  account  of  defect  of  title. 

Michoad  vs.  Dejoux,  8  A.  479. 

10.  Administrator  or  other  representative  of  succession  may 
rule  adjudicatee  to  comply  with  bid  and  accept  title. 

Succession  of  Dupuy,  33  A.  279;  Succession  of  Armat,  20  A.  340l 

11.  Where  defendant  becomes  purchaser  of  a  judgment 
against  plaintiff  after  rendition  of  judgment  against  himself 
in  favor  of  plaintiff,  he  may  rule  plaintiff  to  show  canse 
why  new  trial  should  not  be  granted  or  judgment  should 
not  be  declared  extinguished. 

Pattison  vs.  Edmonston,  4  A.  167. 

12.  Injunction  having  issued  to  remove  obetructioiis  from 
alley -way  and  the  same  continuing  therein,  defendants  may 
be  ruled  to  move  instanter. 

HcDonogh  vs.  Calloway,  7  B.  442. 
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13.  Where   attorney  is  proceeded  against  to  compel  him  to 
lefund  money  collected. 

SatQberti^  Unaon  vs.  Crescent  City  Slaughterhouse  Company.  41  A. 
337;  Farner  vs.  VValsb.  12  R.  283. 

14.  Where  rescitssion  is  sought  of  ex  parte   order  of  sale  of 
succession  property. 

iB'UcLieHsrou  or  Thompson,  42  A.  118. 

15.  Where  defaulting  tax  collector  and  his  sureties  are  sued 
for  izioneya  collected  but  not  accounted  for. 

Sec.  70  of  Act  April  20, 1877;  R.  S.  8308;  Police  Jury  Ts.  Brookshler,  81 
A.  736, 

16.  Where  proceeding  is  to  collect  license. 
MoGuire,  Tax  Collector,  vs.  Vogh,  36  A.  812. 

17.  Where  e:iet?utor  is  required  to  produce  bank  book. 
R,  S.  U&4  ;  C.  C.  1151;  Succession  of  Townsend,  37  A.  406. 

ts*  Where  deflnltive  syndic  calls  on  provisional  syndic  to 
render  account. 

M  ood  TS,  Creditors,  35  A    257. 

19,  Where,  in  succession  proceedings,  corporation  is  called  to 
show  cause  why  stock  should  not  be  transferred  on  books. 

SuctH^salon  of  Boullemet,  39  A.  1046. 

SO.  Where  depositions  are  to  be  read  in  evidence. 

I^wlft  ft  Co.  vs-  Armstrong,  18  A.  189;  Baldey  A  Lightner  ts.  Bracken- 
ritflffe.  :-t9  A.  660. 
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Wliere  recusation  of  judge  is  sought.   Rule  on  him  proper. 

?txnc  CI  roL  Schwing  vs.  Fontelleu,  30  A.  1122. 

!2.  Where  subrogee  moves  to  revoke  an  ex  parte  order  re- 

fieinding  subrogation. 

Buck  ft  Reauc'hamp  vs.  Blair,  34  A.  767. 

Remedy  by  rule  not  proper,  where : 

I.  Porch eiser  at  tax  sale  demands   possession   from  former 
owner.     Suit  by  petition  and  citation  necessary. 
SirljQi-niha  vs.  Krteger,  33  A.  420;  Fischel  vs.  Mercier,  82  A.  704. 

1.  Attempt  made  to  annul  judgment. 

Brporit  Lffronfl,  27  A.  606. 

1.  Action  agaiuBt  sureties  on  sheriffs  bond. 

BernamlcK  v.h.  Hugh,  22  A.  245;  Soule  vs.  Worsham,22  A.  78i 

L.  Action  is  to  compel  third  persons,  pledgees  of  stock  sold  at 
sherilTs  sale,  to  transfer  such  stock  on  books  of  company. 

WL'fBer  va.  Bmlth,  23  A.  156. 
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5.  Action  is  petitory  or  is  aetkm  in  anility. 

National  liaiik  ts.  Baymond,  19  A.  AM;  Copley  ys,  Boberlsoii«6A.  111. 
City  Ts.  Morris,  29  A.  Ml;  Kini;  ts.  Tritc^,  U  A.  517. 

6.  Action  is  by  administrotcHr  to  recover  property  as  bebng* 
inir  to  SQCceasion. 

Suooetslon  of  Moore.  18  A.  513;  8  A.  11;  SuocesMion  of  McKliiitey.'A. 
748;  8  A.  434 ;  Jlrashear  vs.  Conner,  W  A.  M9. 

7.  Action  is  against  surety  on  sequestration  bond;  altter  as  to 
attachment  bond,  arrest  and  appeal. 

8barp  vs.  Bright  et  aL,  14  A.  890;  Baker  vs.  DoaiM.S  A.  434;  Cole  ft. 
Qnick*sBall,3L.S48. 

8.  Action  by  sheriff  or  clerk  against  surety  on  bond  for  costs. 

MuHBina  vs.  Ailing.  13  A.  790. 

9.  Actipn  for  his  fees  by  attorney  appointed  astatorod  UUm 
for  minors. 

Nolan's  Heirs  vs.  Taylor,  13  A.  301. 

10.  Creditor  of  respited  debtor  contests  judgment  of  another 
creditor  and  mortgage  resulting  from  its  inscription. 

AuBtire,  Sumner  A  Go.  vs.  Dunbar,  13  A.  183. 

Rule  proper  when  debtor  has- made  forced  or  voluntan' 
surrender. 

Bank  of  Louisiana  vh.  Delery,  3  A.  66u. 

11.  A  judgment  of  separation  from  bed  and  board  having 
been  granted,  judgment  for  divorce  is  sought.  Divorce  ii 
not  incidental  to  proceedings  for  separation. 

Gernor  vs.  Oiokey,  18  A.  454. 

12.  Where  heirs  take  possession  of  succession,  creditor  c»n 
not  by  rule  make  them  liable  for  ancestor's  debts. 

II.  R.  tkJ.  V8.  Bo8Worth,  8  A.  80. 

Even  where  creditor  holds  judgment. 

Reynolds  V8.  Horn,  4  A.  187. 

13.  Action  discontinued  can  not  be  revived  on  rule. 

Gilbert  vs.  Meriaui,  2  A.  160. 

14.  Action  against  sheriff  to  make  him  responsible  (or  illegal 
release  of  defendant,  and  failure  to  seise  and  sell  property. 

DurtHin  vs.  Delaroderie,  5  B.  203 

15.  Where  action  is  brought  against  keeper  of  attached  prop- 
erty to  compel  him  to  deliver  the  same  to  sheriff. 

Meschew  vs.  Gould.  30  A.  163. 

16.  Where  opposition  to  account  has  been  filed. 

Succession  of  Barbour,  17  A.  183. 
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17.  Where  validity  of  tiUe  oMmmd  advei^ely  to  saooestion 
administered  by  curator. 

Suooessf  era  of  KenwtMTg,  0  A.  Ml. 

18.  Where  demand  is  made  apoB  administrator  to  account. 
Saooession  of  Feltraeyer,  18  ▲.  108. 

19.  Where  effort  is  made  to  set  aside  defaolk 

Olty  TS.  HttlU  91  A.  4»8. 

20.  When  effect  is  to  annul  Judgments. 
8ucoea8ion  of  Les,  9  A .  18. 

2L  When  attempt  is  made  to  remove  administratoK. 

Suooeuion  of  CalhouQ,  38  A.  333;  9  &  i<SO;  21  A.  561;  32  A.  M;  17  A.  666; 
SMOSMloa  ot  Ootlbeaa,  14  A.  474. 

22.  Where  effort  is  made  to  compel  Board  of  Ldquidation  to 
fund  warrants.     Remedy  is  by  mandamus. 

Oliver  vs.  Board  of  Li<iiiiclatloii,  40  A.  811. 

23.  Where  possession  of  property  is  sought. 

Suooeaaion  of  Townsond.ST  A.  115 ;  Flsohel  yb.  Meroier,  82  A.  704 ;  Kirk- 
land  Ts.  Gas  Co.,  1  A.  299;  Klmmo  tb.  Allen,  2  A.  451. 

24.  Where  object  is  to  arrest  executory  process. 

M loot  ▼•.  Bank.  4  R.  490. 


56.  Summary  Docket — The   cases  'which  are   to  be 
:ided  in  a  summary  manner  shall   not  be  set  down  on 

ordinary  docket  of  suits,  but  are  decided  on  days  tixed 
the  purpose,  and  in  a  speedy  manner,  conformably  to 
h  special  rules  as  each  court  may  establish  on  the 
>ject. 

C.  p.  ISO.  456.  741.  877,  879. 

57.  No  Jury — Exceptions — These  cases  are    decided 
bout  the  intervention  of  a  jury,  except  in  cases  in  which 

ri^ht  to  hold  oir  exercise  a  public  office  or  franchise  is 
olved. 


A  trial  wUhauijufry  comttUmtianal, 

state  Tfl.  Uarro,  26  A.  877 ;  Sanylnet  ts.  Walker,  27  A.  16 ;  Sau v  i  net  rs.  Walker . 
92  U.  8.90;  Manrloe  tb.  Martinez,  5  M.  436;  Dobba  ts.  Heinpken,SR.  126; 
State  ex  rel.  Morgan  vs.  Kennard,  25  A.  240;  City  Bank  ts.  Banks  tt  al.. 
1  A.  419. 
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(B)  In  exoeptional  caaea,  jury  is  allowed — e.  g. : 

1.  Where  plaintiff  asks  judgpnent  i^^nst  garnishee  on  aDeged 
false  and  evasive  answers. 

Denoavlon  va.  HcNIght,  26  A.  74. 

2.  And  prior  to  Act  45,  E.  S.  1870,  Sec.  12,  p.  101,  surety  ob 
appeal  bond  was  entitled  to  jury. 

Holmes  vs.  Duun,  13  A.  153;  Gale  vs.  Quick's  Ball.S  L.M8;  Leb&mTs. 
Fry'8  Ball.  9  M.  mi. 

(O)  Summary  remedy  vnthout  jury  proper : 

1.  In  suit  for  taxes. 

'New  Orleans  vs.  Cassidy,  27  A.  704;  19  A.  82. 

2.  In  opposition  to  prooes  verbal  of  deliberations  of  crediton 
of  insolvent  snccession. 

Union,  Administrator,  vs.  CrediU)rs  of  Guion,  19  A.  81. 

8.  When  plea  to  jurisdiction  made. 

McGehee  vs.  Browne,  8  A.  272. 

4.  In  proceedings  against  attorneys  at  law  and  coonseUon 
who  refuse  to  pay  over  money  collected  by  them  for  clients. 
West's  Syndic  vs.  Carleton  &  Lockett,  8  L.  2&4. 

6.  Where  question  is  the  su£Qciency  of  cause  for  compeUiiig 
forced  surrender  and  the  mode  of  making  same. 
Savage  vs.  Jeter,  13  A.  239. 

6.  Where  landlord  sues  for  expulsion  of  tenant. 

Wallace  vs.  Smith,  8  A.  376;  Pesant  vs.  Heartt,  2i  A.  291 

7.  Proceedings  against  sheriff  for  failure  to  perform  oflSml 
duties. 

R.  8.  3693;  State  ex  rel.  Attorney  General  vs.  Bndd,  89  A.  St3 


CHAPTER    X. 

OF  THE  VARIOUS  OFFICERS  OF  COURTS  OF  ORIGINAL  JURIS- 
DICTION. 

758.  Officers — The  officers  of  courts  of  original  juriiJ- 
diction  are  sheriffs,  clerks,  translators,  criers  and  con- 
stables. 


Stenographers, 

Act  28  of  1890. 
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59.  Appointmeat  of  Officers — Duration  of  Term,  etc. 
^'he  rules  concerning  the  appointment  of  these  officers, 
duration  of  their  terms  of  service,  and  their  emolu- 
ats,  are  determined  by  special  laws, 
n  this  section  we  shall  treat  only  of  their  duties  in  re- 
:>n  to  civil  suits  prosecuted  before  tribunals. 

SECTION  I. 


ike  Duties  and  Powers  of  Sheriffs  in  Civil  Matters. 

60.  Sheriff  Must  Execute  Orders — It  is  the  duty  of  the 
riff  of  each  parish  to  execute  the  judgments  and  orders 
:he  Supreme,  district,  parish  and  probate  courts,  di- 
:ed  to  him,  agreeably  to  law. 

C.  p.  1047. 

Writ  proiecU  sheriff: 

1.  When  court  is  one  of  competent  jurisdiction,  order  pro- 
tects sheriff. 

Went  TS.  Morgan,  8  L.  311. 

2.  But  officer  must  know  that  court  is  of  competent  jurisdic- 
tion. 

Lafon  ▼&  Dufrooq,  9  A.  851 ;  Mayer  vs.  Morgan,  7  N.  8.  ft3;  Lowry  Tt. 
£rwf  n,  6  R.  193. 

When  sheriff  alone  liable : 

When  he  or  deputies  are  guilty  of  negligence,  recklessness  or 
illegal  acts,  and  plaintiff  in  execution  has  given  no  instruc- 
tions. 

Gasman  ya.  DePoret,  33  A.  839;  Bitrrimort' V3.  McFedey,  33  A.  1183; 
Mayes  vs.  Schmidt,  11  A.  476. 

Liability  for  acts  of  deputies: 

Sheriff  is  liable  only  civilly  for  acts  of  deputy  except  where 
he  acts  in  collusion. 

state  ex  rel.  Attorney  General  va.  Bndd,  39  A.  232;  Grabenheimer  ts. 
Bndd,40  A.  108;  Wilkinsvs.  Bobo.  13  A.  430;  Marshall  vs.  Simpson, 
13  A.  437;  Bogel  vs.  Bell,  15  A.  163. 

Extent  of  liability : 

Injured  party  can  not  hold  sheriff  for  more  than  he  would 
have  realized  had  sheriff  or  deputy  done  his  duty. 

Marshall  ys.  Simpson,  13  A.  437;  Bogel  vs.  Bell,  15  A.  163;  Graben- 
heimer YS.  Bndd,  40  A.  109. 
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(E)  Punishment  of  deputy : 

For  malfeasance  or  gross  misconduct,  deputy  is  removtble 
and  may  be  fined  and  imprisoned. 

state  ex  rel.  Attoraey  General  vs.  Budd,  39  A.  282. 

(F)  Sheriff  can  not  bid  at  sale  made  by  him: 
McCluskey  vs.  Webb,  4  R.  204. 

L  Queref  Whether  such  sale  is  not  mere  relative  nullity. 

Protho  vs.  Protho,  33  A.  698. 

2.  But  deputy  may  bid  at  sale  made  by  sheriff. 
Hewett  vs.  Stephens,  5  A.  640. 

(G)  Sheriff  is  executive  officer  of  court : 

And  where  court  orders  something  to  be  done  and  designateB 
no  one  else,  sheriff  executes  the  order. 
Avery  vs.  Police  Jury,  15  A.  223. 

761.  Territorial  Limits  to  Power  of  Sheriff  in  Cases  of 
Arrest — Regularly,  sheriffs  can  only  exercise  their  duties 
in  .the  parish  for  which  they  are  elected;  but  they  bay 
arrest  a  debtor  taking  refuge  in  another  parish,  and  the 
original  writ  granted  by  the  judge  shall  be  sufficient  war- 
rant, at  all  times,  for  the  officer  to  make  the  arrest  in  any 
parish  in  this  State,  without  any  further  certificate  or 
formality. 

•(Amen(led)C.  p.  731. 

1.  Sheriff  acts  in  place  of  constable — when: 

By  Act  110  of  1888,  p.  174,  it  is  enacted:  "That  in  case  of 
inability  to  act  on  the  part  of  the  constable,  because  of  re- 
lationship, sickness  or  otherwise,  in  civil  suits,  the  joBtices 
of  the  peace  throughout  the  State  are  authorized  to  employ 
either  the  sheriff  or  his  deputy  to  execute  all  orders,  cita- 
tions, summons,  seizures  and  writs. 

Sec.  2.  '^That  when  there  is  a  constable  not  disqualided  to 
act  because  of  relationship,  or  unable  on  account  of  sick- 
ness and  who  is  willing  to  act,  then,  in  that  case,  the  jus- 
tice of  the  peace  for  whose  ward  said  constable  shall  have 
been  elected  or  appointed  and  qualified  shall  employ  said 
constable,  to  the  exclusion  of  the  sheriff  or  his  deputy,  to 
execute  all  orders,  citations,  summons,  seizures  and  writB, 
in  civil  cases,  and  in  such  a  case  services  made  by  other 
than  said  constable  shall  be  void  and  of  no  effect/* 
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2.  Deputy  can  act  only  in  hia  parish: 

Sheriff  of  Pointe  Coupee  can  not  delegate  deputy  sheriff 
of  Iberville  to  make  service  in  Pointe  Coupee. 

state  vs.  Boiteaux,  31  A.  188. 

762.  Use  of  Force  When  Necessary — In  executing  the 
ders  and  judgments  with  which  they  are  charged, 
eriffs  may  enter  on  the  lands  and  in  the  house  of 
debtor,  break  the  doors,  remove  the  furniture  if  the  ex- 
ution  can  not  be  effected  by  other  means,  may  remove 
istructions  which  any  person  may  have  placed  in  the 
gh  road;  in  short,  they  may  do  all  such  acts  as  are 
cessary  in  the  execution  of  the  orders  or  judgments 
ith  which  they  are  charged;  and  if  resistance  be  offered, 
ey  may  require  assistance  from  the  neighbors  or  per- 
ns passing  by. 

C.  p.  632. 

)  Use  of  force : 

Sheriff  may  use  force  when  necessary. 
Winn  V8.  Elgee,  6  R.  100. 

}  Posse  comitatus: 
Sheriff  may  summon  minor  if  able-bodied  to  compose  pos^e 
comitatits. 

R.  S.  3544 ;  Coats  vs.  Roberts,  35  4.  891. 


763.  On  What  Days  Sheriff  May  Act— But  the  sheriff 
n  not  execute  the  orders  or  judgments  with  which  he 
ly  be  charged,  in  civil  matters,  on  the  days  and  hours 
cepted  by  the  preceding  provisions  of  this  Code,  nor 
rest  a  debtor  going  to  or  returning  from  a  muster  of  the 
litia. 

C.  p.  207. 

764.  Naming  Deputies  With  Approbation  of  Court — 
leir  Duties — Oath — Every  sheriff  may,  with  the  appro- 
tion  ol  the  court  in  which  he  exercises  his  duties,  name 
many  deputies  as  he  thinks  fit,  but  he  remains  respon- 
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sible  for  them,  and  they  must,  before  entering  on  their 
duties,  take  an  oath  before  the  parish  or  district  judge, 
to  perform  faithfully  the  duties  required  by  law  from 
the  sheriffs  by  whom  they  are  named. 

This  appointment  and  oath  shall  be  entered  on  the 
records  of  the  court. 

Nevertheless,  such  deputies  shall  be  subject  to  fine  and 
imprisonment,  or  either,  for  delinquency  of  duty,  as  pro- 
vided by  special  laws. 

IHacretion  of  judge  a8  to  appointments: 

Mandamus  does  not  lie  to  district  judg^  to  coerce  approval  of 
nomination  of  deputy  by  the  sheriff, 
state  ex  rel.  Reld  vs.  Bead,  41  A.  78. 

765.  Sheriff  Responsible  for  Constables  When  Using 
Them — Sheriffs  may  notify  and  execute,  by  means  of  con- 
stables, the  different  orders,  citations,  summonses,  and 
judgments  which  they  are  directed  to  give  notice  of  and 
to  carry  into  execution,  they  being  responsible,  however, 
for  the  manner  in  which  the  constables  may  perform  this 
duty. 

(A)  lAcUnlUy  of  sheriff  for  act  of  deputies: 

Sheriff  liable  only  civilly  *toT  acts  of  constable  or  deputy,  ex- 
cept where  he  is  in  collusion. 

Attorney  General  V8.  Budd,  39  A.  2;«. 

(B)  Bond  of  indemnity : 

1.  Sheriff  may  dem<ind  bond: 

Act  37  of  1882  amends  and  re-enacts  R.  S.  Section  8579: 
"In  all  cases  wherein  the  sheriffs  or  constables  of  this 
State  may  have  seized  or  may  be  required  to  seize  any  per- 
sonal property,  by  any  mesne  or  final  process  issuing  from 
a  court  of  competent  jurisdiction,  and  which  properly  ebaH 
be  claimed  by  a  third  person  as  owner,  either  personally  or 
in  a  representative  or  fiduciary  cafacit^y,  it  shall  and  may 
be  lawful  for  him,  upon  g^iving  notice  to  the  plaintafl  or 
his  attorney,    and  allowing  due  time    for  the    execation 
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thereof,  to  demand  a  bond  of  indemnity,  signed  by  the 
plaintifF  or  his  attorney,  with  solvent  security  in  an  amount 
double  the  value  of  the  property  seized,  conditioned  for 
the  payment  of  all  damages  which  said  sherifiF  or  constable 
may  sustain  in  case  such  third  person  should  be  adjudged 
the  owner  of  said  property ;  provided  further,  that  before 
any  bond  of  indemnity  can  be  required  of  the  plaintifiF,  the 
third  person  claiming  the  property,  or  his  attorney,  having 
personal  knowledge  of  the  facts,  shall  make  affidavit  that 
he  is  the  real  bona  fide  owner  of  such  property,  either  per- 
sonally or  in  such  representative  or  fiduciary  capacity  as 
aforesaid,  and  shall  therein  fully  set  forth  all  the  facts  on 
which  his  title  or  claim  of  ownership  is  based." 

B.  United  States  marshals  may  in  proper  cases  ask  for  bond 
of  indemnity. 

Foucher  vs.  Keaner,  86  A.  151;  Moucure  vs.  Zuntz,  11  Wail.  416;  Baras 
▼«.  Bidwell,  3  Woods,  5,  8, 9. 

Liability  of  sheriff: 

L.  Sheriff  liable  when  he  seizes  property  of  third  person  over 
protest,  and  does  not  call  for  bond  of  indemnity. 

Benner  ft  Ranlett  vs.  Michel,  23  A.  489;  Macias  vs.  Sheriff,41  A.  300; 
Macias  vs.  Sheriff,  43  A.  289;  Chapuis  vs.  Waterman,  34  A.  68;  Atkin- 
son vs.  Atkinson,  15  A.  491. 

8.  Such  third  person  is  not  compelled  to  enjoin  or  intervene. 

Id. ;  Lannes  vs.  Oourege,  31  A.  74 ;  Duperon  vs.  Van  Wiokle.  4  R.  39. 

B.  Sheriff  or  marshal  not  responsible  for  damages  for  seizing 
property  on  which  a  privilege  is  recognized  in  judgment. 

Fouoher  vs.  Kenner,  36  A.  151 ;  Klmore  vs.  Hufty,  13  A.  227;  Hunter  vs. 
Bell,  14  A.  142;  Rau  vs.  Katz,  26  A.  463;  Buck  vs.  Colbath,3  Wall.  .H34. 

I.  Nor  failure  to  collect  rents  where  person  in  possession 
was  owner  and  when  they  offered  to  seizing  creditor  use  of 
their  names  for  all  useful  purposes. 

White,  Richards  A  Go.  vs.  Waggaman,  38  A.  934;  Oonte  vs.  Handy.  34 
A.  882. 

Sureties  on  indemnity  bond  liable  only  where  sheriff  or 
marshal  would  be  liable. 
Foncher  vs.  Kenner,  36  A.  160. 

S.  Sheriff  releasing  a  seizure  under  one  writ  and  giving  an 
illegal  and  unjust  preference  in  favor  of  another,  will  be 
Bable  to  plaintiff  in  first  execution. 
I^noh  *  Oa.  vs.  Leokle,  9  A.  506. 
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6.  And  will  be  liable  for  goods  damaged  while  under  seirare, 
as  for  improper  storage,  or  iUegal  acts,  where  seizing  cred- 
itor does  not  instmct. 

Laliolais  ts.  Citizens'  Bank,  88  A.  1444 ;  Gasman  ts.  DePoret,  It  A. »; 
Barrimore  vs.  MoPeely,  83  A.  1183 ;  Mayes  ts.  Schmidt,  U  A  ITS. 

7.  And  also  when  he  executes  first  a  writ  of  attachment  plsced 
in  his  hands  after  another  one,  the  plaintiff  can  onlj  hold 
sheriff  for  amount  he  would  have  realised  had  writ  been 
properly  levied. 

Grabenheimer  ts.  Badd.  40  A.  107. 

8.  Also  where  he  g^ves  time  to  bidder  not  complying  with  hii 
bid. 

Walker  vs.  Alien,  19  L.  307;  Galller  ts.  Garcia.  2  R.  3ia. 

(D)  Sheriff  liable  only  for  actual  damages  in  absence  of  malice. 
Bogel  TS.  Bell,  15  A.  168;  Macias  ts.  Sheriff,  43  A.  294. 

i.  Elements  of  actual  damages : 

(a)  Attorney's  fees  paid  in  injunction  suit  to  stay  sale. 
Ohappuis  TS.  Waterman,  34  A.  60;  Givea  ts.  White,  39  A.Sl?: 

DykoTS.  Walker,  5  A.  519;  Willis  vs.  Scott.  11  A.  10. 

(b)  But  not  attorney's  fees  in  prosecuting  action  for 
damages. 

Chappuis  T8.  Waterman,  84  A.  60. 

766.  Duty  of  Sheriff  to  Pay  Over  Funds,  etc.— It  shall 
be  the  duty  of  the  sheriffs  to  pay  over  to  the  parlies  en- 
titled to  the  same  all  sums  of  money  received  or  collected 
by  them,  by  virtue  of  an  order  br  judgment  of  a  court, 
and  all  njoneys,  bonds  or  obligations  which  they  hold  in 
their  ofl5cial  capacity,  on  the  first  demand,  made  for  that 
purpose  by  said  parties,  their  attorneys,  or  agents. 

(A  >   When  sureties  of  sheriff  are  liable. 

1.  They  can  not  be  held  where  purchaser,  instead  of  retain- 
ing amount  of  his  bid  necessary  to  pay  mortgage  or  privi- 
leged claims  ranking  that  of  seizing  creditor,  pays  the  same 
to  sheriff. 

Baoas  vs.  Hernandez,  81  A.  85;  Pepper  vs.  Dunlap,  16- L.  IW:  Mer- 
chants' Bank  vs.  Peters,  2  B.  214;  Cuminlngs  vs.  ErwIu.lS  AW9;li«. 
Co.  vs.  Gitlingbam,  1  H.  .305. 

2.  Where  summary  remedy  is  used,  as  by  rule,  to  which  no 
exception  is  made  below,  none  will  be  heard  on  appeal. 

Quertier  vs  Succession  of  Hille,  18  A.  65;  LeBcsuf  vs.  MerljB,  1  A.  IW. 
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PreBcripHon  of  actions  againti  sheriff, 

L  Prescribed,  as  against  sheriffs  and  their  soreties,  by  lapse 
of  two  years  from  date  at  which  right  of  action  accrued. 
Suooestioaof  MoCIoskey,  82  A.  146;  Hernandez  ▼■.  Hugh,  26  A.  360; 
Hardee  vs.  Donn,  18  A.  16L 

2.  Bat  where  action  is  for  passive  violation  of  offi.  al  daty,  as 
failure  to  pay  over  money  collected,  putting  in  default 
necessary  and  prescription  runs  from  date  of  demand. 

SnooeMion  of  MoOloskey,  82  A.  146;  Scale  ts.  Norwood,  80  A.  486; 
Fnqua  rt.  Tonng,  14  A.  216;  Eohler  ys.  Walden,  28  A.  279. 

Previous  to  1887  prescription  was  one  year. 

Semper  ts.  Buhler,  6  N.  8.  666;  Fitk  ts.  Browder,  6  N.  8.  691. 

FdUowing  CLctions  (igainst  sheriffs  and  sureties  prescribed  by  two 
ears: 

1.  To  recover  proceeds  of  sale  under  ^ri /acicM. 

Mulholiand  ▼&.  Henderson,  3  R.  297. 

2.  To  recover  damages  for  wrongful  seizure. 

Brice  vs.  Jones,  6  A.  686. 

3.  To  recover  money  received  in  official  capacity. 

Kohler  ts.  Walden,  23  A.  299. 

When  prescription  of  two  years  will  not  apply. 

See  Spalding  &  Rogers  vs.  Waiden,  23  A.  476;  State  vs.  Hanson,  26  A.  126. 

When  current  of  prescription  begins : 

1.  Where  wrong  complained  of  is  malfeasance,  an  active 
violation  of  official  duty,  prescription  runs  from  date  of 
act,  as  a  false  return  or  wrongful  seizure.  No  putting  in 
default  necessary. 

Snuoesslon  of  MoClo««key,  32  A.  146. 

2.  But  for  moneys  collected  and  not  paid  over,  putting  in  de- 
fault necessary  and  prescription  runs  from  demand. 

Soule  vs.  Norwood,  80  A.  486;  Fuqua  vs.  Knighter,  14  A.  216. 

^67.  Failure  of  Sheriff  to  Pay  Over  Funds,  etc. — 
medy — Penalty. — And  if  any  sheriff  neglect  or  refuse 
pay  over  the  funds  in  his  hands  on  said  demand,  the 
ty  aggrieved  may  proceed  against  said  sheriff,  by 
•tion,  of  which  twenty-four  hours'  notice  shall  be 
en;  and  if  it  appear  to  the  satisfaction  of  the  court 
it  the  sheriff  has  neglected  or  refused  to  pay.  over  any 
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funds>  or  deliver  any  bonds  or  obligations  in  his  pos- 
session to  the  party  entitled  to  the  same,  without  any  legal 
cause  or  reasonable  excuse,  he  shall  be  removed  from 
office,  and  the  court  shall  condemn  him  to  pay  to  the 
claimant,  as  well  the  sum  due,  as  twenty  per  cent,  dam- 
ages per  annum,  reckoning  ffom  the  time  when  the  money 
ought  to  have  been  paid. 

1.  Right  of  sheriff  to  retain  funds  to  pay  costs. 

Haile  Y8.  Rils,  9  R.  609;  Silliyen  vs.  Bellocq,  Noblom  A  Co.,  30  A.  IQS^ 

2.  He  can  not  set  np  defences  personal  to  plaintiff  or  de- 
fendant. 

Chase  vs.  Bell,  82  A.  461 ;  Lynch  vs.  Leckie,  9  A.  606. 

8.    Proceeding  by  motion  proper  against    sheriff,  bnt  not 
against  sureties  unless  specially  allowed  by  statute. 

Soulo  vs.  Worsham,  22  A.  79;  6  R.  435 ;  3  A.  306,  434 ;  12  A.  201 ;  14  A.  880. 

768.  Duty  as  to  Fines  —The  sheriff  is  bound  to  recover 
and  account  for  all  fines  which  are  imposed  by  the  dif- 
ferent courts  of  his  parish,  and  shall  pay  the  amount 
every  six  months;  those  which  are  for  the  benefit  of  the 
State,  into  the  hands  of  the  State  Treasurer,  and  those 
which  accrue  to  the  parish  into  the  hands  of  the  treasurer 
of  such  parish. 

Such  fines  shall  be  collected  in  the  manner  prescribed 
by  special  laws. 

769.  Penalty  for  Failing  to  Pay  Over  Fines— The 
sheriff  who  shall  neglect  to  make  payment  of  the  fines 
recovered  by  him  at  the  times  fixed  by  the  preceding 
article,  shall  be  condemned  to  pay  the  amount,  on  motion 
in  the  name  of  the  State  by  the  treasurer  into  whose 
hands  the  payment  should  have  been  made,  before  the 
court  of  the  district  or  parish  where  the  sheriff  resides. 

770.  Sheriff  May  Swear  Appraiser — ^When  the  sheriff 
causes  property  to  be  appraised,  which  has  been  seized  or 
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ained  by  him,  said  sheriff,  or  any  judge  or  justice  of 
>eace,  may  administer  the  oath  to  the  appraiser;  but 
aid  sheriff  shall  receive  no  fee  or  compensation  for  the 
inistration  of  said  oath;  nor  shall  he  administer  an 
in  any  other  case  than  the  one  now  mentioned,  or  in 
others  as  the  law  shall  make  provision  for. 

1.  Power*  of  Deputies — Coroner  Cannot  Appoint 
ity — ^The  deputy  sheriff  may  represent  the  sheriff  in 
le  duties  confided  by  law  to  the  latter,  but  this  power 
es  in  all  case  where  the  duties  of  the  sheriff  are  fulfilled 
le  coroner,  as  directed  in  the  next  article. 

ra  of  deputy  sheriff: 
represents  sheriff,  and  has  power : 
..  To  sign  deeds  of  sale. 

Eellar  y8.  Blanohard,  21  A.  i», 
!.  To  sign  notices  of  seizure  or  advertisement. 

Wallis  TB.  Thomas,  6  A.  76. 

\  To  administer  oath  to  appraisers. 

Copeland  vs.  Labatut,  6  A.  61 ;  Lambert  vs.  De  Santos,  10  A.  725. 

:.  To  amend    return,   even  after  termination  of  his  official 
powers,  and  after  his  return  is  attacked. 

Elmore  vs.  Bell,  2  B.  481 ;  Aubert  vs.  Buhler,  3  N.  8.  489. 

3.  When  Coroner  Acts— The  coroner  is  appointed  to 
)rm  the  duties  of  the  sheriff,  where  that  office  is  va- 
,  either  by  the  death,  resignation,  or  removal  of  the 
nbent,  until  a  successor  has  been  appointed, 
le  coroner  also  discharges  the  duties  of  the  sheriff, 
lever  the  latter  is  interested  in  a  cause. 


3.  Appointment  and  Duties  of  Coroners — The  pro- 
ns  relative  to  the  appointment  of  coroners,  and  the 
ts  exclusively  confided  to  them,  are  prescribed  by 
ial  laws. 
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SECTION  n. 

Of  the  Duties  and  Powers  of  Clerks. 

774.  Duties  of  Clerks — Clerks  shall  issue  all  orders  or 
writs  in  the  name  of  the  State  of  Lrouisiana,  and  from  the 
courts  from  which  they  issue,  and  shall  seal  them  with 
the  seal  of  such  court,  and  sign  them  with  their  own 
names,  designating  their  quality  as  clerks. 

0.  p.  179,  626,  1046. 

{A)  Duties  of  clerks  : 

Art.  122  of  Constitution  of  1879;  Art.  83  of  Constitution  1868. 

1.  To  give  bond. 

Act  58  of  1880. 

2.  To  regulate  their  fees  according  to  law. 

Act  186  of  1880. 

8.  To  certify  records  made  from  their  books  recording  peti- 
tion, answer  and  pleading^,  with  judgements,  interlocutory 
and  final,  to  serve  in  civU  or  criminal  cases  as  eyidencc 
when  originals  are  lost. 

Act  17  of  1878. 

4.  To  nutke  transcript  properly,  failing  in  which  he  will  be 
ordered  to  make  one  anew  at  his  own  cost. 

Edson  vs.  McGraw,  37  A.  294 ;  Trounstin©  vs.  Ware  &  JCunn,  38  A.  7m 

(B)  Clerks  issue  orders  and  writs: 

1.  An  order  granted  and  signed  by  the  clerk  for  an  attachment 
to  issue  needs  no  seal.     The  writ  itself  must  have  seal 

Seeligson  A  Co.  vs.  Rigmaiden  St  Co.,  87  A.  723. 

2.  Seal  necessary  to  authenticate  citation,  subpcenas  and 
court  records. 

state  vs.  Brown,  33  A.  1151 ;  Campbell.  Richtie  &  Co.  TS.  Karr,  7  L.  lO; 
Smith's  Heirs  vs.  Blount,  10  L.  483;  Ward's  Heirs  vs.  nowman,  12  L> 
570;  Thompson  vs.  Freeman  et  al.,  Bi  A.  996. 

(a)  But  certificate  attached  to  transcript  of.  appeal  re- 
quires no  seal. 

Wood  vs.  Harrell,  14  A.  61. 

(h)  And  where  the  copy  of  a  document  chows  no  seal^ 
'         original  may  be  inspected  to  show  that  there  was  a  seal 

'{'"■    '  -   ■   46  it.      -  f        -.  t  . 

Oonway  vs.  Erwin,  1  A.  391 ;  Mcaley  vs.  Vorls,  2  A.  140. 
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3.  Certificate  of  authenticity  of  record  mast  emanate  from 
clerk  himself,  not  deputy. 
Gerald  vs.  Gerald,  5  A.  245. 

Pfnoers  of  clerks : 

1.  Of  clerks  ont  of  the  parish  of  Orleans. 

See  Aots  106  of  1880,  43  of  1882. 15  st  18S4  and  137  of  1888. 

Act  106  of  1880  was  superseded  by  Act  43  of  1882. 

2.  Act  43  of  1882  provides: 

Section  1.  That  the  clerks  of  the  district  courts  throughout 
the  State,  the  parish  of  Orleans  excepted,  shall  have  power, 
whether  the  judge  be  present  or  absent  from  the  parish,  to 
grant  orders  for  writs  of  arrest,  attachment,  sequestration, 
provisional  seizure,  atid  to  fix  the  amount  of  bond  therefor, 
except  when  the  amount  is  fixed  by  law. 

Act  75  of  1884  grants  the  additional  power,  in  the  absence 
of  the  judge  from  the  parish,  his  recusation  or  inability  to 
act,  to  grant  orders  of  garnishment  under  writs  of  ji,  fa,  or 
attachments  and  orders  of  appeal,  and  to  fix  the  amount 
of  the  bonds  for  such  appal,  where  the  same  is  not  fixed  by 
law ;  and  in  such  cases  the  absence,  recusation  or  inability 
of  said  judge  shall  be  made  to  appear  by  the  oath  of  the 
party  or  his  attorney  annexed  to  the  petition  or  applica- 
tion. That  the  powers  herein  conferred  upon  clerks  of 
court  shall  be  exercised  by  them  alone,  and  not  by  their 
deputies. 

Sec.  2  of  Act  43  of  1882:  That  they  shall  have  power  to  ad- 
minister oaths  in  all  cases ;  to  order  calls  in  warranty  and  to 
issue  citations  thereon;  to  issue  commissions  to  take  the 
testimony  of  witnesses  residing  in  or  out  of  the  State ;  to 
fix  the  return  day  thereof,  and  to  appoint  commissioners 
to  execute  the  same;  to  grant  orders  for  afiixing  seals; 
taking  inventories;  to  appoint  and  confirm  tutors,  under- 
tutors,  dative  testamentary  executors,  administrators  and 
curators  of  vacant  successions,  after  giving  the  notices  pre- 
scribed by  law;  provided,  that  no  opposition  be  made 
thereto. 

Sec.  3.  That  they  shall  have  power  to  take  necessarj-  bonds 
required  of  tutors,  dative  testamentary  executors,  adminis- 
trators, curators  of  vacant  successions,  curators  of  .inter- 
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dieted  persons,  syndics  of  insolvent  successioiis,  and  syn- 
dics of  insolvent  debtors;  to  order  family  meetings,  to  con- 
voke meetings  of  creditors  of  insolvent  snccessions,  of  in- 
solvent debtors,  and  to  homologate  their  proceedings,  when 
not  opposed ;  to  issue  orders  for  the  advertisements  of  the 
filing  of  accounts  and  tableaux  of  tutors,  of  executors,  of 
administrators,  of  curators  of  vacant  successions,  of  can- 
tors of  interdicted  persons,  of  syndics  of  insolvent  succes- 
sions and  of  syndics  of  insolvent  debtors. 

Sec.  4.  In  the  absence  of  the  judge  from  the  parish,  or  in  ease 
of  his  recusation,  they  shall  have  power  to  allow  interven- 
tions, grant  orders  of  third  opposition  with  or  without  in- 
junction, appoint  special  tutors  or  tutors  ad  hoc  to  minon, 
appoint  curators  and  curators  ad  Aoc,  appoint  advocates  to 
absentees.  They  shall  also  have  power  to  grant  orders  set- 
ting aside  writs  of  arrest,  attachments,  provisional  seisore, 
sequestration,  and  to  fix  the  amount  of  bond  therefor,  ex- 
cept when  the  amount  is  fixed  by  law;  to  grant  orders  for 
the  sale  of  succession  property  upon  the  application  of  the 
administrator  or  curator;  provided,  the  application  be  ac- 
companied by  a  statement  of  the  debts  of  the  succession. 

Sec.  6.  In  the  absence  of  the  judge  from  the  parish,  or  in 
case  of  his  recusation,  they  shall  also  have  power  to  order 
the  execution  of  wills  and  to  confirm  testamentary  execu- 
tors; provided,  no  opposition  be  made  thereto;  to  order 
executors,  tutors,  administrators,  curators  and  syndics  to 
file  accounts  within  ten  days  after  such  an  order  may  be 
served;  and  it  shall  be  their  duty  to  grant  such  orders 
when  required  by  any  party  in  interest;  an  additional  daj 
shall  be  allowed  for  every  ten  miles  between  the  residence 
of  the  party  so  ordered  and  the  court  house. 

Sec.  6.  In  all  cases  in  which  the  clerk  is  empowered  by  this 
act  to  grant  orders  in  the  absence  of  the  judge  from  the 
parish,  or  in  case  of  his  recusation,  the  oath  of  the  party  or 
his  attorney,  that  the  judge  is  absent  from  the  parish,  or  that 
being  recused  he  is  unable  to  give  the  order,  must  be  an- 
nexed to  the  petition  or  application;  provided,  that  when 
the  clerL  grants  orders  of  injunction  for  a  specific  sum  of 
money  he  shall  require  bond  in  an  amount  equal  to  one- 
half  of  the  sum  enjoined,  and  when  the  sale  of  specific 
property  is  enjoined  by  the  defendant,  or  any  third  party, 
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the  bond  shall  be  for  an  amount  eqnal  to  one -half  of  the 

estimated  valne  thereof,  as  certified  to  by  the  officer  mak-  ^ 

ing  the  seizure,  or  in  an  amount  equal  to  one -half  of  the 

claim  under  which  the  seizure  was  made,  at  the  option  of 

plaintiff  in  injunction. 

Sec.  7.  In  all  cases  of  opposition  filed  in  the  clerk's  office,  it 
shall  be  his  duty  to  place  the  opposition  on  the  docket  of 
the  court;  in  aU  cases  where  the  orders  granted  by  the 
clerk  requires  the  services  of  a  notary,  the  commission  shall 
be  issued  by  the  notary  indicated  by  the  party  obtaining  the 
order. 

Sec.  8.  Amended  and  re-enacted  by  Act  137  of  1888  as  follows; 
Olerks,  with  the  approval  of  the  judge,  may  appoint  depu- 
ties, who  shall  take  the  oath  required  by  the  Constitution; 
they  shaU  exercise  aU  the  powers  granted  to  clerks,  ex-offldo 
recorders  of  conveyances,  mortgages  and  other  acts,  and 
ex'Offldo  notaries  public,  and  ex-offlcio  clerks  of  courts  of 
appeal,  except  such  judicial  powers  as  are  herein  or  may 
hereafter  be  granted  pursuant  to  Article  One  Hundred  and 
Twenty -two  (122)  of  the  Oonstitution,  which  shaU  belong  to 
the  clerk  alone  and  to  the  chief  deputy  clerk  when  the  clerk 
is  absent  from  the  county  seat,  or  from  any  cause  is  unable 
to  act;  provided,  that  the  chief  deputy  clerk  shall  in  no  case 
be  authorized  to  bond  an  injunction  or  any  conservatory  writ. 
In  the  event  of  the  death,  resignation  or  removal  of  any 
clerk  of  district  court,  one  or  more  of  them,  to  be  desig- 
nated by  the  judge,  shall  continue  in  office  until  his  successor 
shall  have  been  appointed  or  elected  and  duly  qualified. 

See.  9,  of  Act  43  of  1882:  Nothing  in  this  act  shall  be  so  con- 
strued as  to  interfere  with  or  curtail  the  powers  or  duties 
of  clerks  or  their  deputies  under  existing  laws. 

N.  B. — ^Act  13  of  1894  amends  Act  43  of  1882,  granting  cleika 
in  country  additional  powers. 

(D)  Strict  construction  of  powers: 

Powers  of  clerks  of  issuing  orders,  for  administration  of  jus- 
tice, according  to  constitutional  requirement,  must  be 
specified  and  determined.  They  are  excluded  when  not 
clearly  given. 

state  ez  reL  Boyd  vs.  Green,  84  A.  1029;  Neda  vh.  Fontenot,  2  A.  ;hI; 
10  A.  496;  Gerald  TS. Gerald, 5  A. 24A ;  12  A.  612;  SuccenHion  ofTanaer^ 
22  A.  91. 
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(E)  Appealability  of  orders  by  clerks. 

Orders  granted  by  clerks  can  be  appealed  from  or  annulled 
when  they  could  be  if  granted  by  judge, 
state  ex  rel.  Boyd  vs.  Green,  84  A.  1029. 

(F)  Clerk  has  no  power: 

1.  To  approve  tableaux  of  debts,  homologate  accounts  of  ad- 
ministration and  authorize  administrators  to  pay  debts. 

Succession  of  Price,  35  A.  907. 

2.  To  appoint  administrator  unless  there  is  an  order  for  sach 
appointment-— even  though  the  order  itself  most  emanate 
from  the  clerk. 

Succession  of  Ploard,  83  A.  1186;  Wirt  vs.  PIntard,  40  A.  233. 

8.  To  accept  cession  of  insolvent  and  stay  proceedings  against 
person  and  property. 

state  ex  rel.  Boyd  vs.  Green,  34  A.  1027. 

4.  To  issue  order  of  seizure  and  sale;  but  he  may  order  sale 
under  C.  P.  990. 

Davie  vs.  Scriber,  38  A.  651. 

6.  To  give  order  to  bond  sequestered  property. 

Clapp  &  Co.  vs.  Plielps  A  Co.,  19  A.  461. 

Aliier  now  under  Sec.  4,  Act  43  of  1882. 

6.  To  probate  a  will. 

Succession  of  Tanner,  22  A.  93. 

Aliter  now  under  Sec.  6  of  Act  43  of  1882. 

(Q)  Clerk  has  power : 

1.  To  issue  injunction  in  absence  of  judge  or  when  he  is  in- 
terested. 

Witkowski  vs.  Selby,  15  A.  328. 

2.  To  issue  ^.  fa,  on  twelve  months'  bond. 

Cobb  vs.  Kichardson,  30  A.  1228. 

8.  To  order  sale  of  succession  pjroperty. , 

Herrlman  vs.  Januey,  31  A.  276;  Woods  vs.  Lee,  21   A.  607;  Suecession 
of  Boyd,  12  A.  612. 

4.  To  issue  a  bench  warrant. 

J?tate  vs.  Gordon,  18  A.  528. 

5.  To  issue  commission  to  take  testimony. 

Cannon  vs.  Wlilte,  16  A.  88;  Bradford  vs.  Cooper,  1  A.  325;  Ferriber 
vs.  Lutting,  9  A.  169;  Rhodes  vs.  Myers,  16  A.  398. 
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(H)  Rights  of  clerk: 

As  to  transcript  of  appeal :  He  may  demand  payment  before 
delivery. 

state  Y8.  Behrens,  17  A.  67;  Btate  ys.  Phillips,  6  B.  806;  Aots  1873,  p.  71, 

•  No.  24 ;  State  ex  rel.  Richard  vs.  Clerk,  28  A.  660 ;  but  see  alUer  before 

Act  24  of  1872;  State  ex  rel.  Kearney  vs.  Clerk,  22  A.  063;  State  ex  rel. 

Washington  vs.  Clerk,  23  A.  762;  State  ex  rel.  Anseline  vs.  Clerk,  22 

A.  685;.22  A.  578;  22  A.  608. 

(I)  Clerks  amenable  to  their  own  Judges  only : 

Hence  district  jndge  will  not  have  power  to  investigate  acts 
of  clerk  to  Supreme  Court. 
Gee  vs.  Drew,  38  A.  274. 

(J)  Powers  of  deputy : 
May  ordinarily  perform  such  functions  as  clerk  himself.      He 
may — 

Sign  certificate  to  transcript  of  appeal. 

Burton  vs.  Hicks,  27  A.  607;  Downs  vs.  Tarkington,  3  A.  247;  Bank  vs. 
Watson,  16  L.  88. 

And  clerk's  name  need  not  be  in  the  body  of  the  certifi- 
cate, or  in  transcript  of  appeal. 

Elder  vs.  New  Orleans,  31  A.  500. 

775.  Clerk's  Duty  to  Keep  Record  Books — Clerks  shall 
keep  at  least  two  record  books. 

0.  p.  1045. 

776.  Record  of  Cases — In  one  they  shall  set  down  in 
order  the  titles  of  all  causes  depending  before  the  court, 
mentioning  the  date  of  the  filing  of  the  petitions  t)r  an- 
swers, and  the  names  of  the  counsel  employed  by  the 
parties. 

1.  Party  filing  document  with  clerk  must  see  that  it  is  actu- 
ally filed.  Motion  to  dismiss  is  not  properly  in  the  record 
if  not  marked  filed. 

Ford  vs.  Brooks,  36  A.  161. 

2.  CHerks  may  record  mandates  of  Supreme  Court  and  issue 

all  necessary  process  for  their  execution. 

Edwards  vs.  Whited,  29  A.  647;  State  ex  rel.  Bovee  vs.  Herron,  24  A. 
619. 
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777,  Minute  Book — In  the  other  they  shall  set  down  all 
the  orders  and  judgments  rendered,  as  well  as  the  motions 
made  by  the  parties  or  their  counsel. 

,       0.  p.  644 ;  Ainet  vs.  Boyer.  43  A.  888. 

(A)  Minutes  of  court : 

1.  Minutes  are  presumed  truthfully  entered. 

state  TS.  Shellang.  84  A.  850. 

2.  Oourts  have  power  to  correct  minutes  to  conform  to  tenth 
either  in  chambers  or  in  term  time. 

PIcard  A  Well  vs.  Prival,  86  A.  871;  Sta^ev8.  Polke,3  A.744;8UleTi 
Cox,  33  A.  1057;  State  vs.  Mason,  82  A.  1018;  State  vs.  Onmaolit.lflA 
198  State  vs.  Frith,  14  L.  191;  State  vs.  Alvare*,  7  A.  283;  SUters. 
(Jates,9A.94:34  A.  869. 

8.  Minutes  not  impeachable  by  parol  evidence. 

Mann  vs.  Mann.  S3  A.  352 ;  Green  vs.  Reagan,  82  A.-974 ;  Taylor  w.  Jonw, 
8  A.  621 ;  40  A.  135;  40  A.  862;  84  A.  1117. 

4.  But  neither  in  civil  nor  criminal  cases  can  court  change  iti 
minutes  in  chambers  on  ex  parte  motion  without  notice  to 
parties. 

Picard  A  Well  vs.  l*rival,  85  A.  871;  State  vs.  Bevells,  si  A.  387;  8tttt 
vs.  Smith,  31  A.  406 ;  State  vs.  Kranoh,  25  A.  115. 

6.  No  evidence  is  necessary  to  correct  minutes  when  judge 
knows  facts. 

state  vs.  Branch,  25  A.  115. 

6.  Minutes  may  be  corrected  even  after  appeal,  if  made  con- 
tradictorily. 

state  vs.  Howard,  84  A.  869;  State  vs.  Tessier,  32  A.  1227;  Stown. 
lievella,  31  A.  387;  State  ex  rel.  Ogden,  Attorney  General,  ?«•  Jw*!** 
31  A.  557;  State  vs.  Smith,  81  A.  406. 

7.  Correction  may  be  made  out  of  term,  or  at  a  subsequent 
term,  or  even  though  a  different  judge  be  on  the  bench. 

state  vs.  Folke,  2  A.  744. 

8.  Corrected  minutes  brought  up  under  certiorari,  and  judge 
may  be  mandamused  to  make  correction. 

state  vs.  Gates,  9  A.  94. 

B)  Nunc  pro  tunc  entries. 

1.  Nunc  pro  tunc  entry  on  minutes  may  be  made  of  matters 
inadvertently  omitted,  not  where  matter  to  be  entered  i» 
entirely  new. 

Lemann  vs.  Truxlllo,  32  A.  75. 
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'2.  Nunc  pro  tunc  entries  on  minates  may  be  made  of:  ^ 

(aj  Order  of  appeal  by  oversight  omitted  from  the  min- 
ates. 

Dykes  vs.  Cockrell,  7  A.  707. 

(b)  Signing  of  judgment  rendered  at  a  previous  term. 

state  YS.  Wyat  et  al.,  7  A.  701 

(c)  Enactment  and  promulgation  of  ordinance  of  police 
jury  omitted  from  minute  book  of  police  jury. 

Bathurst  vs.  Cour!*e,  8  A.  260. 

778.  Records  Open  to  Inspection — Index — Both  these 
records  shall  be  open  to  the  irispection  of  all  parties  inter- 
ested or  their  counsel,  and  shall  be  accompanied  by  an 
alphabet  containing  the  titles  of  the  causes,  with  the  num- 
ber of  the  pages  on  which  are  to  be  found  the  motions, 
oi;ders,  or  judgments  relating  to  them. 

779.  Safe  Keeping  of  Records— Clerks  shall  preserve 
with  the  greatest  care  the  pleadings,  documents  and  pa- 
pers confided  to  them,  as  well  as  the  minutes  of  the  court, 
and  they  shall  be  provided  with  closets  or  desks  in  which 
these  papers  may  be  kept  safely  and  under  key. 

780.  Penalty  Where  Clerk  Fails  or  Refuses  to  Make 
Copies,  etc. — If  any  clerk  of  the  court  shall  neglect,  fail 
or  refuse  to  issue  any  copy,  paper,  citation,  writ  or  other 
process,  when  so  required  to  do  by  any  party,  or  their 
counsel  authorized  to  require  such  service,  who  has  made 
the  proper  deposit  and  complied  with  the  requirements 
of  law  authorizing  them  to  demand  such  service  from 
the  clerk,  such  clerk  shall,  on  such  facts  being  brought  to 
the  attention  of  the  court,  in  writing,  sworn  to  by  the  party 
making  it,  which  shall  be  served  with  the  order  made 
thereon  by  the  judge,  fixing  the  time  for  trial  thereof, 
not  exceeding  two  days  from  the  date  of  the  order,  be 
brought  to  trial,  which  trial  shall  be  summary  and  without 
jury;  and  if  such  clerk  shall  be  found  guilty  of  the  charge, 
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he  shall  be  considered  in  contempt  of  court,  and  be  fined 
in  a  sum  not  exceeding  one  hundred  dollars,  or  impris- 
oned not  exceeding  thirty  days,  or  suspended  from  office, 
either  one  or  all,  and  the  clerk  and  his  securities  on  his 
official  bond  shall  be  responsible  to  any  party  for  any 
damage  that  may  result  from  his  failure,  refusal  or  neg- 
lect to  perform  any  duty  required  of  him  by  law. 

781.  No  Fee  Where  Process  Defective — If  the  clerk  of 
any  court  fail  to  comply  with  any  legal  formality  in  issuing 
citations,  petitions,  or  other  process,  or  if  the  same  be  not 
a  true  copy,  or  legal  in  form  or  substance,  no  fee  shall 
be  charged  by  the  clerk  for  issuing  such  copy  or  process; 
and  he  shall,  moreover,  be  responsible  to  the  sheriff  for 
any  cost  he  may  incur  in  executing,  or  attempting  to  ex- 
ecute, any  such  process,  and  the  parties  to  such  suit  shall 
not  be  charged  with  any  of  the  clerk's  or  sheriff's  costs 
above  referred  to. 

782.  Clerks  Have  Right  to  Appoint  Deputies— Oath- 
Clerks  of  district  courts  shall  have  the  right  to  ap- 
point as  may  deputies  as  they  may  deem  advisable,  who 
shall  perform  ministerial  acts  only,  and  who  shall  take 
the  oath  prescribed  by  the  constitution  of  the  State,  and 
who  shall  discharge  the  duties  imposed  upon  them  ai 
such  by  law;  provided,  that  it  shall  be  the  duty  of  the 
clerk  of  each  district  court  in  this  State  to  appoint  a 
deputy  competent  to  discharge  the  duties  of  a  minute 
clerk  to  such  court,  when  the  clerk  does  not  perform  this 
duty,  and  no  such  deputy  clerk  shall  act  as  minute  clerk 
until  his  appointment  shall  be  approved  by  the  judge  of 
such  court. 

783.  Duties  Imposed  by  Law  on  Clerks  and  Sherifb— 

All   the    duties   imposed   by  law  on    sheriffs  and  clerk« 
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shatl  continue  in  every  thing  not  contrary  to,  or  in- 
compatible with,  the  provisions  contained  in  the  present 
chapter. 

SBonoN  in. 

Of  Translators^  Criers  and  Constables. 

784.  Translators  and  Criers  Hold  Office  for  One  Year — 

It  is  the  duty  of  the  translators  and  criers  appointed  by 
the  different  courts  to  attend  punctually  for  the  fulfilment 
of  the  duties  imposed  upon  them,  who  shall  hold  their 
offices  for  one  year. 

785.  Courts  May  Appoint  Translator — His  Oath — If 
there  be  no  translator  appointed,  or  he  should  be  absent, 
the  court  may  appoint  one,  if  necessary,  at  the  request  of 
one  of  the  parties,  who  shall  take  an  oath  to  execute  well 
and  faithfully,  to  the  best  of  his  knowledge,  such  transla- 
tions as  he  is  charged  with,  unless  the  attorneys  for  the 
parties  agree  that  they  themselves  or  one  of  them  shall 
do  it. 

CHAPTER  X. 


OP  ORDBRS   WHICH    COURTS    OF   JUSTICE     MAY    RENDER    IN 
CERTAIN    CASES. 

786.  Summary  Orders  Which  Courts  May  Render — 
Besides  the  powers  which  are  granted  to  courts  of  justice 
according  to  the  provisions  above  mentioned,  there  are 
others  conferred  on  them  in  certain  cases,  which  are  ex- 
ercised in  a  summary  manner,  without  going  through  the 
ordinary  forms  of  action. 

It  is  of  these  powers,  and  the  manner  of  their  exercise, 
that  we  shall  treat  in  the  present  chapter. 

797.  Habeas  Corpus — ^The  first  of  these  powers  is  that 
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of  issuing  the  habeas  corpuSy  that  privilege  granted  to  all 
free  persons  of  being  released  from  illegal  arrest  or 
detention. 

788.  Other  Powers — The  other  extraordinary  powers 
belonging  to  courts  of  justice  may  be  divided  into  two 
species,  which  are  enumerated  in  the  two  following 
articles. 

789.  Mandamus  and  Prohibition — Courts  of  justice 
may,  in  certain  cases  hereafter  provided,  direct  orders  to 
individuals  or  corporations  to  compel  them  to  perform 
certain  duties  prescribed  for  them  by  the  law,  or  to 
prevent  them  from  usurping  powers  which  do  not  belong 
to  them. 

790.  Orders  to  Lower  Judges — Courts  of  appeaLhave 
the  right  to  issue  orders  to  inferior  judges : 

1.  Mandamus  and  Prohibition — To  compel  them  to 
render  justice  to  parties  or  to  perform  certain  duties  be- 
longing to  their  ofRce,  or  to  prevent  them  from  usurping 
an   authority  which  does  not   belong  to  them. 

2.  Certiorari — To  oblige  them  to  send  up  a  copy  of 
their  proceedings,  that  the  validity  of  them  may  be  ex- 
amined when  they  are  accused  of  having  violated  any  of 
the  forms  of  law. 

SECTION  I. 

Of  the  Writ  of  Habeas  Corpus. 

;/  791.  Habeas  Corpus — The  habeas  corpus  is  an  order  in 
writing,  issued  in  the  name  of  the  State  by  a  judge  of 
competent  jurisdiction,  and  directed  to  a  person  who  has 
another  in  his  custody,  or  detains  him  in  confinement, 
commanding  him  to  bring  before  the  judge  the  person 
thus  detained,  at  the  time  and  place  appointed,  and  to 
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state  the  reasons  for  which  he  thus  keeps  him  imprisoned 
aad  deprived  of  liberty. 


a  p.  1041. 


792.  By  Whom  Issued — The  Supreme  Court,  and  each 
ofjthejiidgesthereof ,  shall  have  power  to  issue  writs  of 
habeas  corpus,  at  the  instance  of  person*  in  actual  cus- 
tody, hi^cagfis^whenjhey^rhaj^^     appellate  jurisdiction ; 


and  ^strictjudges  shall  have  the  right  of  granting  writs 
of  habeas  corpus  within  the  limits  of  their  respective  juris- 
dictions, except  in  the  case  provided  by  the  following 
article. 

C.  p.  1041. 

By  whom  Habeas  Corpus  issued: 

1.  Supreme  Court  or  any  Judge  thereof: 
Art.  89  of  Oonstitation  of  1879  says:    ''The  Supreme  Ooort 
and  each  of  the  judges  thereof  shall  have  power  to  issue 
writs  of  habeas  corpus  at  the  instance  of  persons  in  actual 
custody  in  cases  where  it  may  have  appellate  jurisdiction.'' 

Supreme  Ck>urt  or  judges  thereof  can  issue  writ  of  habeas 
oorpus  only  in  cases  where  Supreme  Oourt  may  have  appel- 
late jurisdiction;  it  is  otherwise  as  to  writs  authorized  under 

Art.  90. 

State  ex  r«l.  DeBuys  T8.  Sheriff,  83  A.  1335;  State  ex  rel.  Brown  T8. 
Houston,  Judge,  86  A.  1194;  In  re  William  Ross,  88  A.  528;  Woo<l'8 
Case,  30  A.  673;  State  TS.  Fenderson,  38  A.  83;  State  ez  rel.  Slnnoll 
TS.  Falls,  83  A.  556. 

$.  OourU  of  appeal  Constitution  Art.  104:  "The  judges  of 
courts  of  appeals  shall  have  power  to  issue  writs  of  hdbe<is 
corpus  at  the  instance  of  all  persons  in  actual  custody  with- 
in their  respective  circuits." 

8.  District  Judge.  The  district  judges  shall  have  power  to 
issue  writs  of  ha^}ecLs  corpus  at  the  instance  of  all  persons  in 
actual  custody  in  their  respective  districts.  Contempt  not 
appealable  though  committed  in  appealable  case. 

state  ez  reL  Brown  ts.  Judge,  85  A.  1194 ;  Wood's  Case,  80  A.  673 ;  State 
ez  reL  Sinnot  Ys.  Falls,83  A.566;  State  ez  rel.  DeBuys  vs.  Judge,  83 
A.  1335;  but  see  State  ez  rel.  Orden  vs.  Sauvinet,  Sheriff,  34  A.  130. 

793.  By  Judge  of  Adjoining  District — When— When 
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the  judge  of  any  district  is  absent,  interested,  or  preveated 
by  any  cause  whatever  from  acting  in  that  quality,  and 
there  is  no  criminal  court  or  court  of  concurrent  jurisdic- 
tion in  the  district,  the  habeas  corpus  may  be  issued  by 
any  judge  of  competent  jurisdiction  in  one  of  the  adjoin- 
ing districts.  But,  in  this  case,  the  absence,  interest  or 
disability  of  the  judge  of  the  district  where  the  imprison- 
ment exists,  shall  be  made  to  appear  by  the  oath  of  the 
petitioner  or  other  sufficient  proof. 

When  district  judge  absent,  Supreme  Oonrt  may  issue  kabeat 
corpus, 

state  ex  rel.  Oondon  ts.  Sheriff.  36  A.  855. 

794.  How  Writ  Obtained — The  habeas  corf  us  may  be 
obtained  ^n^^petidon^  being  addressed  to  a  judge  who  has 
the  power  of  granting  it.  It  must  be  signed  by  the  party, 
or  some  other  person  in  his  name,  mentioning  in  the  latter 
case  the  name  of  the  parly  confined. 

795.  Recitals  of  Petition — This  petition  shall  state,  in 
substance,  that  the  party  applying  is  imprisoned  or  de- 
prived of  liberty,  and  by  whom,  if  the  person's  name  be 
known,  or  if  it  be  not  known,  by  designating  or  describ- 
ing his  person,  so  far  as  possible. 

796.  Copy  of  Order  Imprisoning,  when  Imprisooment 
by  Judicial  Order — If  the  imprisonment  or  detention  ex- 
ists, by  virtue  or  under  pretext  of  a  judicial  order,  the 
copy  of  such  order  shall  be  annexed  to  the  petition,  or  the 
p)etitioner  shall  allege  that  a  copy  of  it  has  been  demanded 
and  refused. 

797.  Recitals  of  Petition — If  the  imprisonment  or  de- 
tention took  place  by  virtue  of  a  judicial  order,  regular  in 
its  form,  but  illegally  obtained  or  executed,  the  petition 
shall  mention  in  what  the  illegality  consists. 
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798.  When  Imprisonment  Not  by  Judicial  Order — If 
the  imprisonment  or  detention  has  not  been  made  by  vir- 
tue of  a  judicial  order,  the  petitioner  need  only  allege 
that  he  is  illegally  imprisoned  or  confined. 

799.  Prayer  of  Petition — The  petition  shall  conclude 
by  praying  for  a  habeas  corpus ;  the  petitioner  shall  swear 
that  it  contains  the  truth  to  the  best  of  his  belief. 

800.  Order  for  Writ — The  judge  to  whom  this  petition  is 
presented,  if  he  has  the  power  of  issuing  a  habeas  corpus^ 
shall  immediately  grant  one  to  the  petitioner,  unless  it 
appears  by  the  petition  itself,  or  by  the  documents  annt^xed 
to  it,  that  the  party  can  not  be  set  at  liberty,  nor  admitted 
to  bail. 

801.  When  Granted  in  Court — The  habeas  corpus  may 
be  granted  in  court,  with  the  signature  of  the  clerk,  and 
the  seal  of  the  court,  or  out  of  court  under  the  signature 
alone  of  the  judge  to  whom  the  petition  is  presented. 

-^^2.  By  Whom  Writ  Served — The  habeas  corpus  may 
be  served  by  any  male  person  capable  of  giving  evidence. 

803.  Service — Concealment  of  Defendant — The  person 
to  whom  the  writ  is  delivered  may  serve  it  by  delivering  it 
to  the  person  to  whom  it  is  addressed,  or  who  keeps  the 
party  in  confinement;  and  if  that  person  refuse  to  receive 
the  writ,  he  who  is  charged  to  serve  it  shall  inform  him  of 
its  contents. 

But  if  the  person  to  whom  the  habeas  corpus  is  addressed  t 
conceal  himself  or  refuse  admittance  to  the  person  charged 
to  serve  it  on  him,  the  latter  shall  affix  the  order  on  the 
CJrterior  of  the  place  where  the  person  resides,  or  in  which 
the  petitioner  is  confined. 
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804.  Service— How  Proved — The  service  of  the  habeas 
corpus  shall  be  proved  by  the  affidavit  of  the  person  di- 
rected to  serve  it. 

805.  Return  of  Writ — It  is  the  duty  of  the  person  on 
whom  the  habeas  corpus  is  served,  whether  it  be  directed 
to  him  or  not,  to  obey  and  return  the  order  without  delay 
to  the  court  which  issued  it. 

806.  Production  of  the  Person  to  be  Set  at  Liberty- 
Obedience  to  the  habeas  corpus  is  manifested  on  the  part 
of  the  person  to  whom  it  is  directed,  by  his  producing  the 
person  to  be  set  at  liberty,  if  that  person  be  in  his  custody; 
and  by  making  on  the  back  of  the  order,  or  separately* 
his  answer  in  writing,  in  the  form  and  manner  hereafter 
directed. 

807.  Answer  of  Respondent — The  person  on  whom  a 
habeas  corpus  is  served  shall  declare  positively  in  his  an- 
swer: 

1.  Whether  he  has  or  has  not  in  his  power  or  custody 
the  person  to  be  set  at  liberty,  or  whether  that  person  is 
confined  by  him. 

2.  By  what  authority  and  for  what  cause  he  arrested  or 
detained  him. 

808.  Recitals  of  Answer — If  the  person  on  whom  a 
habeas  corpus  is  served  had  held  the  petitioner  in  confine- 
ment, or  had  detained  him  within  three  days  preceding 
the  service,  or  had  transferred  the  custody  to  another,  he 
shall  state  particularly  in  his  answer  to  whom,  at  What 
time,  for  what  cause,  and  by  what  authority,  he  made  the 
transfer. 

809.  Original  Order  Annexed  to  Answer— If  the  peti- 
tioner be  kept  in  custody  by  virtue  of  a  judicial  order,  the 
original  of  that  order  must  be  annexed  to  the  answer.      1 
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8io.  Signature  and  Affidavit  to  Answer — This  answer 
mu3t  be  signed  and  sworn  to  by  the  person  making  it. 

8ii.  When  Person  Need  Not  Be  Produced — Whenever  a 
habeas  corpus  shall  have  been  obtained  for  a  person  who 
is  confined  by  a  virtue  of  a  final  judgment  or  order  of  any 
competent  tribunal  of  civil  or  criminal  jurisdiction,  the 
officer  having  the  legal  custody  of  such  person  need  not 
produce  him  unless  specially  ordered  to  do  so,  notwith- 
standing such  final  judgment  in  the  cases  laid  down  in  the 
following  article,  and  it  shall  be  sufficient  for  him  to  re- 
turn the  habeas  corpus,  with  his  answer  in  writing,  annex- 
ing the  judgment  or  order  by  virtue  of  which  the  person 
is  confined. 

812.  Order  for  the  Production  of   Person   Confined — 

The  judge  may  direct  that  the  person  confined  shall  be 
produced  before  him,  notwithstanding  any  final  judgment, 
sentence,  or  order  under  which  he  may  have  been  de- 
prived of  liberty,  if  it  appears  to  him  that  from  some  cause 
expressed  in  the  affidavit  on  which  the  habeas  corpus  was 
granted,  or  in  the  answer  accompanying  the  return  of  the 
writ,  this  production  is  necessary  to  enable  him  to  grant 
to  the  party  the  relief  prayed  tor. 

813.  Writ  Returnable  in  Twelve  Hours— When— The 

return  of  a  habeas  corpus  shall  be  made  in  twelve  hours 
after  its  service,  or  sooner  if  it  be  so  ordered  by  the  writ, 
in  every  case  where  the  place  of  confinement  is  not  more 
than  ^wglvejniles  from  that  to  which  the  return  is  to  be 
made. 

If  the  person  confined  is  at  a  greater  distance,  the  time 
for  the  return  shall  be  increased  one  day  for  every  twenty 
miles  distance,  and  so  in  proportion  for  shorter  distances. 

814.  Arrest  of    Disobeying    Respondent — When,  itht 
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habeas  corpus  has  been  duly  served,  if  the  party  in  whose 
favor  it  has  been  granted  is  not  produced  within  the  time 
above  fixed,  the  judge  who  issued  the  writ  shall  issue  a 
warrant  to  some  officer  of  justice,  commanding  him  to 
arrest  and  take  in  charge  the  person  who  disobeyed  the 
writ,  and  to  bring  such  person  before  him  to  be  proceeded 
against  according  to  law. 

815,  His  Punishment — If  the  person  thus  brought  be- 
fore the  judge  refuses  to  deliver  the  habeas  corpus  which 
has  been  served  upon  him,  or  to  produce  the  party  whom 
he  was  ordered  to  produce  in  the  cases  where,  according 
to  the  above  provisions,  he  might  be  compelled  to  do  it, 
he  shall  be  sent  to  prison,  and  shall  remain  there  until  he 
obeys  the  habeas  corpus;  and  shall  be  condemned  to  pay 
all  the  costs  of  the  proceeding,  besides  the  action  for 
false  imprisonment  which  the  party  may  institute  against 
him. 

<t  816.  Person  To  Be  Produced — When  Sick— Whenever, 
by  reason  of  the  sickness  or  infirmity  of  the  party  con- 
fined, he  can  not  be  brought  before  the  judge  without 
endangering  his  life,  he  who  has  him  in  confinement  shall 
mention  it  in  his  answer  on  returning  the  habeas  corpus;  and 
if  this  fact  be  proved  by  the  certificate  of  a  physician  or 
surgeon  regularly  authorized  to  practise,  and  by  the  dec- 
laiation  of  two  other  witnesses,  and  the  signature  of  the 
party  confined,  if  he  can  write,  if  the  answer  appears  to 
him  sufficient  in  other  respects,  the  judge  shall  repair  to 
the  place  where  the  party  is  confined,  if  he  can  do  it  with- 
out quitting  the  place  of  holding  his  usual  sittings,  other- 
wise he  may  determine  on  the  habeas  corpus  in  the  sann^ 
manner  as  if  the  party  was  produced  before  him. 

817.  When  Person  is  Dead — ^Proof — Counter  Evidence— 
If  the   person   confining  the  petitioner  can  not  produce 
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him  because  be  is  dead,  or  through  some  other  unavoid- 
able accident  or  overpowering  force,  he  shall  mention  it 
in  his  answer  to  the  writ;  but  this  fact,  to  form  an  excuse, 
must  be  proved  in  a  perfectly  satisfactory  manner  to  the 
}udge. 

It  is  to  be  understood  that  in  this  case,  and  in  every 
other  where  the  person  confining  another  is  bound  to 
make  proof  of  the  causes  which  prevent  producing  him, 
proof  to  the  contrary  may  be  -offered  by  the  person  who 
obtained  the  habeas  corpus. 

8i8.  Hearing  of  Imprisoned  or  Detained  Party — ^If 
the  person  kept  in  confinement  is  represented  before  the 
judge,  he  may  deny  all  the  facts  stated  in  the  answer  to 
the  habeas  corpus^  or  he  may  allege  others  on  his  side 
to  show  that  his  detention  or  imprisonment  is  illegal,  or 
that  he  has  a  right  to  be  set  at  liberty;  which  denials  and 
allegations  shall  be  made  under  oath. 

819.  Summary  Hearing  of  Writ — The  judge  shall  then 
proceed  in  a  summary  manner  to  hear  the  testimony  and 
the  reasons  adduced,  as  well  by  the  party  confined  as  by 
the  party  confining,  and  shall  pronounce  on  the  whole 
subject  as  the  nature  of  the  case  may  require,  and  ac- 
cording to  the  rules  hereafter  established. 

820.  Committal  to  Sheriff's  Care  Pending  Dedsion — 
If  the  judge  can  not  pronounce  immediately  on  the  habeas 
corpus^  he  may,  until  his  judgment  is  rendered,  commit 
the  party  to  the  sheriff  of  the  parish  where  the  writ  is 
issued,  or  to  such  other  person  as  the  age  of  the  party 
and  other  circumstances^  may  render  proper. 

821.  When  Imprisonment  Was  in  Civil  Cause — Notice 
to  Plaintiff — If  it  appear  to  the  judge,  by  the  return  to  the 
habeas  corpus^   or   by  the  documents  which  accompany 
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that  return,  that  the  person  whose  liberation  is  solicited,  is 
detained  by  virtue  of  an  order  rendered  in  a  civil  suit,  or 
at  the  request  of  an  individual  having  an  interest  in  his 
confinement,  the  said  judge  shall  not  'pronounce  on  the 
habeas  corpus^  unless  it  be  proved  to  his  satisfaction  that 
previous  reasonable  notice  in  writing  has  been  given  to 
the  plaintiff  in  such  civil  action,  or  to  any  other  party  in- 
terested, or  his  agent  or  attorney  if  they  are  not  more 
than  twenty  miles  distant  from  the  place  where  the  habeas 
corpus  has  been  obtained. 

/ffSaa.  When  Writ  Made  Final— If  it  appear  to  the  judge, 
Jrom  the  return  to  the  writ  or  from  the  accompanying 
documents,  that  the  party  is  confined  by  the  order  of 
some  tribunal,  he  can  only  restore  such  party  to  liberty  in 
the  following  cases : 

1.  When  such  tribunal  has  exceeded  its  jurisdiction,  as 
defined  by  law ; 

2.  Where  the  original  imprisonment  was  lawful,  but  by 
some  act,  omission  or  event  which  has  since  occurred, 
-the  party  becomes  entitled  to  his  liberty; 

3.  When  the  order  of  imprisonment  is  deficient  in  some 
legal  requisite ; 

4.  Where  the  order,  although  in  due  legal  form,  has 
been  rendered  in  a  case  where  the  law  does  not  allow  the 
issuing  of  orders  of  arrest  or  imprisonment ; 

5.  Where  the  order  is  in  due  form,  but  has  been  ren- 
dered or  executed  by  a  person  not  authorized  for  that 
purpose,  or  where  the  person  detaining  the  prisoner  is  not 
the  person  to  whom  the  law  has  prescribed  that  duty; 

6.  Where  the  order  appears  to  have  been  obtained 
under  false  pretences  or  by  corniption ; 

7.  Where  there  exists  no  general  law,  judgment,  order 
or  decree  of  a  court  of  justice,  if  it  be  in  a  civil  suit,  or 
sentence  of  conviction,  if  in  a  criminal  suit,  to  justify  the 
imprisonment. 
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1.  Habeas  corpus  not  proper  remedy  to  force  a  speedy  trial. 

state  ex  rel.  Edwards  tb.  Sheriff,  87  A.  618. 

(a)  Or  when  mere  plea  of  autrefois  acquit  is  the  ivsue. 
state  ex  rel.  Wnilams  ts.  Sheriff,  45  A.  316. 

(b)  But  is  proper  when  excessive  bail  is  demanded. 

State  ex  rel.  Chandler  praying  habeas  corpus,  46  A.  696. 

2.  A  recorder  of  the  city  of  New  Orleans  has  x>ower  to  deter- 
mine whether  prisoner  arrested  by  his  warrant  is  entitled 
to  bail,  and  no  district  court  can  by  habeas  corpus  disturb 
recorder  in  exercise  of  this  x>ower  and  itself  determine 
question  of  bail. 

state  ex  rel.  Sheehan  ts.  Judge,  83  A.  81S. 

8.  Jurisdiction  of  Supreme  Oourt  in  regard  to  habeas  corptu  is. 
original  and  it  can  not  exercise  appellate  jurisdiction. 

State  ex  rel.  Cook  ys.  Jailor,  10  A.  847;  Ex  parte  Mitchell,  1  A.  418;  Eir 
parte  Bmanael,  4  A.  424. 

Semblej  this  applies  only  when  writ  used  in  criminal  case. 
Daverty  vs.  Duplessis,  8  M.  42;  Martin  ts.  Ashcroft,  8  N.  S.  818; 
Chardonvs.  Gimblotte,  1  L.  421;  Ex  parte  Emanuel,  4  A.  438; 
State  TS.  Jadge,  15  L.  194. 

4.  Habeas  corpus  issues  in  civil  as  well  as  criminal  cases. 
Hyde  ts.  Jenkins,  6  L.  436. 


823.  Denial  of  Writ — When — The  judge  pronouncing 
on  the  habeas  corpus,  can  not  otherwise  examine  the  valid- 
ity or  propriety  of  the  judgment  or  decree  of  a  regularly 
constituted  tribunal  under  which  the  imprisonment  has 
taken  place ;  and  whenever  it  shall  appear  to  him  that  there 
exists  sufficient  legal  ground  for  the  detention  of  the 
prisoner,  on  account  of  any  offence  with  which  he  may  be 
charged,  although  the  order  of  imprisonment  may  have 
been  rendered  in  an  irregular  and  unauthorized  manner, 
or  have  been  executed  by  a  person  not  duly  authorized  for 
the  purpose,  the  judge  shall  render  a  new  order  of  arrest, 
in  regular  form,  directed  to  the  proper  officer,  or  admit 
the  party  to  bail,  if  the  nature  of  the  offence  allows  it. 

824.  Prisoner  Liberated — When — But  it  it  shall  appear 
to  the  judge   from  return  and   annexed    documents,  or 
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otherwise,  that  there  is  no  cause  for  arrest  or  coniiiieraeDt, 
or  if  he  think  that  such  arrest  and  confinement  can  not 
legally  continue,  he  shall  immediately  set  the  prisoner  at 
liberty. 

825.  To  Whom  Person  Delivered — But  if  the  judge  de- 
cide that  the  party  can  not  be  released  from  confinement, 
nor  admitted  to  bail,  he  shall  remand  him  to  prison,  or 
place  him  under  the  same  custody  in  which  he  was,  if 
the  detention  was  legal;  otherwise  he  shall  place  him  in 
the  custody  of  the  person  to  whom  the  law  confides  such 
duties 

826.  Re-arrest  and  Imprisonment — When — Criminal 
Cause — A  party  discharged  from  imprisonment  under  a 
habeas  corpus^  in  a  criminal  proceeding,  through  deficiency 
of  proof,  or  some  important  defect  in  the  warrant  of  im- 
prisonment, may  be  arrested  and  confined  anew,  on  satis- 
factory proof  and  under  a  legal  warrant,  although  it  be 
for  the  same  offence. 

827.  Same  Continued — Civil  Cause — So  also  in  a  civi\ 
suit,  a  party  who  has  been  released  on  account  of  illegality 
of  the  warrant  under  which  he  is  confined,  or  want  of 
authority  in  the  person  confining  him,  may  be  arrested 
anew  and  imprisoned  for  the  same  cause  of  action,  pro- 
vided it  be  done  in  a  legal  manner. 

SECTION  ir. 

0/  Other  Orders  Which  Courts  of  Justice  May  Render. 

>'*"  828,  Besides  the  habeas  corpus^  there  are  four  other 
species  of  orders  which  courts  of  justice  may  issue, 
to -wit: 

I.  Mandamus — The  order  directing  the  performance •* 
.some  specific  act;    (writ  of  mandamus. ) 

612^ 


Of  Orders  Oourtb  Mat  Rbndml 


838 


2.  Prohibition — The  order  forbidding  further  proceed- 
ings in  a  suit;   (writ  of  prohibition.) 

3.  Certiorari — The  order  of  which  the  object  is  to  pro- 
nounce on  the  validity  of  a  judicial  proceeding;  (writ  of 
certiorari. ) 

4.  Quo  Warranto — The  order  of  which  the  object  is  to 
prevent  an  usurpation;   (writ  of  quo  warranto,) 


1.  WhaX  courts  may  issue  supervisory  writs: 

(a)  Supreme  Court. 

Art.  90  of  Constitution  1879. 

(h)  Courts  of  appeal  in  aid  of  their  appellate  jurisdiction. 

Art.  104,  Oonstitation  1879. 

(e)  District  courts  in  aid  of  appellate  jurisdiction, 
o.  P.  sao. 

2.  Sapreme  Court,  by  virtue  of  Art.  90  of  Constitution  in- 
Testing  it  with  supervisory  jurisdiction,  may  issue  remedial 
writs,  even  in  cases  where  they  have  no  appellate  juris- 
diction. 

state  ex  rel.  Gas  Light  Go.  y».  JudgeH,  37  A.  288 ;  State  ex  rel.  Hirsoh  vs. 
Judge,  89  A.  97;  State  ex  rel.  City  of  New  Orleans  ys.  Judge,  32  A.  M9; 
State  ex  rel.  Sheehan  ys.  Judgre,  82  A.  2115;  State  ex  rel.  Fredrloks  ys. 
Skinner,  Judge,  83  A.  146;  33  A.  182;  State  ex  rel  Ohism  ft  Boyd  ys. 
Judge,  84  A,  llTB;  State  ex  rel.  Murray  ys.  Judge,  36  A.  581. 

8.  Other  courts  may  issue  remedial  writs,  but  only  in  aid  of 
their  appellate  juricdiction. 

Oon««tltution,  Art.  104 ;  State  ex  rel.  Gas  Light  Co.  vs.  Judges,  37  A.  286; 
State  ex  rel.  HirtH^hys.  Judge,89A.97;  State  ex  rel.  Booohi  ys.  Judge, 
45  A.  583. 

4.  Uuder  previous   Constitutions,  and  Code  of  Practice,  Art. 

839,  Supreme  Court  as  well  as  all  others  could  issue  remedial 

writs  only  in  cases  where  they  had  appellate  jurisdiction. 

state  ex  reL  Padron  ys.  Judge,  31  A.  795;  State  vs.  Judge,  15  xV.  120; 
State  ex  reL  Otalsm  &  Boyd  ys.  Judge,  31  A.  1178;  Bush  vs.  Head,  22 
A.  400;  state  ex  reU  Caballero  ys.  Judge,  25  A.  381 ;  State  ex  rel.  Henry 
ys.  Judge,  8  A.  388;  Snooesslon  of  Whipple,  2  A.  237;  Ex  parte  Bujol, 
3  A.  716:  Sucoesslon  of  MoOarty,  2  A.  979;  Laverty  ys.  Duplessis,  3  M. 
42 :  State  ys.  Watta,  8  L.  76 ;  State  vs.  Judge,  11  R.  285 ;  State  ys.  Judge, 
7  A.  184;  Stata  ex  rel.  Taylor  ys.  Judge,  2a  A.  121 ;  State  ex  rel.  D'Meza 
ys.  Judge,  21  A.  128 ;  8  A.  92.  See  also.  2  K  89 ;  8  L  80 ;  14  L.  483 ;  8  Bi.  42; 
19  L.  478;  State  t8.  Judge,  17  A.  283. 
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Of  the  Order  Directing  the  Performance  of  Some  Specific  ict,  (Wni 
'  of  Mandamus.) 

829.  Mandamus — This  is  aa  order  issued  in  the  name 
of  the  State  by  a  tribunal  of  competent  jurisdiction,  and 
aiddressed  to  an  individual  or  corporation,  or  court  of  in- 
ferior jurisdiction,  directing  it  to  perform  some  certain  act 
belonging  to  the  place,  duty  or  quality  with  which  it  is 
clothed. 

(A)  Not  a  writ  issuing  as  of  right  : 
Most  be  in  strict  conformity  to  law. 

state  ex  rel.  Fernandez  vs.  Judge,  34  A.  878;  State  ex  reL  NewOrietiw 
vs.  R  B.  Co  .  37  A.  691 ;  State  ex  rel.  Murray  vs.  Judge,  96  A.  57^;  St*^ 
ex  rel.  Nicholson  vs.  Judge,  37  A.  843. 

(B)  Concurrence  of  majority  of  Judges  : 

1.  Not  necessary  to  mere  aUowance  of  writ. 

State  ex  rel.  Southern  Bank  vs.  Judge,  22  A.  581 ;  State  ex  rel.  B«hu) 
vs.  Judge,  36  A.  1076. 

2.  But  is  necessary'  when  writ  is  made  peremptory. 

state  ex  rel.  Newman  vs.  Judge,  32  A.  207;  School  Director*  Ti.  Con- 
way, 24  A.  183. 

(O)  Usual  delays: 

1.  Necessary  to  render  final  judgment  making  mandamus  per- 
emptory. 

state  ex  rel.  School  Directors  vs.  Conway,  34  A.  133;  StateexreL  New- 
man vs.  Judge,  32  A.  207;  State  ex  rel.  Gerson  vs.  Judge,  57  A.W; 
Regan  vs.  Wa**hbum,  39  A.  1071.   ^ 

2.  And  so  with  other  writs  except  certiorari  when  operating 
as  habeas  corpus. 

state  ex  rel.  DeBuys  vs.  Judges,  32  A.  1264. 

$•  And  mandamus  of  lower  court  is  a  final  judgment,  reviewable 
only  on  appeal  or  action  of  nullity — ^not  on  rule  to  quaah. 

state  ex  rel.  School  Directors  vs.  Oonway,  24  A.  182. 

fD)  Issues  in  name  of  State : 

Writ  runs  in  name  of  State  and  petition  usually  \b  in  name 
of  State,  but  absence  of  that  formality  in  petition  ia  not 
fatal. 

state  ex  reL  Dardenne  vs.  Judge,  88  A.  1868;  Malaln  vs.  jQdge,9^ 
793;  Morris  vs.  Womble,  80  A.  1812;  Watts,  Templeton  et  tL  ▼•• 
Police  Jury,  11  A.  141. 
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(E)  Mandatory  injunction  wiU  not  supply  place  of  mandamuSy  as 
where  prayer  is  for  mandatory  injunction  to  compel  mayor  and 
administratoTB  of  New  Orleans  to  budget  judgment  and  provide 
payment. 

state  ex  rel.  Carondelet,  etc.,  vs.  Mayor,  80  A.  132;  Barret  vs.  City,  38  A.  643. 

(F)  Codal  provisions  a«  to  mandamus  broader  than  common  law. 
State  ex  rel.  Barbin  vs.  Secretary  of  8tate»  32  A.  679;  Hatoli  vs.  City  Bunk,  1 

B.  470. 

(0)  Who  may  sue  out  mandamus: 

Inhabitants  of  parish  to  compel  police  jury  to  provide  new 
court  house  according  to  law. 
Watts  vs.  Police  Jury,  11  A.  141. 

(H)  Who  can  not  svbe  out  mandamus : 

1.  Clerk  of  court  to  compel  bringing  of  suit  before  his  court. 

state  ex  rel.  Byerly  vs.  Walton,  24  A.  116. 

2.  Mere  private  individual  suing  to  enforce  a  contract  with 
the  State. 

state  ex  rel.  Guaranty  Co.  vs.  Auditor.  38  A.  887. 

(1)  Mandamus  premature  until  respondent  fias  refused  to  do  thing 
'demanded. 

State  ex  rel.  Plnao  vs.  Mount,  21  A.  352;  State  ex  rel.  Howard  vs.  Treasurer, 
22  A.  298;  State  ex  rel.  Hillman  vs.  Treasurer,  24  A.  16;  State  ex  rel.  Avery 
vs.  Mount,  21  A.  869. 

(J)  Mandamus  continued  a^inst  successor  of  public  officer, 

Baaeett  vs.  Babin,  11  A.  672;  State  ex  rel.  Fisk  vs.  Police  Jury,  39  A.  979; 
State  ex  rel.  Canal  Oo.  vs.  City,  86  A.  68. 

830.  Object  of  Mandamus— When  Writ  Will  Issue- 
Trial  in  Chambers — The  object  of  this  order  is  to  prevent 
a  denial  of  justice,  or  the  consequence  of  defective  police, 
and  it  should  therefore  be  issued  in  all  cases  where  the 
law  has  assigned  no  relief  by  the  ordinary  means,  and 
where  justice  and  reason  require  that  some  mode  should 
exist  of  redressing  a  wrong,  or  an  abuse  of  any  nature 
whatever. 

Judges  of  district  and  parish  courts  shall  have  the  right 
to  try  a  mandamus  in  chambers  during  the  recess  of  said 
courts. 
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(A)  When  writ  will  not  issue: 

1.  Will  not  issue  where  it  would  prove  nnayailing-^.  g.: 

(a)  Where  treasurer  has  no  money  to  pay  warrants. 

state  ex  rel.  HiUman  vs.  Treasurer,  34  A<  16;  But**  ex  rel. 
Fazende  vs.  City,  86  A.  231;  State  ex  reL  Lyuae  vs.  Admlnit- 
trator,  27  A.  167 ;  State  ex  rel.  Administrators  vs.  Treasarer.fi 
A.  460;  State  ex  rel.  Leon  ys.  Qeier,  80  A  114tf;  State  ez  reL 
Merlo  &  Cbapuis  ts.  Dubuolet,  26  A  127;  State  ex  reL  Hovar4 
VK.  Board,  22  A.  296. 

But  treasurer  may  be  ordered  to  renter  claims. 

Barrow  ys.  Fisher,  90  A.  M7. 

(b)  Where  revenues  of  year  have  already  been  appro- 
priated, as  shown  by  budget  of  the  city. 

state  ex  rel.  Saniory  vs.  City,  34  A.  469. 

(c)  Where  process  could  not  be  enforced. 

Kaissett  TS.  School  Directors,  9  A.  SIB. 

2.  Will  not  issue  where  there  is  remedy  by  appeal. 

Lof?au  vs.  Judge,  19  A.  4;  21  A.  143;  26  A  146;  i^  parU  Bujol.  8  A.  71«; 
State  vs.  Judge,  17  A.  288;  State  ex  rel.  Gonegal  vs.  Judge,  17  A  S»: 
State  ex  rel.  Bryant  vh.  Judge, 36  A.  112;  State  ex  reL  Pllogvs.  Jodge. 
85  A.  765;  39  A.  664;  48  A.  934;  12  A.  342;  8  A.  289;  ZlmmeraitQ  Tt. 
Judge,  84  A.  653;  3  A.  716;  4  A.  427;  9  A.  522,  360;9A.  618;  Ststeex 
rel.  Wise  vs.  Taylor,  32  A.  978;  State  ex  reL  N.  O.  vs.  Judge, S2  A.  W; 
State  ex  rel.  Padron  vs.  Judge,  31  A.  794 ;  State  ex  reL  Beebe  vt. 
Judge,  28  A.  905;  State  ex  rel.  Halphen  vs.  Hudspeth,  88  A.  97;  State 
ex  rel.  Gill  vs.  Tissot,  34  A.  90;  State  ex  reL  Horsch  vs.  Judge,  V  A 
268;  State  ex  reL  R.  B.  Oo.  vs.  Judge,  86  A.  396;  State  ex  r«L  Laminais 
vs.  Judge,  84  A.  1114;  State  ex  reL  Logan  vs.  Judge,  16  A  1»;  State 
ex  rel.  Nolan  vs.  Judge,  9  A.  250;  State  ex  reL  Maoar^  vs.  Judge,  3 
A.  979;  State  VS.  Judge,  8  A.  92;  State  vs.  Bermndes,  14  L.  488;  State 
vs.  Judge,  10  A.  430;  10  A.  416;  2  L.  89;  13  L.  130. 

But  where  appeal  from  order  refusing  injunction  would 
be  ineffectual,  mandamus  lies  to  compel  grantiiigof 
injunction. 

state  ex  rel.  Hurray  vs.  Judge,  86  A.  563;  and  see  also  State  ex 
rel.  R.  B.  Oo.  vs.  Judge,  35  A.  218. 

8.  Will  not  issue  to  try  right  to  ol&ce. 

state  i'x  M>L  Jumel  vs.  Johnson,  29  A.  889;  State  ex  reL  Vienna  ▼•• 
Uvum8.  12  A.  919;  State  ex  reL  ft^ernberg  vs.  Lagarde,  31 A  18;  StsM 
ex  rel.  Hero  vs.  Pitot,  31  A.  386. 

(a)  But  this  objection  may  be  waived. 
state  ex  rel.  Ingram  vs.  Judge,  30  A.  680. 

(b)  And  members  of  Police  Board  may  by  m^i^yiwia  oMi* 
pel  Mayor  to  recognize  them. 

State  ex  reL  Denis  vs.  Mayor,  43  A.  93. 

4.  Will  not  issue  when  remedy  is  by  prohibition. 

state  ex  rel.  Johnson  vs.  Judge,  21  A  118;  State  ex  reL  Logan  ▼■. 
Judge,  16  A.  185;  State  ex  reL  Beebe  vs.  Judge.  38  A.  81;  State  ex  reL 
Dejcuttc  vs.  Judge,  34  A.  816. 
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6.  Will  not  issue  where  mandamus  is  specially  prohibited  by 
law.  Thus  Act  6,  E.  S.  of  1870,  prohibits  any  court  from 
entertaining  any  application  for  mandamus  to  compel  aud- 
itor of  city  to  issue  warrant  for  payment  of  money. 

state  ex  rei.  Canal  Co.  ts.  Mayor,  ao  A.  710;  Klein  vs.  City,  80  A.  781 ;  86 
A.  726;  State  ex  rel.  Fernandez  ts.  Judge,  84  A.  875 ;  State  ex  rel. 
Straus  T8.  Brown,  90  A.  79,  129;  State  ex  rel.  Monasterio  vs.  Admin- 
istrator. 23  A.  790;  State  ex  rel.  Houston  ts.  City,  30  A.  82. 

AlUer  prior  to  1870. 

Pinac  vs.  Mount,  21  A.  852;  18  A.  196;  14  A.  249;  21  A.  870. 

Act  6  of  1870  does  not  bar  enforcement  by  mandamus 
against  city  of  obligations  specially  imposed  by  subse- 
quent legislation  or  prior  contracts. 

state  ex  rel.  Asphalt  Co.  vs.  City,  40  A.  305;  102  U.  S.  208;  108  U.  S. 
856;  Saloy  y».  City,  88  A.  79;  Carriere  vs.  City,  86  A.  687;  State  ex 
rel.  iirimn  vs.  City,  38  A.  1179;  State  ex  rel.  Canal  Co.  ys.  Pils- 
bury.  30  A.  129,  708;  State  ex  rel.  Dol^on  vs.  City,  84  A.  480, 1149; 
State  ex  reL  Klein  vs.  City.  86  A.  781;  Marchand  vs.  City,  87  A. 
19;  Bauman  vs.  City,  88  A.  48. 

«.  And  vnll  not  issue  where  remedy  is  by  rule,  as  where  can- 
cellation of  mortgages  and  privileges  Is  asked. 

State  ex  rel.  Fix  vs.  Herron.  29  A.  848;  Leverioh  v^.  Frieur,  8  R.97; 
French  vs.  Prieur,  6  R.  299. 

But  this  doctrine  has  been  overruled. 

Lananx  ts.  Recorder,  86  A.  975;  Savage  vs.  Holmes,  16  A.  884; 
State  ex  rel.  Deblieux  ys.  Recorder,  25  A.  61. 

7.  Will  not  issue  where  proper  showing  is  not  made,  as  where 
there  is  failure  to  charge  judge  with  oppressive  and  illegal 
conduct,  or  with  failure  or  refusal  to  perform  duty,  and 
where  plaintiff  fails  to  allege  absence  or  inadequacy  of 
other  means  of  relief. 

state  ex  rel.  Nicholson  ts.  Judge.  87  A.  842;  State  ex  rel.  Murray  vs. 
Judge,  86  A.  578;  State  ex  rel.  Fix  vs.  Herron,  29  A.  848;  State  ex  rel. 
Nolan  vs.  Judge,  9  A.  250;  Hatcli  vs.  Bank,  1  R.  470;  State  ex  rel.  Gil- 
iii(*r  vs.  Judge,  88  A.  1201 ;  State  ex  rel.  Hirsch  vs.  Judge,  89  A.  97. 

8.  Will  not  issue  to  enforce  mere  contract  obligation.  Ob- 
ligation must  be  purely  legal. 

state  ex  rel.  New  Orleans  vs.  R.  R.  Co.,  87  A.  589;  State  ex  rel.  Mcfinery 
vs.  Nicholls,  42A.222. 

But  obligation  may  still  be  legal,  though  it  arise  from  con- 
tract under  municipal  ordinance. 

Hayes  vs.  Michigan  R.  R.  Co.,  Ill  U.  S.  237. 

N.  B.— By  special  law,  certain  contract  obligations  of  corpora- 
tions with  municipal  corporations  may  be  summarily  en- 
forced by  mandamus.     Act  1S3  of  1888  is  as  follows: 
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''  That  in  all  cases  where  any  corporation  has  heratofbre 
contracted  with,  or  may  hereafter  contract  with,  or  shall  be 
otherwise  legally  bound  to  any  parish  or  municipal  corpora- 
tion in  this  State,  with  reference  to  the  paving,  grading, 
repairing,  reconstructing  or  care  of  any  street,  highway, 
bridge,  culvert,  levee,  canal,  ditch  or  crossing,  and  shall 
fail  or  neglect  to  perform  said  contract  or  obligation,  the 
said  parish  or  municipal  corporation,  or  any  officer  thereof, 
or  any  five  tax -payers  thereof,  shall  have  the  right  to  pro- 
ceed by  a  writ  of  mandamus  to  compel  the  performance  of 
said  contract  or  obligation,  or  any  part  thereof,  which  writ 
of  mandamus  shall  be  made  returnable  in  five  days,  shall 
be  tried  by  preference  over  all  other  cases,  without  a 
jury,  in  vacation  as  well  as  in  term  time,  and  in  case  of  an 
appeal  shall  be  tried  by  preference  in  the  appellate  court 

Sec.  2.  That  in  case  any  corporation  shall  fail  or  neglect  to 
comply  satisfactorily  with  any  judgment  against  it  in  sncha 
proceeding  within  the  time  therein  fixed  (which  time  shall 
be  fixed  by  the  court  at  such  period  within  which  the  work 
can  be  reasonably  done) ,  it  shall  be  the  duty  of  the  coort,  on 
contradictory  motion  and  proof  taken,  in  the  same  case,  to 
issue  a  writ  of  distringas  against  said  company,  and  to  order 
the  sheriff  to  do  the  work  required  to  be  done,  and  to  apply 
the  revenues  and  property  of  said  company  to  defray  the 
expenses  incurred  in  executing  the  judgment  of  the  comi^ 

(a)  This  act  is  constitutional. 

State  ez  rel.  Ofty  ys.  R.  R.  Oo.,  42  A.  060, 16. 

(h)  All  conditions  precedent  must  be  complied  with  by 
the  city  or  municipality. 

state  ez  rel.  Oity  ts.  R.  R.  Co.,  44  A.  1026. 

(o)  And  liability  of  corporation  must  be  fixed  and  certain. 
City  vs.  North  Eastern  R.  U*.  Co.,  44  A.  67. 

9.  Writ  will  not  issue  where  result  would  be  to  give  one  cred- 
itor of  Metropolitan  Police  Board  a  preference  over  others. 

State  ex  rel.  Howard  vs.  Barbank,  33  A.  298. 

10.  Writ  will  not  issue  to  enforce  payment  of  salary  alleged 
to  be  due  professor  in  State  University,  in  advance  of  judi- 
cial determination  of  validity  of  his  claim. 

State  ex  rel.  Schorten  ys.  Board,  81  A.  711. 

And  so  in  case  of  sheriff's  bill  when  contested. 

Houston  vs.  City,  80  A.  83.  . : 
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11.  Writ  will  not  issue  to  Auditor  to  levy  a  tax  when  act  di- 
recting it  is  unconstitutional. 

state  ex  rel.  School  Directors  vs.  Jumel,  82  A.  60. 

12.  Will  not  issue  when  duty  of  respondent  is  not  plainly  or 
positively  stated. 

state  ex  rel.  Comerford  t8.  Mayor,  45  A.  278;  State  ex  rel.  N.  O.  Paolflc 
»  Co.  vs.  NicholU,  30  A.  1217. 

Bj  Discretion  of  defendant  not  controlled  by  mandamus :  ThvSy  writ 
trill  not  issue  to  control  matters  resting  purely  in  the  discretion  of: 

1.  City  Treasurer. 

stilts  ex  rel.  Avery  vs.  Mount,  21  A.  369. 

2.  State  Treasurer. 

state  ex  rel.  Mahun  vs.  Judge,  22  A.  692. 

3.  Or  Auditor. 

LonK"*treet  vs.  Johnson,  28  A.  932. 

4.  Police  Jury. 

state  ex  rel.  Bonnabel  vs.  Police  Jury,  22  A.  611 ;  State  ex  rel.  St.  Martin 
V8.  Police  Jury.  29  \.  148;  Stat©  ex  rel.  Daboval  vs.  Police  Jury,  39  A. 
769;  State  ex  rel.  Davis  vs.  Police  Jury,  43  A.  1009. 

5.  Directors  of  corporations:  as  to  time  and  manner  of  col- 
lecting stock  subscriptions. 

<tate  ex  rel.  Scully  vs.  R.  R,  Co.,  23  A.  833. 

6.  City  Council: 

As  to  amount  to  be  appropriated  for  Board  of  Health. 

state  ex  rel.  Board  vs.  City,  37  A.  894. 

7.  Board  of  Liquidation. 

state  ex  rel.  Smith  vs.  Board,  23  A.  388 ;  State  ex  rel.  Forstall  vs.  Board, 
29  A.  690;  State  ex  rel.  Burnett  vs.  Warmoth  et  als.,  28  A.  76,  388; 
State  ex  rel.  Bank  vs.  Board,  27  A.  660;  State  ex  rel.  Bank  vs.  Board, 
29  A.  264. 

8.  Collectors  of  revenue,  who  have  discretion  as  to  propriety 
of  bringing  suits  for  taxes. 

State  ex  rel.  Byerly  vs.  Walton,  24  A.  115. 

9.  Inferior  judge. 

State  ex  rel.  Gilmer  vs.  Judge,  33  xV.  1201 ;  State  ex  rel.  SellesTS.  Judge, 
.13  A.  12S4;  State  ex  rel.  Unbehagen  vs.  Judge,  3!i  A.  365;  State  ex  rel. 
New  Orleans  Gas  Light  Co.  vs.  Mayor,  32  A.  26S;  Ex  parte  DeGroot,  6 
Wall.  497;  Ex  parte  Myra  Clark  Whitney,  13  Pet.  404;  Ex  parte  Hoyt,  8 
Pet.  690;  Ins.  Co.  vs.  Adams,  9  Pet.  573;  Seddau  vs.  Templeton,  7  A. 
126;  Bank  vs.  Webre,  44  A.  1081. 

10.  Governor  of  State. 

State  ex  rel.  Mississippi  Valley  Navigation  Co.  vs.  Warmoth,  24  A. 
35i ;  State  ex  rel.  Olivier  vs.  Warmoth.  22  A.  I ;  Mississippi  vs.  John- 
son, 4  Wall.  475;  State  ex  rel.  Burnett  vs.  Warmoth,  23  A.  77. 
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11.  Organized  church  with   proper  judicatory — ^when  it  ex- 
pels a  member  after  hearing. 

StHte  ex  reL  Soaroa  vs.  Hebrrw  OonKreir«tIon,  U  A.  205;  8ttt«  ex  reL 
VIeppa  V8.  Lusitanlan  Society,  16  A.  78;  Wat.s<m  vs.  Jones,  13  Wall. 
679. 

12.  District  attorney,  in  bringing  saits  in  name  of  pariflh  or 
State. 

Parrar  vs.  Steele,  31  A.  G40. 

18.  And  so  of  Attorney  General,  to  compel  him  to  bring  suit  to 
forfeit  charter  of  corporation. 

state  ex  rel.  Lannes  ts.  Attorney  Ueuerul.  30  A.  l«4 ;  Bank  va.  Don«iii» 
13  L.  497. 

Bat  aliter  in  cases  of  intmsion  into  office. 

31  A.  666,  710;  22  A.  547;  28  A.  787;  24  A.  149. 

(C)  MiniHerial  duty  enforced  by  maufiamtis: 
Thus  mandamus  lies  against  following  officers  for  the  following 
purposes : 

1.  To  parish  treasurer,  to  pay  expert's  fees  fixed  by  coort. 

state  ex  rel.  Dardenne  vs.  Judge,  33  A.  1356;  Barrow  vs.  Treaaarrr,* 
A.  514. 

2.  To  comptroller  of  city,  when  his  duty  is  purely  ministeriil. 

state  ex  rel.  PInac  vs.  Mount,  21  A.  868. 

3.  To  clerk  of  court : 

(a)  To  deliver  copy  of  judgment  legally  final, 
state  ex  rel.  Pairchild  vs.  Stiliman,  31  A.  163. 

(b)  To  surrender  books,  papers,  records,  etc.,  to  his  suc- 
cessor. 

Statt'  ex  rel.  Wrotnowski  vs.  Brian,  21  A.  186. 

*     But  title  to  office  can  not  be  tried  in  such  a  procoed- 
ing. 

state  ex  rel.  Juiiiel  vs.  Johnson,  29  A.  399;  State  ex.  wL 
VIenne  vs.  Hyanis,  12  A.  71l»;  State  ez  rel.  Sternbenfti- 
Lagarde,  21  A.  18;  State  ex  rel.  Hero  vs.  PItot,  21  A.  3JB. 

(o)  Or  to  remove  archives  to  lawful  parish  seat. 

PoHee  Jury  vs.  Mi^car,  34  A.  884. 
(d)  To  prepare  transcript. 

IT.  S.  vs.  ttoraez,  3  Wall.  752. 

But  writ  does  not  lie  to  compel  clerk  to  issue  a  Jl.  /»' 
when  no  judgment  exists  as  a  basis  therefor. 

Compton  vs.  Alrial,  9  A.  496. 
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4.  To  levee  commissioners,  to  levy  a  tax;  but  where  the  cor- 
poration is  extinct,  mandamus  to  another  like  corporation 
with  different  territorial  limits  will  be  denied. 
Backley  T8.  Commissioners.  93  U.  S.  258. 

6.  To  recorder  of  mortgages,  to  cancel  and  erase   privileges 
and  mortgages. 

LanauxTS.  Recorder,  86  A.  975;  39  A.  146;  26  A.  61;  Doblieux  vs.  R&* 
oorder,  26  A.  61 ;  Sava«;e  vs.  Holmes,  15  A.  384;  U  H.  54;  8  B.  198. 

(a)  But  see  contra : 

state  ex  rel.  Fix  vs.  Herron,  29  A.  848;  Leverlch  vs.  Prieur,  9  R- 
97 ;  French  vs.  Prieur,  6  R.  2y9. 

(h)  And  where  lien  holders  are  not  made  parties. 
State  ex  rel.  Fix  vs.  Herron,  29  A.  S48. 

(c)  And  summary  remedy  by  mandamus  not  proper  where 
object  is  to  cancel  registry  of  title  to  property. 
Willis  vs.  Wasey,  41  A.  694;  Raymond  vs.  Vlllere,  42  A.  488. 

6.  To  district  attoI^ney,  to  bring  suit  under  intrusion  into  office 
act  to  test  right  to  an  office. 

Berhill  vs.  FIsk,  24  A.  149;  Hayes  vs.  Thompson,  21  A.  656 ;  State  ex  reU 
Rills  V8.  Lynch,  23  A.  786. 

7.  To  register  of  voters,  to  appoint  commissioners  and  clerk 
of  elections  from  opposing  parties  as  required  by  law. 

Siat€»  ex  rel.  Patton  vs.  Judge,  40  A.  390. 

8.  To  corporation : 

(a)  To  transfer  shares  on  its  books. 

state  ex  rel.  Plaisent  vs.  R.  R.  Co.,  38  A.  312. 

(b)  To  issue  certificate  of  shares  to  owner  in  lieu  of  lost 
one. 

Phillips  vs.  Gas  LIglit  Co.,  2.^  A.  418. 

9.  To  municipal    corporations,  to  make  elections  as  required 
by  charter. 

State  ex  rel.  Mayor  vs.  Jud^e,  35  A.  637. 

10.  To  mayor: 

(a)  To  grant  commission  to  officer. 
Hubert  vs.  Auvray,  6  I^.  595. 

fb)  To  grant  appeal  from  fine  imposed  by  him  under  or- 
dinance. 

state  ex  rel.  Creinonini  vs.  Jud^^e,  34  A.  1197. 

(c)  To  recognize  lawful  members  of  the  Board  of  Police. 
State  ex  rel.  Denis  vs.  Mayor,  43  A.  10.>;  State  ex  rol.  Nieliolis  va. 
Mayor,  41  A.  156. 
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(d)  But  mandamus  does  not  lie  to  compel  signing  con- 
tract which  has  been  annulled.  ^ 
state  ez  rel.  0*Hara  ys.  Heath,  ao  A.  518;  36  A.  822. 

11.  To  board  of  directors  of  bank,  to  admit  other  directors. 
Prieor  ALabatut  vs.  Presidont  et  als..  7  L.  510. 

12.  To  police  Jury : 

(a)  To  pay  over  to  School  Board  money  erroneously  in 
hands  of  parish  treasurer. 

state  ex  rel.  Leche  vs.  Grler,  35  A.  1148. 

(b)  To  provide  for  new  court  house  when  required  by 
law. 

Watts,  Templeman  et  al.  vs.  Police  Jury,  11  A.  141. 

(o)  To  levy  a  tax  to  pay  judgment,  but  a  second  tax  will 
not  be  ordered  until  first  tax  is  fully  collected  or  ito  col- 
lection impossible. 

Duperier  vs.  I'olloe  Jury,  8'  A.  709. 

But  no  mandamus  lies  to  levy  a  tax  when  relator  has 
no  contract  as  a  basis  of  claim. 
Fisk  vs.  Police  Jury,  84  A.  4l. 

18.  To  Secretary  of  State,  to  make  compilation  and  promulga- 
tion of  election  returns  upon  returns  and  tally  lists  of  re- 
turning officers. 

State  ex  rel.  Barbin  vs.  Secretary,  32  A.  679;  State  ex  pel.  Blenvenu  v». 
W^rotnowski,  17  A.  166;  Hamnierlck  vs.  Hunter,  14  A. 226;  Parker  vs. 
EobertHon,  14  A.  226. 

14.  To  Governor  of  State,  when  his  duties  are  purely  minia- 
terial,  but  not  where  slightest  element  of  discretion  is 
vested  in  him. 

State  ox  rel.  Hope  &  Oo.  vs.  iJoard,  42  A.  647;  State  ex  rel.  Olivier  vi, 
Warmoth,  22  A.  1. 

16.  To  Board  of  Assessors,  to  place  property  on  their  lista  at 
valuation  lawfully  fixed. 

state  ex  rel.  City  vs.  Board,  30  A.  261. 

16.  To  State  Treasurer: 

(a)  To  stamp  bonds  under  provisions  of  debt  ordinance 
of  Constitution  1879. 

state  ex  rel.  Ecuyer  vs.  Burke,  88  A.  969. 

(b)  To  pay  out  money  properly  appropriated. 

state  vs.  Bordelon,  6  A.  68. 
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(c)  To  pay  warraats  in  proper  cases. 

Ecayer  vs.  Burke.  33  A.  969;  State  ex  rel.  Longstreet  ts.  Treas* 
urer,  28  A.  932;  State  ex  rel.  Merle  vs.  Treasurer,  )6  A.  13i ;  U  A. 
221;  Baldwin  vs.  Dabuolet,  27  A.  29;  University  vs.  Burke, 
85  A.  457. 

(d)  But  no  mandamus  lies  against  treasurer  to  pay  war- 
rants: 

(al)  When  warrant  has  not  been  drawn. 
state  ex  rel.  Plaac  vb.  Mount,  21  A.  .'152. 


(bl)  When  general  fund  is  inadequate  to   pay 
warrants  on  it. 

State  ex  rel.  Boyer  vs.  Treasurer,  32  A.  177. 
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(cl)  When  funds  warranted  on  are  not  yet  in  hands 
of  treasurer. 

state  ex  rel.  HlUman  vs.  Dubuclet,  24  A.  16 ;  State  ex  rel. 
Howard  vs.  Board,  22  A.  298. 

(e)  Nor  will  mandamus  lie  where  suit  is  really  against 
the  State  without  legislative  consent. 

State  ex  rel.  Hart  vs.  Burke,  83  A.  498:  Attorney  General  vs. 
Lazarus,  40  A.  858;  Louisiana  vs.  Jumel,  107  U.  S.  738;  State 
vs.  Burke,  34.  A.  548. 

17.  To  Auditor  of  Public  Accounts : 

(a)  To  draw  warrants  in  proper  cases  involving  no  dis- 
cretion. 

state  vs.  Bordelon  et  als.,6  A.  68 ;  State  ex  rel.  MoCurley  vs.  Audi- 
tor, 27  A.  429;  U.  S.  ex  rel.  Stokes  vs.  Kendall,  12  Peters,  524; 
state  ex  rel.  Moss  vs.  Jumel,  31  A.  142;  State  ex  rel.  Campbell 
vs.  Steele,  87  A.  353;  State  ex  reL  Gollens  vs.  Jumel,  30  A.  861; 
Mentz  vs.  Auditor,  28  A.  47;  Printing  Co.  vs.  Clinton,  28  A.  Ti, 

(h)  Aliter  where  there  are  no  funds  on  hand  to  pay. 
State  ex  rel.  Syme  vs.  Calhoun,  27  A.  167. 

18.  To  Register  of  land  office : 

To  prepare  papers  for  patents,  etc. 

state  ex  rel.  McBnery  vs.  Niciiolis,  42  A.  209. 

19.  To  election  officers : 

Directing  the  holding  of  proper  election  provided  by  law. 
State  ex  rel.  Mayor  vs.  Judge,  35  A.  687 ,  State  ex  rel.  Denis  vs. 
Mayor,  48  A.  104. 

20.  To  city  treasurer  of  New  Orleans : 

(a)  To  place  judgment  duly  registered  with  comptroller 

on  next  annual  budget  after  registry. 

State  ex  rel.  Carondelet  Navigation  Co.  vs.  Mayor,  30 'A.  707;  Id. 
vs.  Id..  80  A.  129;  87  A.  529 ;  38  A.  43. 
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I 
(b)  But  it  is  not  the  daty  of  treasurer  and  complToUer  to        j 

levy  a  separate  tax  to  pay  snch  registered  jodgmenti. 
They  have  a  discretion — ^not  to  be  controlled  by  min- 
damus — to  pay  jndgments  from  fands  set  apart  for  con- 
tingent expenses. 

state  ex  rel.  Carondelet  KaviKatioa  CJo.  v«.  Mayor,  ao  A. !». 

(e)  And  where  judgment  is  null  and  void  on  face,  it  can- 
not be  budgeted  under  mandamus. 

state  ex  rel.  Canal  Co.  vs.  City,  36  A.  68.  | 

(d)  No  creditor  since  Act  5  of  1870  can  obtain  mandamiu 

to  auditor  to  warrant  and  to  treasurer  to  pay  wamnt         ' 

whether  his  claim  be  liquidated  or  unliquidated. 

State  ex  rel.  Straus  vs.  Brown,  Administrator,  30  A.  79;  EngHer 
vs.  City,  86  A.  727. 

(e)  Previous  to  Act  5  of  1870,  mandamus  frequently  re- 
sorted to  in  order  to  compel  comptroller  and  treasurer 
to  respectively  warrant  and  pay  registered  ciaimi 
against  city. 

State  ex  rel.  Avery  vs.  Mount,  21  A.  369;  State  ex.  rel.  Plntcfs. 
Mount  et  al.,  21  A.  .%2;  Shaw  vs.  Huvell,  18  A.  196;  Parker,  Sher- 
iff, vs.  Bob«*rt8on,  Auditor,  14  A.  249. 

(f)  And  mandamus  lies  against  treasurer  to  torn  ow  to 
Board  of  Liquidation  all  property  not  dedicated  to 
public  use. 

State  ex  rel.  Board  of  Liquidation  vs.  City,  36  A.  624. 

21.  To  Board  of  Liquidation.     To  compel  or  prohibit  fondiog 

evidences  of  State  indebtedness. 

30  A.H16;  80  A.  I»56;  31  A.  378;  Meyers  vs.  Board  of  Liquidation*  H  A. 
124;  39  A.  B27;  39  A.  348;  39  A.  896;  40  A.  321;  40  A.  379. 

22.  To  sheriff  to  release  a  slave  from  imprisonment. 

Ney  vs.  Richard,  15  A.  rm. 

28.  To  recorder  in  New  Orleans : 

(a)  To  compel  allowance  of  appeal  in  proper  cases* 

Stinson  vs.  Recorder,  41  A.  628. 
But  not  in  unappealable  cases. 

39  A.  341. 

(b)  To  compel  recorder  to  examine  accused,  though  in- 
v«stigation  also  be  pending  before  a  grand  jury. 

Matranga  vs.  Recorder,  42  A.  1091. 
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(D)  To  wluU  officers  writ  directed:  writ  directed  to  those  who  CLUme 
can  obey  it : 

1.  Blayor  aot  mandamased  to  do  what  pertains  to  council. 

state  ex  rel.  Kneeland  ys.  Shreyeport,  29  A.  668. 

2.  Nor  assessor  and  tax  collector  to  assess  a  tax.  Proper  de» 
fendant  is  police  jory. 

State  ex  rel.  Kelson  ys.  Fournet,  80  A.  1108.  p  j|;^  j 

3.  Nor  will  comptroller  and  treasurer  be  ordered  to  perform 
duty  imposed  on  council. 

State  ex  reL  Asphalt  Co.  ys.  Oity,  40  A.  390. 

4.  Nor  can  Board  of  Levee  Commissioners  be  mandamnsed  to 
collect  a  tax ;  their  functions  and  powers  being  confined  to 
its  levy. 

Galther  ys.  Tax  Collector,  40  A.  863. 

(E)  Summary  trial  of  mandamus: 
Mandamus  entitled  to  summary   trial,   but  opposite    part^ 

must  have  notice. 

Sayaf^e  ys.  Holmes,  15  A.  335;  15  A.  173. 

(F)  Trial  in  vacation : 
Only  district  courts  can  try  mandamus  in  chambers  during 

vacation. 

State  ex  rel.  Southern  Bank  ys.  Judge,  22  A.  681. 

831.  Other  Relief  No  Bar — When — This  order  may  be 
issued  at  the  discretion  of  the  judge,  even  when  a  party 
has  otfier  means  of  relief,  if  the  slowness  of  ordinary  legal 
forms  is  likely  to  produce  such  a  delay  that  the  public 
good  and  the  administration  of  justice  will  suffer  from  it^ 

832.  To  Individuals,  Corporations  or  Judges — This  or- 
der may  be  directed  to  individuals,  whether  holding  offices 
or  not,  to  corporations  and  to  judges  of  inferior  tribunals. 

833.  To  Individuals  or  Officers — When — It  may  be  di-- 
rected  to  a  simple  individual,  as  to  the  heirs  or  other  legal 
representatives  of  a  deceased  public  officer,  or  to  such 
officer  himself ,  if  he  be  alive,  or  has  resigned,  or  been  re- 
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moved,  to  compel  them  to  deliver  to  the  successor  of  such 
officer  the  papers  and  other  effects  belonging  to  his  office. 

state  ex  rel.  WrotnowskI  vs.  Bryan,  21  A.  186. 

^834,  To  Public  Officers— It  may  be  directed  to  pijblic 
•officers  to  compel  them  to  fulfil  any  of  the  duties  at- 
tached to  their  office,  or  which  may  be  legally  required  oi 
them. 

Mandamus  lies  only  to  the  public  officer  who  has  the  powei 
of  obeying. 
Thos,  mandamus  wiU  not  issne  to  mayor  when  thing  de- 
manded lies  only  in  power  of  common  councU. 
state  ex  rel.  Kneel  and  vs.  Judge,  29  A.  6.V9. 

835.  To  Corporations— When — It  maybe  directed  to  all 
corporations  established  by  law  : 

1.  To  Make  Elections — To  compel  them  to  make  elec- 
tions and  perform  the  other  duties  required  by  their 
charter. 

2.  To  Recognize  Rightful  Members— To  compel  them 
to  receive,  or  restore  to  their  functions,  such  of  their  mem- 
bers as  they  shall  have  refused  to  receive,  although  legally 
chosen,  or  whom  they  shall  have  removed  without  suffi- 
cient cause. 

;  836.  By  What  Courts  Issued— This  order,  in  all  the 
above  mentioned  cases,  can  only  be  issued  by  courts 
whose  jurisdiction  in  civil  matters  exceeds  one  hundred 
dollars,  exclusive  of  interest. 

Petition  for  mandamus  must  show  matter  involving  enoogb 
to  g^ve  court  jurisdiction. 

state  V9.  Judge,  7  A.  184 ;  Pllque  vs.  Bellome,  2  A.  393;  State  va.  Judg^ 

7  A.  289. 

837.  To  Judges — When — It  may  be  directed  more  par- 
ticularly to  judges  of  inferior  courts,  commanding  them 
to  render  justice  and  to  perform  the  other  duties  of  their 
office  conformably  to  law. 
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(A)  To  what  courts  mandamus  lies: 

1.  To  court  of  appeals  in  proper  cases — c.  g, ,  to  try  case  right- 
fully within  their  jurisdictfon. 

state  ex  rel.  Harper  ys.  Judge,  83  A.  1096;  State  ex  rel.  Winter  &  Hun- 
ter V9.  Judges,  W  A.  1036;  Lemle  vs.  Bouton.  Sheriff,  33  A.  1005;  Stat« 
ex  rel.  Ins.  Co.  vs.  Mayo,  .S3  A.  1070;  State  ex  rel.  Cobb  &  Gunl>y  ts. 
Judges,  32  A.  744 ;  state  ex  rel.  MeGee,  Snowden  ft  VIolett  ts.  Judges* 
33  A.  183;  State  ex  rel.  Gilmer  vs.  Judges,  88  A.  1201;  87  A.  109;  33  A. 
368. 

Bat  not  when  said  court  finds  on.  examination  that  th» 
claim  is  inflated  to  give  jurisdiction. 
State  ex  rel.  Baucoudray  vs.  Judge,  41  A.  1013. 

(B)  Mandamus  lies  to  lower  judge : 

1.  To  compel  him  to  grant  suspensive  appeal  in  proper  cases* 

state  ex  rel.  Police  Board  vs.  Judge,  21  A.  741;  40  A.  607;  State  ex  rel. 
Jorda  vs.  Judge,  29  A.  776 ;  State  ex  rel.  R.  R.  Co.  vs.  Judge,  34  A.  864 ; 
Statu  ex  rel.  Upton  vs.  Judge,  37  A.  830;  State  ex  rel.  Bell  vs.  Judge* 
36  A.  886;  State  ex  rel.  Fassman  vs.  Judge, 22  .\.  200;  Bagur  vs.  Judge, 
24  A.  069;  39  A.  341 ;  State  ex  rel.  Dardenne  vs.  Judge,  28  A.  889;  Coons 
vs.  Judge,  23  A.  29;  State  ex  rel.  Crescent  City  Bank  vs.  Judge,  17  A. 
186; 22  A.  200;  23  A.  29;  21  A.  65;  41  A.  1140;  8ft  A.  746;  35  A.  212;  85  A.  887; 
36  A.  210;  36  A.  301;  24  A.  699,  736;  22  A.  90;  23  A.  713;  22  A.  119, 120;  aS 
A.  981. 

And  pendency  of  mandamus  to  compel  allowance  of  ap- 
peal suspends  prescription  of  appeal. 

Ready  vs.  City,  27  A.  170;  but  see  C.  P.  698,  (A)  No.  7. 

2.  To  probate  a*wUl. 

state  ex  rel.  Remendo  vs.  Judge,  17  A.  189. 

3.  To  try  or  decide  case,  where  he  has  jurisdiction  and  refuses 
to  act. 

state  ex  rel.  Merchants'  Ins.  Co.  vs.  Judges,  33  A.  1070;  State  ex  rel. 
Winter  A  Hunter  vs.  Judge,  33  A.  1096;  State  ex  rel.  McGee,  Snowden 
A  Violet  vs.  Judges,  83  A.  180;  State  ex  rel.  Cobb  A  Gunby  vs.  Judges. 
82  A.  774;  State  ex  rel.  Harper  vs.  Judges,  83  A.  368;  State  ex  rel. 
Gilmer  vs.  Judges,  33  A.  1201;  26  A.  160.  227;  27  A.  702;  80  A.  156;  4  R. 
227;  State  ex  rel.  Isaacson  vs.  Judge,  34  A.  74;  State  ex  rel.  Chap- 
man vs.  Judge,  20  A.  580;  State  ex  rel.  Toorean  vs.  Judge,  17  A.  262. 

4.  To  try  and  decide  exception  tending  to  dismiss  the  suit,  aa 
plaintiff  'e  right  to  sue. 

state  ex  rel.  Marks  vs.  Judge,  32  A.  296: 

6.  To  grant  an  injunction  in  cases  involving  no  discretion — 
e.  g.,  in  cases  stated  in  0.  P.  298  to  302. 

state  ex  rel.  Jacobs  vs.  Judge,  40  A.  206 ;  State  ex  rel.  Gajmor  vs.  Judge. 
38  A.  924;  New  Orleans  vs.  Telegraph  Co.,  87  A.  671;  State  ex  rek 
Murray  vs.  Judge,  86  A.  578;  Beebe  vs.  Gulnault,  29  A.  796. 
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(a)  But  not  where  proper  showing  is  not  made« 

State  ex  rel.  Nicholson  ys.  Judge,  87  A.  842. 

(b)  Or  where  element  of  discretion  appears. 

state  ex  rel.  Baymond  ts.  Judge,  41  A.  961. 

€,  To  decide  a  case  if  he  fail  to  do  so  within  reasonable  time. 
Delay  of  five  months  amounts  to  denial  of  justice. 

state  ex  reL  Martin  ts.  Judge,  87  A.  610;  Life  Ins.  Co.  ts.  Adamf.y 
Peters,  605;  State  ts.  Judge,  14  L.  488;  State  ts.  Judge,  4  B.  61;  State 
TS.  Judge,  4  B.  327 ;  State  ex  reU  Woods  ts.  Judge.  37  A.  TIB;  SUte  ex 
rel.  Tnrpin  ts.  Judge,  18  A.  481 ;  Life  and  Fire  Ins.  Oo.  T*.  Heirs  o( 
Wiltfon,  8  Pet.  391 ;  State  ex  reL  Mesteyer  ts.  Judge.  86  A.  838. 

Act  72  of  1884,  p.  94.,  provides  that  district  judges  and 
judges  of  city  courts  must  decide  cases  within  thii^ 
days  after  submission. 

7.  To  compel  execution  of  mandate  of  Supreme  Court. 
Cox*  Bxeoutors  ts.  Thomas,  il  L.  3G9;  Sentell  ts.  Judge,  88  A.  31 

S.  To  compel  signing  of  bill  of  exception. 

state  TS.  Judge,  18  A.  484;  Ex  parte  Crane,  6  Peters,  190;  BxparU  Brad- 
street,  4  Pet  103;  State  ex  rel.  Mullen  ts.  Judge,  83  A.  1048;  tHateex 
rel.  Wyly  ts.  Judge.  85  A.  348;  Broussart  ts.  Trahan,  8  M.  714;  State 
V8.  Gunter,  80  A.  686;  17  A.  387 ;  36  A.  67. 

^.  To  compel  judge  to  try  casfe  alone  when  no  Jury  allowed 
by  law. 

state  ez  reL  Ohism  A  Boyd  ts.  Jadge,  84  A.  1177. 

And  generally  when  he  declines  to  try  the  case  on  tn 
erroneous  determination  of  a  question  of  practice  pre- 
liminary to  whole  case. 

Id. ;  High,  Bx.  Bern.,  Seo.  161;  Sx  parte  Bradstreet.  7  Peters,  614; 
U.  S.  TS.  Judge  Peters,  6  Oranch*  116;  State  ex  rel.  Cohen  Tti 
Judge,  41  A.  41. 

10.  To  compel  Judge  od  ^ioe  to  try  case  when  he  is  willing  to 
act  in  case. 

State  ex  rel.  Perohe  ts.  Judge,  86  A.  608. 

But  not  where  judge  ad  hoc  declines  to  dt  on  case  at  sll| 

or  where  his  appointment  is  contested. 

See  chapter  on  **  Becusation ; "  State  ex  reL  Perche  ts.  Judge,  85 
A.  6u8 ;  State  ex  rel.  Fuqua  ts.  Judge,  39  A.  816. 

il.  To  compel  judge  to  certify  a  record. 

Bass  TS.  Barton,  13  L.  438. 

12.  To  compel  probate  judge  to  appoint  an  nnder-tutor  sod 
order  a  family  meeting. 

state  TS.  Judge  Bermudez,  14  L.  479;  but  see  State  ex  reL  MiUaudon 
TS.  Judge,  16  A.  118 ;  State  ex  rel.  Turpin  ts.  Judge,  18  A.  481 ;  SUte  «x 
rel.  Simmons  ts.  Judge,  18  A.  488. 
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13.  To  compel  judge  to  redace  to  writing,  and  sign  and  enter 
of  record  for  appeal,  if  proper,  his  jadgment  of  refusal  to 

receive  special  mortgage  of  tutor  and  annul  general  mort*  fV^j 

gage. 

State  ex  rel.  Castille  vs.  Judge,  15  A.  164. 

14.  To  compel  judge  to  allow  writ  of  execution. 

Staffdrd  T8.  Bunk  of  Loalsfana,  17  How.  375. 

15.  To  sign  judgment, 
state  ex  rel.  B.  B.  Oo.  tb.  Judge,  86  A.  218;  State  ex  reL  Dixon  TS.  Judge, 

26  A.  119. 

But  not  where  a  motion  for  new  trial  is  pending. 

state  ex  rel.  Wentz  ts.  Judge,  36  A.  878. 

16.  To  allow  bonding  proceeds  of  attached  property  sold  in 
limine. 

Htate  ex  rel.  Bloch  &  Bro.  ve.  Judge,  44  A.  89. 

17.  To  hold  terms  of  court  at  proper  parish  or  county  seat. 
State  ex  reL  Polioe  Jury  vs.  Judge,  m  A.  127. 

18.  To  restore  attorney  wrongfully  debarred. 

Ex  parte  Bradley,  7  Wall.  364. 

^C)  Mandamus  does  not  lie  to  Unoer  Judge: 

1.  To  compel  him  to  decide  exceptions  referred  to  merits. 

state  ex  rel.  Bryant  vs.  Judge,  36  A.  112. 

2.  To  compel  issuance  of  injunction  in  cases  where  he  has 
discretion. 

state  ex  rel.  Savage  vs.  Judge,  38  A.  916 ;  State  ex  rel.  Beebe  vh.  Judge, 
28  A.  906;  Bank  vs.  Webre,  44  A.  1081. 

But  in  certain  cases  he  has  no  discretion  and  must  issue. 

Murray  vs.  Judge,  86  A.  578. 

3.  To  compel  him  to  grant  appeal  from  mere  interlocutory 
jadgment  causing  no  irreparable  injury  though  such  inter- 
locutory judgment  be  signed. 

State  ex  rel.  Pflug  vs.  Judge,  35  A.  766;  23  A.  218. 

(a)  Or  to  grant  suspensive  appeal  when  none  is  allow- 
able. 

Schwartz  v:*.  Judge,  41  A.  211 :  Commagere  vs.  Judge,  22  A.  116;  83 
A.  289;  Sternberg  vs.  Lagard(>,  21  A.  18;  Telegraph  Company  vs. 
Judge,  21  A.  728.' 

(b)  Or  where  time  has  expired. 

Dulie  vs.  Judge,  41  A.  U40. 

4.  To  control  his  judicial  discretion  not  arbitrarily  exercised. 

(a)  As  to  determine  legality  of  return  of  votes  cast. 

state  ex  rel.  Horsoh  vs.  Judge.  33  A.  tG8;  Ex  parte  Slocomh,  19 
How.  18;  State  ex  rel.  Blaokman  vs.  Strong,  32  A.  173. 
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f 6^  Or  to  ratify  appointment  of  deputy  sberilt.  ' 

<  Stat6  V8.  Read,  41  A.  74. 

5.  To  compel  judge  to  decide  in  a  particular  manner. 

state  ex  rel.  Oonegal  ys.  Jadge,  17  A.  328;  State  ex  reL  MilUadoa  ri. 
Judge,  1ft  A.  113;  State  ex  reL  Oapplea  vs.  Judges,  S4  A.  1016;  State  ex 
rel.  New  Orleans  vs.  Judge,  32  A.  549;  34  A.  74. 

(a)  As  to  order  judge  to  appoint  tutor  and  onder-totor 
recommended  by  family  meeting. 

state  ex  reL  Turpi  a  ts.  Judge,  13  A.  481 ;  State  ex  reL  Simmons 
ys.  Judge,  IS  A.  483. 

(h)  As  to  reduce  a  bond  for  release  of  sequestratioiL 
State  ex  reL  Benton  vs.  Judge,  26  A.  116. 

(c)  To  appoint  certain  persons  members  of  a  family  meet- 
ing. 

Suocesslon  of  Bothlok,  43  A.  568. 

(d )  To  homologate  proceedings  of  family  meeting,  though 
he  could  be  compelled  to  act  one  way  or  the  other. 

state  ex  reL  Ames  vs.  Judge,  82  A.  300;  State  ex  rel.  Lumiiui«T8. 
Judges,  34  A.  1116;  State  vs.  Judge,  5  R.  161 ;  7  A.  181. 

(e)  To  compel  judges  to  approve  salary  for  a  particoltf 
amount  of  clerk  of  court  when  refusal  to  so  approve 
is  based  on  their  interpretation  of  the  law. 

state  ex  rel.  Luminals  vs.  Judges,  34  A.  1115. 

6.  To  dissolve  injunction  on  bond. 

state  ex  rel.  Steamship  and  Lottery  Co.  vs.  Judt^e,  23  A.  766. 

7.  To  compel  judge  ad  hoc  to  try  a  case  when  the  validity  of 
his  appointment  is  pending  on  suspensive  appeal. 

State  ox  rel.  Pcrohe  vs.  Earhart,  Judge  ad  hoc,  35  A.  hOS. 

8.  To  compel  court  of  appeals  to  reinstate  case  which  (hiv- 
ing f uU  jurisdiction)  it  has  dismissed. 

state  ex  rel.  Forman  vs.  Judge,  37  A.  111. 

9.  To  compel  district  judge  to  appoint  attorney  to  try  re- 
cused case,  when  there  is  judge  of  concurrent  jurisdictionf 
not  recused. 

state  ex  rel.  Hardeuburger  vs.  Judge,  36  A.  1007. 

10.  To  compel  judge  to  issue  order  of  seizure  and  sale,  thoagh 
he  might  be  directed  to  act  on  application. 

state  ex  rel.  Wise  vs.  Taylor,  82  A.  977. 

11.  To  compel  judge  to  issue  execution  on  a  conditional  judg- 
ment when  fulfilment  of  potestative  condition  not  shown 
in  lower  court. 

state  ex  rel.  Hepting  vs.  Judge,  38  A.  66S. 
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12.  To  compel  judge  to  rescind  order  disnussing  an  appeal 
for  insufficiency  of  surety. 

State  exrel.  Menge  vs.  Judge,  36  A.  200;  21  A.  44. 

fD)  Mandamvs  lies  to  officers  exercising  quasi  judicial  functions. 

1.  Funding  Board  may  be  mandamused  to  fund  interest  and 
principal  of  judgment  against  Charity  Hospital. 

state  ex  rel.  Smith  &  MoKenna  ra.  Board,  34  A.  197. 

2.  Mayor  of  city  may  be  mandamused  to  grant  suspensive 
appeal  from  judgment  rendered  by  him  fining  offender 
under  ordinance  charged  with  unconstitutionality. 

state  ex  reL  Cremoninl  tb.  Judge,  34  A.  1197. 

838.  To  Judges— When — In  this  case,  the  order  (or 
writ  of  mandamus)  issues  not  only  when  the  judges  of 
inferior  courts  are  guilty  of  a  denial  of  justice,  unreason- 
able delay  in  pronouncing  judgment  on  causes  before 
them,  but  also  it  they  refuse  or  neglect  to  perform  any  of 
the  duties^ required  of  them  by  law,  or  which  may  enable 
the  superior  courts  to  exercise  their  appellate  jurisdiction. 

839.  Restriction  as  to  Appellate  Jurisdiction — It  is 
only  the  court  which  exercises  appellate  jurisdiction  over 
an  inferior  court,  that  can  direct  to  the  latter  an  order  to 
perform  any  of  the  duties  belonging  to  it. 

The  restriction  in  this  article  is  removed  quoad  Supreme 
Oourt  by  Art.  90  of  Constitution. 
See  o.  P.  828,  "A." 

840.  Petition  and  Oath — The  party  wishing  to  obtain 
an  order  in  any  of  the  cases  mentioned  in  this  paragraph, 
must  apply  to  any  competent  tribunal  by  petition,  stating 
the  nature  of  his  right,  or  of  the  injury  he  sustains,  or  of 
the  denial  of  justice  which  he  experiences,  and  shall  make 
oath  of  the  truth  of  the  facts  thus  alleged. 

1.  Application  for  writ  must  be  by  petition — not  by  answer. 

Bishop  T8.  Marks,  16  A.  147. 

2.  Prayer  for  order  commanding  is  equivalent  to  prayer  for 
mandamus. 

state  ex  rel.  Dardenne  vs.  Judge,  33  A.  lim. 
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3.  In  the  United  States  Supreme  Court,  practice  for  obtaining 
mandamos  is  to  proceed  by  rale. 

Ins.  Co.  vs.  .\dams,  9  Peters,  571. 

4.  Affldavit.    Oath  necessary,  and  want  of  it  is  not  cored  by 
affidavit  to  supplemental  petition. 

Fisk  V8.  Police  Jury,  83  A.  29;  Bisbop  ya.  Mark^,  15  X.  147:  LeUmd  ti 
Rose,  10  A.  415 ;  U.  S.  vs.  Tri^gs.  11  P.  173 ;  Ex  parte  Powllney, «  P.<^; 
31  A.  802. 

841.  Alternative  Writ — The  court  to  which  the  com- 
plaint is  addressed,  it  it  thinks  there  is  ground  for  inter- 
posing its  authority,  shall  issue  an  order,  addressed  to  the 
party  or  to  the  inferior  judge  against  whom  the  complaint 
.  is  made,  by  which  he  shall  be  directed  to  do  what  has 
been  demanded  of  him,  or  show  cause  to  the  contran*, 
within  a  certain  time  after  the  service  of  the  order,  to  be 
fixed  by  the  court. 

(A)  Return  of  respondent : 

1.  Plaintiff  may  traverse   same  or  may  rely  upon  its  iiwuiB- 
ciency  upon  the  face  of  the  papers. 

state  ex  rt'l.  VIerra  vs.  Jutl^^e,  15  A.  73. 

2.  Untraversed  return  is  accepted  as  true. 

Soares  vs.  Hebrew  Congref^tioa,  80  A.  209. 

3.  Return  should  contain  full  defence. 

Bienvena  vs.  Wrotnowskf.  17  A.  156;  Savage  vs.  Holmes.  iSA.JMlSJ**' 
vjs.  Howell.  18  A.  195 

(B)  TVial  ttitmmary,  ia, 

842.  Return  or  Answer  to  Writ — If,  on  the  day  as- 
signed for  answering  the  order,  the  party  or  judge  to 
whom  it  is  directed  answers  and  states  sufficient  reason 
to  justify  his  conduct,  the  complaint  shall  be  dismissed, 
and  the  petitioner  sentenced  to  pay  .costs. 

1.  lieturn  to  mandamus:  traverse: 

Applicant  may  traverse  on  trial  of  merits  without  formil 
replication;  or  applicant  may  rely  upon  legal iiwuffi- 
eiency  of  return. 

>t:ite  ex  rel.  Vierra  vs.  Laaftania  Society,  15* A.  7S;  5  A.  »i 
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2.  Answer  to  mandamus  should  contain  full  written  defence, 
whether  it  involve  exceptions  or  merits. 

Shaw  vs.  Howell,  18  A.  195;  31  A.  80*2. 

843.  When  Answers  Insufficient — Peremptory  Writ — 

But  if  the  answer  is  considered  insurticient,  then  a  per- 
emptory mandate  shall  issue,  ordering  the  party  or  interior 
judge  to  do  what  has  been  demanded  of  him,  and  if  he 
does  not  obey,  an  order  ot  arrest  shall  issue,  an  I  he  shall 
be  imprisoned  until  he  has  rendered  obedience  to  the 
mandate. 


(A)  Enforcement  of  mandamus:  , 

1.  Obedience  to  mandate  not  enforced  by  ^eri /acia«  though 
mandate  order  respondent  to  pay  over  certain  sum. 

state  ex  rel.  Bourd  of  Policf  vs.  Judge,  21  A.  741. 

2.  Mandamus  against  judge  enforced  by  impnsonment. 

State  ex  rel.  Martin  vs.  Jiidji^e,  ;i7  ,\.  614 ;  Stiito  vs.  Wllliain'*,  7  K.  252. 

3.  And  so  against  members  of  city  council. 

state  ex  rel.  Bauinan  vs<.  Jnd^e,  HH  a.  41;  ComiiilMsioners  of   lA'aven- 
worth  vs.  Selh'w ,  'ni  U.  S.  f)2H. 

844.  Service  of  Writ  —  Disobedience  —  Distringas — 
When  the  mandate  dire.cting  the  performance  of  a  specified 
act  shall  have  issued  against  a  corporation,  the  notice 
shall  be  served  on  the  mayor  or  presiding  officer  of  such 
corporation;  and  if  the  corporation  or  the  body  of  direc- 
tors disobey  the  order,  it  shall  be  punished  for  the  con- 
tempt by  the  sequestration  of  its  revenue,  (writ  of  rfw- 
tringas,)  until  it  yield  obedience  to  the  mandate. 

§  2. 

Of  the  Order  Forbidding  Further  Proceedings  in  a  Suit  (Writ  of 
Prohibition). 

845.  Writ  of  Prohibition— This  mandate  only  issues  to  J  3  LLi^i^^^ 
courts  of  inferior  judges  which  exceed  the  founds  of  their  r  ^  .y  /ii.. 
jurisdiction.  ]   IjCt/^i'^^* 


S46  Op  Orders  Courts  May  Render. 

(A)  Not  a  writ  of  right :  ^ 

Writ  issues  only  on  strict  compliance  with  law  and  in  soand 
discretion  of  court. 

state  ex  rel.  Osborn  vs.  Judge,  35  A.  538;  State  ex  reL  D'Mexa  vs. 
Judge,  21  A.  123;  State  vs.  Judge,  19  L.  183;  State  ex  reL  FoUett  ts. 
Judge,  32  A.  1186;  State  ex  rel.  Cummhigs  vs.  Judge.  29  A  361;  State 
ex  rol.  Goons  vs.  Judge,  27  A.  336 ;  State  ex  rel.  Reid  vs.  Foaroet,  45 
A.  943. 

{B)  What  courts  will  issue : 

Prior  to  Constitution  of   1879,   Supreme   Court  could   issue 

writ  of  prohibition  only  where  it  had  appellate  jurijBdiction. 

State  ex  rel.  Foulhouse  vs.  Judge,  12  A.  51.3;  State  ex  rel.  Rooohi  vs. 

Judge,  45  A.  532;  lUish  vs.  Head,  22  A.  459:  Hart  vs.  Hoss.n  A.  517; 

State  ex  rel.  Caballero  vs.  Judge,  25  A.  381. 

Aliter  under  i^t.  90,  Constitution  1879. 
State  ex  rel.  LeBlanc  vs.  Justice,  41  A.  ♦♦Op. 

{C)  To  what  courts  writ  tvill  issue: 

1.  To  court  of  appeals  where  it  exceeds  its  rightful  jurisdic- 
tion. 

state  ex  rel.  Millard  vs.  Judge.  40  A.  771. 

2.  To  justice  of  the  peace  exceeding  his  jurisdiction. 

State  ex  rel.  LeBlauc  vs.  Justice,  41  A.  908. 

846.  Writ  Issues  from  Appellate  Court — It  is  an  order 
rendered  in  the  name  of  the  State,  by  an  appellate  court 
of  competent  jurisdiction,  and  directed  to  the  judge  and 
to  the  party  suing  in  a  suit  before  an  interior  court,  for- 
bidding them  to  proceed  further  in  the  cause,  on  the 
ground  that  the  cognizance  of  the  said  cause  does  not 
belong  to  such  court,  but  to  another,  or  that  it  is  not  com 
petent  to  decide  it. 

(A)  Supreme  court  directing  the  writ  to  lower  court  need  not  be  seiud 
''vith  appellate  jurisdiction  in  the  parHoular  case  in  which  the  writ 
issues. 

Art.  90  of  Constitution  of  1879  emancipated  Supreme  Oeart 
from  restriction  as  to  appeUate  jurisdiction. 
See  ante,  "Mandamus." 

{B)  Churts  other  than  Supreme  Court  can  not  issue  except  in  aid  0/ 
their  appelUUe  jurisdiction, 

C.  P.  W46. 
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(C)  When  writ  will  not  issue : 

L  When  remedy  is  by  appeal. 

state  ex  rel.  Hernandez  vs.  Monroe,  33  A.  928;  State  ex  rel.  Gin  Mfg. 
Co.  vs.  Judge,  34  A.  762;  St:ito  «x  rel.  Sinnott  vs.  Judge,  Hi  A.  .V53; 
State  ex  rel.  Berthoud  vs.  Judj^o,  34  A.  782;  State  ex  rel.  FoUett  vs. 
Jadge,  32  A.  1185;  State  ex  rel.  (Jill  vs.  Tisaot,  34  A.  90;  State  ex  rel. 
New  Orleans  vs.  Judge,  36  A.  7.)i;  State  ex  rel.  D*Meza  vs.  Judge,  21 
A.  123;  State  vs.  Judge,  11  A.  69d;  8  A.  92;  112  A.  693;  State  ex  reL 
Zimmerman  vs.  Judge,  34  A.  653 :  State  ex  rel.  Hans  vs.  Ju  tge,  36  A. 
769;  State  ex  rel.  Fairex  VvS.  Judgo,  33  A.  927;  State  ex  rel.  Kedford 
vs.  Judge,  2  R.  566 .  State  ex  rel.  Chandler  vs.  Judge,  44  \.  567 ;  State 
ex  rel.  Gooch  vs.  Justice,  .H8  A.  968 ;  Wood  A  Bro.  vs.  Judge.  .3s  A.  877; 
Berthoud  vs.  Judge,  34  A.  782;  State  ex  rel.  Kothick  vs.  Judge,  44  A. 
299;  State  ex  rel.  Morere  vs.  Judge,  44  A.  1100;  Stato  ex  rel.  Reld  vs. 
Fonmett,  45  A.  943;  State  ex  rel.  Callahan  vs.  Judg«'s.  46  A. 

2.  Where  proper  remedy  is  by  injunction,   as  where  jndge 
rescinds  order  for  suspensive  appeal  and  issues  execution. 

State  ex  rel.  Oientat  vs.  Judge,  82  A.  1814. 

3,  Where  jurisdiction  has  not  been  usurped — e.  g. : 

(a J  When  court  has  jurisdiction. 

state  ex  rel.  Walker  &  Merz  vs.  Jndge,  89  A.  132 ;  State  e  x  rel. 
Patton  vs.  Judge  40  A.  393;  State  ex  rel.  Maxwell  vs.  Mc- 
Dowell, 43  A.  1193;  State  ex  rel.  Raymond  vs.  Judge,  39  A.  499; 
State  ex  rel.  Wilraot  vs.  Judge,  27  A.  15'i;  State  vs.  Judve,  20  A. 
177;  State  ex  rel.  Selles  vs.  Judge,  33  A.  1284;  State  ex  rel.  Dar- 
denne  vs.  Judge,  33  A.  1356;  State  ex  rel.  Police  Jury  vh.  Judge» 
41  A.  403;  State  ex  rel.  Weber  vs.  Judge,  32  A.  1092 ;  State  ex  reL 
Moses,  Lobe  A  Co.  vs.  Judge,  35  A.  236. 

(b)  And  jurisdiction  of  cause  extends  to  all  incidental 
questions. 

state  ex  rel.  Gin  Mfg.  Co.  vs.  Judge,  84  A.  758. 

(e)  Or  where  judge  has  power  to  act,  as  where  one  judge 
of  Civil  District  Court  replaces  absent  or  sick  judge  of 
other  division. 

Buiflson  vs.  Lazarus,  88  A.  1426. 

(d)  Where  court  is  proceeding  to  hear  necessary  evidence 
to  determine  jurisdiction. 

btate  ex  reL  Lewis  vs.  Jndge,  85  A.  1110;  State  ex  rel.  Fontenot 
vs.  Judge,  38  A.  718;  State  ex  rel.  Rothany  vs.  Judge,  84  A.  1142 ; 
.State  ex  reL  Hernandez  vs.  Jud^^u,  33  A.  923;  State  ex  rel. 
Ooltharp  vt.  Jndge,  43  A.  1186. 


4e)  Or  where  judge  hears  suit  of  creditors  attacking  stay 
of  proceedings  given  to  insolvent. 

state  ex  rel.  Williams  vs.  Judge,  42  A.  73. 
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4.  Where  no  plea  to  the  jarisdiction  of  the  conrt  waa  filed 
and  overruled.  Overruling  of  this  plea  is  conditioi  pre- 
cedent. 

IIM  A.  809;  State  ux  rel.  Wood  A  Bro.  vg.  Judge.  38  A.  920;  State  ex  reL 
Gfrardey  vs.  Steele,  ^8  A.  569;  Stuto  ex  rel.  Larrieax  vs.  Judge. »  A. 
806;  State  ex  rel.  Morfiraii  R.  U.  Co.  vs.  Judve,  87  A.Stf;  Btat^exRl 
Marchand  vs.  Judge,  41  A.  19U;  state  vs.  Judge.  10  R.  173;  Stste  ex 
rel.  Glu  Mfg.  Co.  vs.  Judge.  34  A.  761 ;  State  ex  reL  Attornery  Geinrtl 
vs.  Judge.  34  A.'  611;  State  ex  rel.  Sliake$«peure  vs.  Judge,  49  A«DT; 
State  ex  rel.  LeBlaiio  vs.  Justiee,  41  A.  lK>s;  State  ex  rel.  Baker  ti. 
Judge.  48  A.  1131. 

6.  But  this  rule  is  subject  to  exception — ?.  g. : 

(a)  Where  clerk  pe^orms  a  judicial  act  beyond  hie  legal 
powers.     Technical  plea  to  jurisdiction  is  impossible. 

btate  ex  rel.  Boyd  vs.  Green.  34  A.  1027. 

(b)  And  so  when  judge  issues  execution  pending  sos- 
pensive  appeal. 

state  vs.  Judge,  19  L.  174;  17  L.  511 ;  State  ex  rel.  Avery  V9.  Daflel, 
41  A.  968. 

6.  Where  application  comes  too  late  and  writ  is  waived,  as 
where  party  asks  for  trial  on  overruling  of  plea  to  jurisdic- 
tion. 

state  ex  rel.  Haus  vs.  Judge,  36  A.  76s;  State  ex  rel.  Duthoo  vs.  Jadgv 
4ft  A.  213. 

7.  Where  want  of  jurisdiction  does  not  clearly  appear  from 
record. 

state  ex  rel.  Michoud  vs.  Judge.  30  A.  239 ^  State  ex  rel.  Levettvi. 
Lapeyrollerie.  88  A.  264;  State  ex  rel.  Oommlngle  vs.  Judge.  9  A. 
360 ;  State  ex  rel.  Scallen  vs.  Judge,  40  A.  242. 

-8.  Where  writ  is  addressed  to  judge  sitting  as  a  mere  com- 
missioner to  take  testimony  and  not  in  judicial  capacity. 
state  ox  rel.  Redou  vs.  Spearing.  31  A.  123. 

^.  Where  question  of  fact  on  which  writ  is  based  is  contested. 

§tate  ex  rel.  Babln  vs.  Judge,  9  R.  480;  State  vs.  Judge,  10  B.  !•;  Stat4 
ex  rel.  MIohoud  vs.  Judge,  20  A.  240. 

10.  Where  act  to  be  probibited  is  already  done. 

U.  S.  vs.  Hoffman,  4  WalL  158;  State  ex  rel.  Bassetti  A  ChurcbiU  ti> 
Judge,  44  A.  1093. 

11.  Or  where  threatened  action  of  judge  no  longer  exists. 
state  ex  rel.  Davidson  vs.  Judge,  88  A.  178. 

12.  Where  complaining  party  has  recog^nised  the  Jurisdiction 
of  the  court,  of  whose  action  in  assuming  jurisdiction  he 
complaims. 

state  ex  rel.  Singer  va.  McGuire,  40  A.  378. 
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(D)  Writ  sometimea  issues  where  court  has  jurisdiction  of  the  cause, 
but  in  the  course  thereof  exceeds  its  lawful  power — e.  g,  : 

1.  Where  court  illegally  issaes  writ  of  injonction  againt  city 
coimcil. 

state  ex  rel.  Behan  vs.  Jud^e,  35  A.  1085. 

2.  Where  coart  illegally  paalshes  for  contempt. 

state  ex  rel.  Llversey  V3.  Judge,  34  A.  741. 

(B)  Sole  question  involved  is  Jurisdiction  vel  non. 

State  ex  rel.  Attorney  General  vs.  Judge,  34  A.  611 ;  State  ex  rel.  Logan  vs. 
JadKe,  16  A.  186. 

(F)  Plea  to  jurisdiction : 

1.  It  is  sufficieut  if  objection  to  jurisdiction  appears  from  an- 
terior proceedings. 

state  ex  rel.  Syine  vs.  Judge,  35  A.  1104. 

2.  Plea  must  have  been  to  jurisdiction^  not  mere  exception  to 
form,  no  cause  of  action  or  vagueness. 

state  ex  rel.  Wood  vs.  Jndge,  38  A.  921 ;  Troegel  vs.  Judge,  35  A.  1164. 

3.  And  such  plea  must  have  been  overruled  or  disregarded 
and  so  alleged  in  application. 

state  ex  rel.  ^Qirardey  vs.  Steele,  38  A.  569;  State  ex  rel.  R.  R  Co.  vs. 
Judge,  37  A.  845;  State  ex  rel.  Larrieux  vs.  Judge,  29  A.  k06. 

4.  For  if  plea  be  virtually  sustained,  as  where  judgment 
covers  only  that  branch  of  case  clearly  within  the  juris - 
dicton  of  the  court,  writ  will  be  denied,  even  if  court  over- 
ruled the  plea  in  toto, 

state  ex  rel.  Smith  Bros.  &  Oo.  vs.  Judge,  35  A.  788. 

^O)  Writ  of  prohilntion  vnll  issv^  to  knoer  judge  exceeding  bounds 
of  jurisdiction  or  legitimate  powers — e.  g, : 

1.  When  lower  court  wrongfully  dismisses  appeal : 

(a)  When  bond  is  sufficient  in  amount. 

state  ex  rel.  Roman  vs.  Judge,  21  A.  443;  State  ex  rel.  Mitchell, 
Oralg  &  Ck).  vs.  Judge,  21  A.  730;  State  ex  rel.  Stackhouse  vs. 
Judge,  21  A.  1S3;  State  ex  reL  Johnson  vs.  Judge,  21  A.  113; 
State  ex  rel.  Beebe  vs.  Judge,  28  A.  81. 

(b)  When  surety  is  sufficient. 

state  ex  rel.  Lynne  vs.  Judge,  24  A.  328 ;  State  ex  reL  Kane  vs. 
Judge,  28  A.  379;  State  ex  reL  Shropshire  vs.  Judge,  38  A.  401; 
State  ez  reL  Storrs  vs.  Judge,  31  A.  785;  State  ex  reL  Mitchell, 
Oralg  A  Oo.  vs.  Judge,  31  A.  780;  State  ex  rel.  Staokhonse  vs. 
Judge,  31  A.  Ift8;  State  ex  reL  Dezutte  vs.  Judge,  34  A.  816; 
State  ez  reL  Johnson  vs.  Judge,  31  A.  113 ;  State  ex  reL  Oausson 
TB.  Judge,  31  A.  43;  State  ex  reL  Menge  vs.  Judge,  36  A.  711; 
AotSl876,p.  49;22A.  592. 
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(c)  When  surety  becoming  insolvent  after  appeal,  an- 
other one  is  offered  but  refused  and  execution  al- 
lowed. 

Gray  T8.  Lowe,  9  A.  478. 

(d)  AliteVf  when  surety  not  good. 

state  ex  r«'l.  Simonds  vs.  Judge,  21  A.  178. 

2.  When  lower  judge  dismisses  suspensive  appeal  and  exe- 
cutes judgijient,  he  having  been  divested  of  jurisdiction  by 
appeal  and  perfection  of  bond. 

state  ex  rel.  Mount  vg.  Judge,  22  A.  37;  state  ex  rel.  Graham  ts. 
Judge,  24  A.  698;  State  ex  rel.  Dubuelot  vs.  Judire.  24  A.  fiOO;  State  ex 
rel.  Beebe  vs.  Judge,  21  A.  31. 

(a)  Aliter  where  bond  not  sufficient. 

•  state  ex  rel.  Wassel  vs.  Judge,  22  A.  115;  state  ex  rel.  Bankbead 

vs.  .Judge,  22  A.  35;  State  ex  rel.  Pontoh  art  rain  R.  B.Co.  ri. 
Judge,  27  A.  697. 

(b)  But  it  seems  the  present  doctrine  is  that  proper  remedy 
is  by  suspensive  appeal  from  rescinding  order. 

state  ex  rel.  Falrex  vs.  Judge,  33  A.  929. 

(c)  And  only  upon  refusal  of  such  appeal  will  execution 
debtor  be  entitled  to  mandamus  and  prohibition. 

State  ex  rel.  Cifiitat  vs.  Judge,  82  A.  814. 

8.  When  lower  judge  appoints  executor  and  allows  him  to 
act,  refusing  to  grant  suspensive  appeal  when  there  is  de- 
nial of  necessity  of  appointment  of  executor  or  adminis- 
trator. Writ  of  prohibition  is  ancillary  to  mandamus  to 
grant  suspensive  appeal. 

state  ex  rel.  Pearson  vs.  Judge,  22  A.  61;  State  ex  rel.  City  of  New 
Orleans  vs.  Judge,  22  A.  120. 

4.  Where  execution  issues  against  successful  appellee  for 
costs  of  appeal. 

state  ex  rel.  Boye  vs.  Dunean  et  als.,  18  A.  102. 

6.  When  lower  judge  proceeds  to  execute  judgment  which  he 
was  incompetent  ratione  materiw  to  render. 

state  ex  rel.  Fernandez  vs.  Houston,  34  A.  875 ;  State  ex  reL  Saove  Tt. 
Judge,  20  A.  311 ; Clarke,  Assignee,  vs.  Rosenda  et  al., 5  B.  27;  Slate  «x 
rel.  Gas  Light  Co.  vs.  Judge,  :^7  A.  fia^ 

6.  When  lower  judge  issues  mandamus  when  he  has  no  juris- 
diction to  do  so. 

state  ex  rel.  Fernandez  vs.  Houston,  34  A.  875. 

7.  When  lower  judge  entertains  proceeding  pending  asa0* 
pensive  appeal. 

state  ex  rel.  Pugh  vs.  Judge,  38  A.  1883;  Larrieux  va.  Judge,  18  A.  lH; 
Ooargotte  vs.  Porte,  27  A.  481. 
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Or  where  suspensive  appeal  is  asked  and  refused. 

state  ex  rel.  Becker  vs.  Judge,  81  A.  850;  State  ex  rel.  Notal  vs. 
Recorder,  37  A.  827. 

8.  Where  lower  judge  issues  an  injunction  to  prevent  institu- 
tion of  suit  on  claims  which  are  alleged  to  have  been  paid, 
state  ex  re).  Sweeney  vs.  Judge,  40  A.  1 ;  State  ex  reL  Sweeney  vs. 
RiKhtor,d9  A.  619. 

0.  Where  lower  district  judge  is  proceeding  to  execute  a 
judgment  of  justice  of  the  peace,  particularly  where  validity 
thereof  is  contested. 

State  ex  rel.  Police  Jury  vs.  Judge,  89  A.  964. 

10.  Where  district  court  takes  cognizance  of  an  appeal  from 
a  judgment  by  a  city  court,  when  such  appeal  should  go  di- 
rect to  Supreme  Court. 

state  ex  reL  Boutroue  vs.  Judge,  80  A.  415;  State  ex  rel.  Oity  vs.  Judge, 
41  A.  540. 

11.  Where  lower  judge  is  incompetent  because  recused  as 
having  interest  and  proceeds  to  hear  plea  of  recusation. 

State  ex  reL  Tyrrell  vs.  Judge,  33  A.  1293 ;  State  ex  reL  Segnra  vs.  Judge, 
37  A.  263;  State  ex  reL  Trimble  vs.  Judge,  38  A.  247. 

W  Ckmdition  of  affairs  existing  ai  time  of  application  for  writ  de- 
termines: 

1.  Thus,  where  case  is  removed  to  circuit  court.  State  court 
is  divested  of  jurisdiction  and  prohibition  lies  to  stay  pro- 
ceeding^ therein. 

Davidson  vs.  Judge,  38  A.  178. 

2.  Yet  where  circuit  court  dismisses  the  case  the  jurisdiction 
of  the  State  court  is  reinstated,  and  writ  will  be  denied. 

state  ex  reL  Davidson  vs.  Judge,  38  A.  178. 

3.  It  has  been  also  held  that  where  court  had  no  jurisdic- 
tion at  institution  of  suit,  subsequent  investiture  of  juris- 
diction will  not  cure  nullity. 

Mora  vs.  Kozao,  21  A.  754. 

847.  Mode  of  Obtaining  Writ — To  obtain  this  mandate, 
t!\e  defendant  who  complains  that  the  inferior  court  wishes 
to  transcend  its  jurisdiction,  shall  apply  by  petition  to  the 
court  having  cognizance  of  appeals  from  such  inferior 
court,  stating  the  cause  and  nature  of  the  action  brought 
against  him,  and  showing  that  the  said  court  is  not  com- 
petent to  try  it. 
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848.  Affidayit  of  Applicant  Necessary — The  court  to 
which  this  petition  is  offered  shall  require  the  oath  of  the 
petitioner  to  the  truth  of  the  facts  stated  in  it,  unless  these 
facts  be  proved  by  the  mere  examination  of  the  prayer,  or 
of  the  proceedings  which  took  place  before  the  ioferior 
court. 

Affidavit:  when  not  neeeasary: 

When  facts  appear  £rom  record  of  case. 

Berthaad  ys.  Police  Jury,  7  B.  660 ;  State  vs.  Judge,  19  L.  Ifl 

849.  Issuance  of  Writ — If  the  court  shall  think  that  the 
matters  stated  in, the  petition  are  sufficient,  it  shall  issue 
an  order  forbidding  the  judge  to  take  coi^nizance  of  the 
cause,  and  forbidding  the  plaintiff  to  prosecute  it  further. 

To  whom  writ  iS8ue» : 

1.  To  judge  and  to  private  individaals  only  when  they  are 
necessary  factors  in  proceedings  by  the  coort : 

State  ex  rel.  Zhnmerman  vs.  Jud^e,  U  A.  653;  State  ex  reL  Dovliic 
vs.  Mix,  33  A.  794 :  State  ex  rel.  Oientat  vs.  Judge,  32  A.  614;  8Ut«  ex 
rel.  Levett  vs.  Lapeyrollerle,  38  A.  2<M :  Clarke  vs.  Bosendm,  S  B.  2T. 

2.  To  clerk  of  court  when  illegally  performing  a  judicial  act, 
such  as  accepting  a  cession  of  property  and  staying  pro- 
ceedings against  insolvent. 

state  ex  rel.  Boyd  vs.  Olerk,  84  A.  1039. 

850.  Duty  of  Lower  Judge— When,  on  the  receipt  of 
this  order,  the  inferior  judge  acknowledges  that  he  has 
no  jurisdiction,  he  shall  abstain  from  all  further  acts  in 
the  case. 

851.  Answer  of  Lower  Court — Summary  Hearing — But 
if  he  believes  himself  competent,  he  may  give  a  written 
answer  to  the  order,  after  which  the  court  issuing  it  shaU 
pronounce  finally  and  summarily  on  the  right  of  jurisdic- 
tion ;  and  if  it  thinks  that  the  inferior  judge  is  not  compe- 
tent to  judge  the  cause,  it  shall  render  its  prohibitioa  per- 
petual, otherwise  it  shall  allow  the  judge  to  proceed  to  the 
trial  and  judgment  of  the  case. 
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'A)  Summary  trial: 

1.  Hearing  of  application  for  prohibition  is  summary,  but  it 
seems  can  not  be  had  in  vacation  and  at  chambers ;  aliter  as 
to  mandamus,  under  Art.  830,  O.  P. 

state  ex  rel.  Soathern  Bank  vs.  Judge,  32  A.  582. 

2.  But  writ  will  not  be  perpetuated  until  lower  judge  has  had 
opportunity  to  file  answer. 

state  T8.  Judge,  9  B.  480. 

(B)  Decree  exeoxUory  only  after  lapse  of  usual  delay  for  rehearing, 

state  ex  rel,  Oeraon  vs.  Judge,  37  A.  261;  Overruling  State  vs.  Judge,  18  A. 
.  113:  State  ex  rel.  Ghusou  vs.  Judge,  21  A.  SO. 

(C)  Annoer  to  rule  nisi  for  prohibition  ehould  be  sworn  to. 
>tHte  ex  rel.  Kramer  v^.  .Judge,  80  A.  1014. 

853.  Disobedience  Punished  as  Contempt — If,  in  con- 
tempt of  the  order,  the  judge  or  the  party  shall  proceed 
an/  farther  in  the  suit,  the  superior  tribunal  shall  cause 
them  to  be  arrested,  and  shall  punish  them  for  such  con- 
tempt, and  the  opposite  party  shall  have  an  action  for  his 
damages  against  them. 

853.  Writ  Intended  to  Stay  Execution  Goes  to  Party 
and  to  Officer — If  an  inferior  judge  has  rendered  judg- 
ment in  a  case  where  he  had  not  jurisdiction,  and  the  ex- 
ecution has  issued,  the  court  may  direct  its  order  as  well 
to  the  party  prosecuting,  as  to  the  officer  charged  with  the 
execution,  forbidding  them  to  proceed  in  the  execution, 
in  the  same  manner  as  if  the  prohibition  had  been  ad- 
dressed to  the  judge  before  issuing  the  order  of  execution, 
and  under  the  same  penalties  above  enacted. 

854.  Party  Prosecuting  Execution  May  Move  Denial 
of  Writs — But  in  this  case,  the  par^y  prosecuting  may 
reply  to  the  order,  in  the  same  manner  as  above  directed, 
for  obtaining  judgment  with  regard  to  the  jurisdiction  of 
the  inferior  judge. 
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§3. 

0/  the  Mandate  Having  for  Its  Object  to  Aftoertain  the  VcUidUy  of  « 
Judicial  Proceeding  (Writ  of  Certiorari). 

/f'^'i  .  855.  Certiorari — This  also  is  an  order  rendered  in  the 
name  of  the  State,  by  a  competent  tribunal,  and  directed 
to  an  inferior  judge,  commanding  him  to  send  to  such 
tribunal  a  certified  copy  of  the  proceedings  in  a  suit 
pending  before  him,  to  the  end  that  their  validity  may 
be  ascertained. 

What  courts  may  issue  writ : 

1.  Supreme  court,  by  virtue  of  Art.  90  of  the  Oonstitotion  of 
1879,  may  issue  writ  even  in  eases  where  it  has  no  appellate 
jurisdiction,  if  issuance  proper  in  other  respects. 

state  ex  rel.  New  Orleans  Oas  Li^rht  Oo.  ts.  Judges,  37  A.  286;  State 
ox  rel.  Hirsch  vs.  Jadge,  89  A.  97;  State  ex  reL  City  of  New  Orleans 
TS.  Judge.  32  A.  549;  State  ex  reL  Sheehan  vs.  Judge,  .<»  A.  816;  State 
ex  rel.  Fredrlcki  vs.  Skinner,  83  A.  146;  State  ex  rel.  Chism  A  Boyd 
TS.  Judge,  3i  A.  1178;  State  ex  reL  Murray  ts.  Judge,  86  A.  681;  State 
ex  rel.  MoGee,  Snowden  &  V!61et  ts.  Judges,  88  A.  182. 

2.  Rule  was  otherwise  under  previous  Constitution,  onder 
which  court  could  not  issue  the  writs  where  it  has  no  ap- 
pellate jurisdiction. 

state  ex  reL  Padron  ts.  Judge,  81  A.  795;  State  ts.  Judge  16A.  I30; 
State  ex  reL  Chism  ts.  Judge,  34  A.  1178;  BushTS.  Head,  22  A.  1^; 
State  ex  reL  Cabalerro  ts.  Judge,  26  A.  381 :  State  ex  n^l  Henry  ts. 
Judge,  8  A.  288;  Suooession  of  Whipple,  2  A.  237;  ExparUBniociA. 
716;  Suooession  of  Maoarty,  2  A.  977 :  LaTerty  ts.  Duplessis.SM.  43; 
State  TS.  Watt8,  8  L.  76;  State  ts.  Judge,  11  R.  285 ;  State  ts.  Judge,  7 
A.  184;  State  ex  rel.  Taylor  ts.  Judgo.  26  A.  121 ;  State  ex  reL  D*Met* 
TS.  Judge,  21  A.  123;  State  ex  reL  Geale  ts.  Recorder,  80  A.  4»; 
Sbalor'8  Oase.  9  A.  622. 

856.  Writ  Suspends  Proceedings — ^This  mandate  con- 
cludes by  enjoining  upon  the  inferior  judge  to  proceed 
no  further  in  the  case,  until  judgment  shall  be  pronounced 
on  the  regularity  of  his  proceedings. 

857.  When  Writ  Will  Issue— This  mandate  is  only 
granted  in  cases  where  the  suit  is  to  be  decided  in  the  last 
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resort,  and  where  there  lies  no  appeal,  by  means  of  which 
proceedings  absolutely  void  might  be  set  aside,  as  when 
the  inferior  judge  has  refused  to  hear  the  party  or  his  wit- 
nesses, or  has  pronounced  sentence  without  having  cited 
them  to  appear. 

(A)  CH)jeety  scope  and  issuance  of  Certiorari: 
Writ  will  issue : 

1.  To  coerce  lower  clerk  to  perfect  transcript  of  appeal. 

0.  p.  899,  Notes;  Borde  vs.  Erskine,  HH  A. 873 ;  State  ts.  Hobbs,  33  A.  227 ; 
Desmarais  ts.  Board,  42  A.  799;  Lewis  vs.  Peterkin,  39  A.  781;  Suc- 
cession of  Harvey,  44  A.  80. 

(a)  Even  after  argument  has  been  gone  into. 

Desmarais  vs.  Board  of  Police,  42  A.  799. 

(b)  Or  after  submission. 
Trudeau  vs.  R.  R.  Co  ,  W  A.  717. 

2.  To  test  questions  of  forms — not  of  substance  of  proceed  - 
ings.     Merits  of  case  not  reviewable. 

state  ex  rel.  Valeton  vs.  Skinner,  83  A.  265;  State  ex  rel.  Brown  vs. 
Houston,  35  A.  1194;  Wood  A  Bro.  vs.  Judge,  38  A.  377,921;  Troegel 
vs.  Judge,  35  A.  11G4;  Waterworks  Co.  vs.  Levy,  36  A.  968;  State  ex 
rel.  Race  vs.  Judge,  37  A.  120;  Buisson  vs.  Judge,  33  A.  1427;  Markey 
vs.  Judge,  33  A.  378 ;  State  ex  rel.  Kramer  vs.  Judge,  32  A.  217 ;  Brown 
vs.  Ragland,  36  A.  8^^ ;  State  ex  rel.  Berthoud  vs.  Judge,  34  A.  782 ;  State 
ex  rel.  Ins.  Co.  vs.  Judges,  36  A.  817;  State  ex  rel.  City  vs.  Judge,  32  A. 
552;  State  ex  rel.  Gooch  vs.  Judge,  38  A.  968;  Matranga  vs.  Judge,  42 
A.  1089;  Unbehagen  vs.  Justice.  34  A.  .365;  State  ex  rel.Bloch  vs.  Per- 
rault,  41  A.  179;  State  ex  rel.  Shakespeare  vs.  Duffel.  41  A.  557;  State 
ex  rel.  Chandler  vs.  Ellis,  43  A.  825;  State  ex  rel.  Ulty  vs.  Judge,  45 
A.  952;  State  ex  rel.  R.  R.  Co.  vs.  Riley,  43  A.  177;  Broussard  vs. 
Judge,  39  A.  776. 

(B)  In  what  particular  cases  tmt  issues : 

1.  Where  judge  imprisons  for  contempt  without  authority 
and  without  hearing,  as  for  perjury,  or  for  alleged  violation 
of  injunction  absolutely  null. 

state  ez  rel.  Terrence  vs.  Judge,  37  A.  314 ;  State  ex  rel.  DeBuys  vs. 
Judge,  83  A.  1256;  State  ex  rel.  Liversey  vs.  Judge,  34  A.  746. 

2.  Where  judge  refuses  to  hear  witness : 

As  to  value  of  thing  in  dispute  to  determine  question 
of  jurisdiction  ratione  materiss. 
State  ex  rel.  WlUlsy  vs.  Judge,  33  A.  832. 

3.  And  writ  will  issue,  coupled  with  mandamus,  when  judge  re- 
fuses to  try  a  case  and  when  refusal  amounts  to  a  denial  of 

justice. 

State  ez  rel.  Boyd  vs.  Judge,  34  A.  1178;  state  ex  rol.  Bright  A  Vo.  vs. 
Judge,  86  A.  482. 
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4.  Where  judges  of  courts  of  appeal  refuse  to  consider  timely 
application  for  rehearing. 

Stat€  ex  rel.  Tebault  vs.  Judges,  37  A.  597. 

5.  Where  justice  of  peace  in  an  unappealable  case  proceeds 
with  trial  and  renders  judgment  without  timely  no:ice  or 
within  the  two  hours  he  is  req aired  by  Art.  1085  to  wait  for 
absent  party. 

state  ex  rel.  Moutujoie  V8.  Coquillon,  '^5  A.  1J02. 

(G)  When  writ  will  not  issue : 

1.  When  remedy  is  by  appeal. 

state  ox  rel.  Weber  vs.  Judge,  32  A.  1092;  State  vs.  Judge,  15  k.M; 
Stewart  V9.  Barrow,  6  N.  8.  3S2;  State  ex  rel.  Aiken  vs.  Judsre.43 
A.  880. 

2.  When  proceedings  are  not  absolutely  null,  as  where  all  the 
forms  of  law  have  been  observed. 

May  vs.  Recorder,  39  A.  991;  State  ox  rel.  (rMalley  vs.  Judge.35  A.llW; 
State  ex  rel.  Valeton  vs.  Judge, :«  \.  255;  State  ex  rel.  BrouMardvs. 
Koenig,  39  A.  776 ;  State  ex  rel.  R.  R.  Co.  vs.  Justice,  43  A.  177;  Wenty 
vs.  Judge,  32  A.  1122;  Williamson  vs.  Judge,  37  A.  S*^;  State  ex  rel. 
Syndic  vs.  .Judge.  41  A.  .WO. 

8.  When  nullity  of  proceeding  does  not  appear  on  face  of 
•record. 

state  ex  rel.  WIntz  vs.  Judge,  32  A.  1222. 

4.  When  object  of  writ  is  to  coerce  judge  to  admit  evidence 
rejected  on  ground  of  inadmissibility. 

state  ex  rel.  Bright  &  Co.  vs.  Judges,  36  A.  482;  State  ex  rel.  Cnbt- 
bagen  vs.  Justice,  35  A.  365. 

6.  When  applicant  for  certiorari  sanctioned  proceedings,  as 
where  no  timely  objection  was  made  of  want  of  jurisdiction 
ratiane  personse. 

State  ex  rel.  Zuberbier  &  Behan  vs.  Judge,  33  A.  16. 

6.  When  it  would  be  vain,  as  where  clerk  can  not  make  up 
record. 

Beard  vs.  Poydras,  18  L.  83. 

7.  When  in  contempt  proceedings,  judge  had  jurisdiction  to 
make  the  order. 

Stsito  ex  rel.  Waters  &  Klernan  vs.  Judge,  41  A.  8U;  State  ex  rel.  Bar- 
thet  vs.  Judge,  40  A.  434. 

858.  Recitals  of  Petition— The  party  wishing  to  obtain 
this  mandate  shall  address  his  petition  to  a  competent 
tribunal,  in  which  he  shall  state  the  causes  of  nullity  ot 
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the  acts  done  by  the  lower  court  to  his  prejudice,  in  a 
cause  where  lies  no  appeal. 

f 

859.  Affidavit  of  Petitioner — The  truth  of  the  facts  con- 
tained in  this  petition  shall  be  sworn  to  by  the  party  pray- 
ing for  the  mandate,  but  with  respect  to  the  nullities  al- 
leged, he  need  only  affirm  their  existence  to  the  best  of 
his  knowledge. 

860.  What  Court  Issues  Writ — This  mandate  can  only 
be  directed  to  an  inferior  judge  by  the  court  having  ingb 
jQfcdiate  appellate  jurisdiction  over  him,  and  by_no_other. 

1.  Restriction  as  to  appellate  jurisdiction  applies  to  all  courts 
other  than  Supreme  Oourt.     See  ante,  Art.  855. 

state  ex  rel.  Gas  Light  Co.  vs.  Judge,  87  A.  2ij6;  State  ex  rel.  Uirsoh 
▼8.  Jadge,  89  A.  97. 

2.  To  whom  writ  issues:   May  issue  to  lower  judge  and  clerk, 
as  when  it  orders  perfection  of  transcript. 

C.  p.  899;  Borde  vs.  Krsklne,  33  A.  873;  State  vs.  Hobbs,  83  A.  227. 

86i.  Certified  Copy  of  Record  Sent  Up — The  inferior 
judge,  to  whom  this  mandate  is  directed,  shall  immediately 
send  to  the  superior  court  a  certified  copy  of  tfie  record 
called  for,  which  copy  shall  be  sealed  with  the  seal  of  the 
court,  if  it  have  on^. 

Sending  up  record : 

1.  Production  of  record  dispensed  with  when  facts  are  not 
disputed. 

state  ex  rel.  Buisson  vs.  Judge,  H3  A.  1437. 

t.  Judge's  duty  is  to  send  up  record. 

Cteale  Ts.  Recorder,  80  A.  450;  DeBuys  vs.  Jud>ce,  32  A.  1256;  DnooteTS. 
Judge,  42  A.  408. 

8.  Conclusiveness  of  record. 

Record  conclusive  until  assailed  successfully, 
state  ex  rel.  Began  vs.  Judge,  36  A.  977. 

862.  Penalty  for  Failing  to  Send  Up  Record,  or  for 
Proceeding  with  Cause — If  after  the  service  of  the  man- 
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date  and  the  injunction  contained  in  it,  the  inferior  judge 
does  not  send  the  copy  of  the  record  called  for,  or  if  he 
proceeds  further  in  the  cause,  the  superior  court  shall 
order  him  to  be  arrested  and  imprisoned  until  he  shall 
have  obeyed  the  mandate  directed  to  him. 

863.  Proceedings  After-  Service  of  Writ  Void— The 
mere  service  of  the  order  to  send  up  the  record  renders 
void  every  act  which  may  have  been  subsequently  per- 
formed by  the  judge  to  whom  it  was  directed  or  by  his 
order. 

864.  Writ  Perpetuated  When  Proceedings  Are  Nifll  and 
Were  Not  Sanctioned — If  upon  examining  the  certified 
record  thus  sent,  it  shall  appear  to  the  court  issuing  the 
mandate  that  the  proceedings  are  null  and  have  not  been 
sanctioned  by  the  party  complaining  of  them,  it  shall 
avoid  the  proceedings  and  direct  the  inferior  judge  to  try 
the  cause  anew,  in  conformity  with  the  provisions  of  the 
law. 

Sanctioning  proceedings  is  waiver  of  ground  of  complwnt— 
e.  g.: 

When  defendant  does  not  object  to  want  of  jurisdiction 
ratione  personte, 

state  ex  rel.  Zuberbier  &  Behau  vs.  Judge,  33  A.  16. 

865.  When  Proceedings  Are  Regular,  etc.— K  the 
court  which  issued  the  mandate  finds  that  the  proceedings 
have  been  regular,  or  that  the  party  has  waived  his  ob- 
jections to  them,  it  shall  dissolve  the  order  which  it  had 
issued,  and  shall  condemn  the  party  who  applied  for  the 
mandate  to  pay  the  whole  costs. 

866.  Writ  Operates  as  Injunction  to  Stay  Proceedings 
— ^When  a  court  of  competent  jurisdiction  issues  a  man- 
date for  the   purpose  of  inquiring  into  the  validity  of  a 
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proceeding  in  the  last  resort,  if  judgment  has  been  ren- 
dered and  execution  sued  out  in  the  court  below,  it  may 
arrest  the  execution,  by  enjoining  the  party  suing  it  and 
the  officer  charged  with  it  to  proceed  no  further  until  the 
validity  of  the  proceedings  has  been  pronounced  upon, 
and  this  under  the  same  penalties  which  are  inflicted  for 
contempt  of  court. 

§4. 

Of  the  Mandate  to  Prevent  an   Ueurpation  of  Office  (Writ  of  Q^o 

Warranto), 

96^.  Quo  Warranto— This  is  an  order  rendered  in  the 
name  of  the  State  by  a  competent  court,  and  directed  to  a 
person  who  claims  or  usurps  an  office  in  a  corporation,  in- 
quiring by  what  authority  he  claims  or  holds  such  office. 

Function  of  writ : 

1.  To  test  title  to  office  in  corporations. 

state  ex  rel.  Piper  vs.  Batt,  38  A.  956. 

2.  To  test  right,  not  only  to  office,  bat  to  franchise,  as  where 
it  is  alleged  that  a  party  without  authority  exercises  rights, 
duties  and  privileges  of  an  alderman. 

Beynoldt  tb.  Baldwin,  1  A.  162. 

868.  When  Writ  Issues — This  mandate  is  only  issued 
for  the  decision  of  disputes  between  parties  in  relation  to 
the  offices  in  corporations,  as  when- a  person  usurps  the 
character  of  Mayor  of  a  city,  and  such  like. 

With  regard  to  offices  of  a  public  nature,  that  is,  which 
are  conferred  in  the  name  of  the  State  by  the  Governor, 
with  or  without  the  consent  of  the  Senate,  or  by  election, 
the  usurpations  of  them  are  prevented  and  punished  in 
the  manner  directed  by  special  laws. 

1.  Title  to  what  offices  may  be  tried  under  writ: 

Mayor,  Recorder,  or  other  city  officer, 
state  ex  rel.  Baldwin  vs.  Ramos,  10  A.  431. 
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2.  Title  to  office  conferred  or  filled  by  Goyernor  can  not  be 
enquired  into  under  quo  warranto. 

Terry  V8.  Stauffer,  17  A.  311. 

3.  When  torit  will  not  isatie: 

When  remedy  is  by  mandamus,  as  where  Mayor  with- 
holds commission. 

Hubert  vs.  Auvray,  6  L.  596. 

869.  Who  May  Obtain  Writ — Answer  of  Respondent— 
A  mandate  to  prevent  the  usurpation  of  an  office  in  a  city 
or  other  corporation  may  be  obtained  by  any  person  apply- 
ing for  it,  and  the  party  to  whom  it  is  directed  must  make 
his  answer  in  writing  within  the  time  allowed  by  the 
court,  and  state  the  authority  under  which  he  exercises 
his  office. 

Who  may  obtain  writ: 

Only  parties  pretending  to  the  office  in  contest.  Mere  pri- 
vate citizens,  though  tax -payers,  can  not  inquire  into  ri^t 
to  municipal  offices. 

state  vs.  Mason,  U  A.  506;  Voisin  et  al.  ts.  Leohe  et  alB.,  38  A.  X. 

870.  When  Respondent  Fails  to  Answer — If  the  person 
to  whom  the  order  is  directed  does  not  answer  within  the 
time  allowed,  the  court  shall  declare  him  not  qualified  to 
fill  the  place  of  which  he  performs  the  duties,  shall  forbid 
him  to  perform  them  any  longer,  shall  condemn  him  to 
pay  the  costs  and  shall  direct  the  corporation  to  proceed 
to  a  new  appointment. 

New  election — when : 

Where  relator  is  not  entitled  to  office  from  which  defendant 
is  ousted,  court  shaU  order  a  new  election. 

state  ex  rel.  Staes  vs.  Gastinel,  18  A.  517;  Reynolds  ts.  Baldwin,  1 
A.  162. 

871.  Answer — Summary  Trial — But  if  the  person  to 
whom  the  order  is  directed  answer  within  the  time  al- 
lowed, the  court  shall  pronounce  upon   the  answer  in  a 

658 


Op  PR0CBBDIN08  IN  SUPREME  OOURT.       872- 874 

flummary  manner,  and  after  hearing  the  parties;  if  it 
thinks  that  the  person  to  whom  the  mandate  was  directed 
has  usurped  the  office  which  he  holds  or  that  he  continues 
in  it  unlawfully,  it  shall  render  judgment  against  him  in 
the  manner  provided  in  the  preceding  article. 

873.  Clerk  Issues  Mandates  Under  Seal — Sheriff  Serves 
— All  mandates  treated  of  m  the  second  section  of  this 
chapter,  shall  be  issued  by  the  clerk  upon  the  order  of 
the  judge,  in  the  name  of  the  State  and  of  the  court  which 
renders  them,  shall  be  sealed  with  the  seal  of  such  court, 
and  signed  by  the  clerk  in  his  official  character. 

These  mandates  shall  be  delivered  to  the  sheriff,  who 
shall  serve  them  on  the  person  to  whom  they  are  directed. 

873.  When  Quo  Warranto  Will  Not  Issue— When  the 
Legislature  has  granted  to  a  corporation  the  right  to  de- 
termine the  validity  of  the  elections  of  its  members  or 
officers,  courts  of  justice  shall  not  issue  mandates  for  the 
purpose  of  inquiring  into  that  fact. 
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874.  Jurisdiction  of  Supreme  Court  —  The  Supreme 
Court  has  only  appellate  jurisdiction,  which  it  exercises 
in  all  cases,  where  the  object  in  dispute  exceeds  the  sum 
of  five  hundred  dollars. >'^-  ^      ^' 

1.  Original  jurisdiction  of  Supreme  Oourt. 

See  Oonstltation  1879,  Arts.  89  and  300. 

2.  Jurisdiction  of  Supreme  Oourt  under  prior  Oonstitutions. 

See  Art.  74  of  1868,  70  of  1864,  62  of  1853,  68  of  184.'S,  and  62  of  1813. 
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8.  AppelkUe  juriadiciion  under  CoMtUuHon  qf  1879: 

Art.  81  proyides:  <<  The  Sapreme  Ck>iiit,  except  in  ciMi 
hereinafter  provided,  shall  have  appellate  jariBdictioii  only, 
which  jurisdiction  shall  extend  to  all  cases  when  the  matter 
in  dispute,  or  the  fund  to  be  distributed,  whatever  may  be 
the  amount  therein  claimed,  shall  exceed  one  thousand  dol- 
lars, exclusive  of  interest;  to  suits  for  divorce  and  separa- 
tion from  bed  and  board,  and  to  all  cases  in  whieh  the 
oonstitutionality  or  legality  of  any  tax,  poll  or  impost  what- 
ever, or  of  any  fine,  forfeiture  or  penalty  imposed  by  a 
municipal  corporation  shall  be  in  contestation,  whatever 
may  be  the  amount  thereof ;  and  in  such  cases,  the  ai^>eal 
on  the  law  and  the  fact  shall  be  directly  from  the  conrt  in 
which  the  case  originated  to  the  Supreme  Court;  and  to 
criminal  cases  on  questions  of  law  alone,  whenever  the  pon- 
ishment  of  death  or  imprisonment  at  hard  labor  may  be 
inflicted,  or  a  fine  exceeding  three  hundred  dollars  ($300) 
is  actually  imposed." 
I 

4.  Amendments  of  Article  81 : 

Art.  125  of  1882,  ratified  hi  1884,  raises  lower  limit  of  joris- 
diction  to  two  thousand  dollars,  and  extends  jurisdiction 
irrespective  of  amount  to  suits  for  interdiction  and  noility 
of  marriag^e,  and  to  suits  involvin  ;  homestead  rights. 

6.  Effect  upon   pending  suits  of  amendment  raising  jurisdic- 
tional amount : 

(a)  Effect  of  amendment  was  to  deprive  Supreme  Ooort 
of  jurisdiction  over  pending  suits  where  amount  was 
over  one  thousand  and  less  than  two  thousand  dollars. 
Record  must  be  sent  to  court  of  appeals. 

Meyer  vs.  Stubbs,  82  A.  796 ;  Waltnsley  ft  Oo.  va.  N ieholls.  *»  A. :»; 
82  A.  276. 

(h)  But  when  right  to  go  to  court  of  appeals  is  doubtfol, 
Supreme  Court  will  merely  dismiss  appeal. 

Groebel  vs.  Ri^troph,  S6  A.  490. 

(c)  Where  no  court  after  the  amendment  has  jurisdiction 
of  a  pending  cause,  dismissal  ensues. 

Ins.  Co.  TS.  Kitehie.  6  WaU.  541 ;  Ex  parU  McCanUe.  7  Wall.  SIS; 
Cusbing  Ts.  Hickle,  20  A.  667;  Meyera  ts.  Mitchell,  20  A.  W; 
Zuberbier  A  Behan  ts.  Morse,  86  A.  972;  Walmsley  k  Co.  tSi 
Niobolls,  86  A.  901. 
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875.  Appellate  Jurisdictioii — The  Supreme  Court  has 
jurisdiction,  though  the  judgment  appealed  from  be  for 
less  than  five  hundred  jdollars,  if  the  demand  was  for  more 
than  that  sum.  Its  jurisdiction  extends  to  all  cases  in 
which  the  constitutionality  or  legality  of  any  tax,  toll  or 
impost  of  any  kind  or  nature  whatsoever,  or  any  fine, 
forfeiture  or  penalty  imposed  by  a  municipal  corporation 
shall  be  in  contestation,  whatever  may  be  the  amount 
thereof;  and  in  such  cases  the  appeal  shall  be  direct  from 
the  court  in  which  the  case  originated,  to  the  Supreme 
Court;  and  in  criminal  cases  on  questions  of  law  only, 
whenever  the  punishment  of  death,  or  imprisonment  at 
hard  labor,  or  a  fine  exceeding  three  hundred  dollars  is 
actually  imposed. 

Bee  Art  81  of  Oonstitatfoii  1879. 

AHALYSIS  OF  ARTICLB  81  OF    CJONSTITUTION   1879,   FDCTNO  APPBL- 
LATB  JURISDICTION  OF  SUPBBMB   COURT. 

CIVIL  APPELLATE  JURISDICTION. 

lA)  Appellate  juri^dicHcn  only  U  granted  except  where  otherunee 
provided,     Henoe  Supreme  Court  can  not — 

1.  Bntertain  suit  to  annul  its  own  judgment. 

Saccession  of  Martin  ts.  SnooeMlon  of  Hoggatt,  87  A.  840;  Walker  vs. 
Barelli.  32  A.  1169;  Sklllem  vs.  May,6Cranoh,  367;  Bx  parte  Story, 
12  Peters,  (M9;  Washington  Bridge  Co.  ts.  Stewart,  3  How.  418 ;  but 
see  16  Peters,  119,  and  United  States  ts.  Oomes,  23  How.  826. 

But  this  mle  applies  only  where  Judgment  was  ren- 
dered in  pursuance  of  appellate  jurisdiction.  In  mat- 
ters of  original  jarisdiction,  Supreme  Court  may  encer- 
tain  action  of  nullity,  rescission,  motion  for  new  trial, 
etc. 

i>ee  Lazarus  vs.  McQuirk,  42  A.  rJ4. 

2.  Dictate  to  lower  judge  what  particular  judgment  to  render. 

State  ex  rel.  Lnmlnais  ts.  Judges,  34  A.  1116. 

8.    Consider  motion  and  affidavit  to  supply   deficiency  of 
matter  of  record  as  to  show — 
That  judge  ad  hoc  was  not  sworn. 

Nugent  vs.  Stark,  84  A.  630. 
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4.  Oonsider  plea   of    estoppel  by  acquieecence— when  faurto 

are  in  pais. 

Tanneret  ts.  Ins.  Go.,  82  A.  66S;  Nunes  t8.  Winston,  31  A.  6S7;  bat  tee 
Bvans  A  Taylor  ts.  Suooession  of  Btherldge,  39  A.  87€. 

5.  Ooneider  whether  curator  ad  hoc  entitled  to  additionAl  fee 
— ^no  application  being  made  in  lower  conrt. 

Ohafle  T0.  Ludelln«:,  84  A.  968. 

6.  Render  a  Judgment  based  on  consent  given  in  Supreme 
Conrt. 

Suooession  of  Oarroll,  82  A.  141. 

7.  Decide  that  attorney  consenting  to  dismissal  of  appeal 
had  no  authority  to  do  so. 

Waltz  vs.  Ballroad  Oo.,  85  A.  628;  Boreland  vs.  Leekle,  37  A.  Stf. 

8.  Determine  that  liquidator  made  a  party  was  not  properiy 
appointed. 

Ins.  Co.  vs.  Pike,  88  A.  838. 

9.  That  there  is  amount  in  dispute  sufficient  to  give  joriBdic- 
tion. 

state  ex  rel.  Schwab  ts.  Judo:e.  33  A.  51 ;  State  ex  rel.  Cain  ts.  Jndg«f 
30  A.  575;  Keenan  ts.  Freret,  23  A.  81;  but  see  affidaTlt  of  appeal- 
able amount  post. 

10.  That  appellant  does  not  approve  of  appeal. 

Benban  ts.  Parish  of  Carroll.  28  A.  348. 

11.  Consider  issue  not  passed  on  in  lower  court. 

Mellon  vs.  Gilmore,  88  A.  1406;  Rougelot  ts.  Qutck,  34  A.  137 

(a)  As  disputed  acquiescence  in  form  of  proceeding, 
state  ex  rel.  Fairex  vs.  Jud^,  83  A.  939. 

(bj  Or  in  Judgment  appealed  from. 

fiTans  ft  Taylor  ts.  Etheridge,  39  A.  576;  James  ts  FellowosA 
Co.,  38  A.  87;  Nunez  ts.  Winston,  31  A.  666;  State  ex  rel.  Martitt 
vs.  Police  Jury,  38  A.  373. 

(B)  Exclusion  of  original  Jurisdiction  does  not  deprive  court  rf 
powers  necessary  to  exercise  its  appelUUe  Jurisdiction — e.  y. : 
1.  Making  new  parties  in  case  of — 
(a)  Death. 

Howard  ts.  Yale,  37  A.  631 ;  Olinde  ts.  Gtougls,  4  M.  96. 

(h)  Insolvencey  or  bankruptcy. 
Wardt  TS.  Brandt,  9  M.  630. 

Assignee  of  bankrupt  can  not  be  forced  to  be  ft 
party.     He  has  discretion. 

Serra  e  Hijo  ts.  Hoffman,  39  A.  17;  Hill  A  Co.  ts.  BooielCTr 
39  A.  841. 
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(c)  Vacation  of   office  by  litigant  officers.     Successors 
made  party. 

state  en  rel.  Oanal  Oo.  vs.  City  et  al.,  35  A.  70;  La.  Mutual  Ins.  Co. 
vs.  Costa,  33  A.  3. 

.2  Entertaining  rule  brought  by  appellee  against  clerk  of  Su- 
preme Court  to  deliver  certificate  that  record  not  filed  in 
time  by  appellant  so  that  execution  may  issue. 

0.  p.  689;  Lecroix  vs.  Bonln,  88  A.  119. 

8.  Ordering  clerk  to  remedy  defective  transcript. 

0.  p.  899;  Troustlne  vs.  Ware  ft  Munn,  88  A.  780;  Edson  vs.  HoGraw,  17 
A.  294. 

(0)  ^Consent  can  not  vest  jurisdiction. 

Wllklns  vs.  Gantt.  32  A.  930;  Field's  vs.  GaKne,  33  A.  389;  Heirs  of  Gee  TS. 
Thompson,  39  A.  310;  Duncun  \  s.  Holt  A  Co.,  21  A.  286;  Ta^e  TS.  Insur- 
ance Co.,  88  A.  466. 

(D)  Want  of  Jurisdiction  noticed  ex  proprio  motu : 

Otty  vs.  Apken,  36  A.  4X9;  Boatte  vs.  Maillard,  19  A.  276;  26  A.  87;  Rogers  vs. 
Goldthwaite,  32  A.  48;  State  vs.  Dopf,  22  A.  400;  28  A.  668;  Schmidt  A  Zieg- 
ler  vs.  Brown  A  Straus,  38  A.  417;  Gross  vs.  Herman,  35  A.  496;  Rhodes  vs. 
Black  et  aL,  84  A.  407;  21  A.  764;  City  vs.  Sialgo,  41  A.  1141;  State  ex  rel. 
Newman  vs.  Hayles,  32  A.  1135. 

Appeal  dismissed  ex  proprio  motu. 

1.  When  there  is  no  money  value  in  dispute  and  case  is  not  an 
excepted  one.     Id. 

Blooh,  Brittiu  A  Co.  vs.  Barton,  Miller  A  Co.,  27  A.  89;  Saux  vs.  Patton 
etal.,34  A.  1165. 

2.  When  amount  in  dispute  does  not  exceed  lower  limit  of 
jurisdiction. 

Pinekney  vs.  Wolf.  41  A.  306;  Boutte  vs.  Maillard,  19  A.  276;  State  vs. 
Nick.  22  A.  400. 

8.  When  appellant  has  no  appealable  interest. 

27A.  90;  19  A.  328;  28  A.  80. 

4.  When  judgment  below  is  not  signed. 

28  A.  262;  20  A.  583. 

6.  Dismissal  ex  proprio  motu  may  be  ordered  on  discovery  of 
want  of  jurisdiction  even  after  examination  of  merits. 
Halpin  A  Moran  vs.  Maxwell,  24  A.  94. 

6.  Wheniappeal  does  not  come  within  letter  of  Oonstitution. 
Insurance  Oo.  vs.  Gemon,  38  A.  349. 

'E)  Subject  matter  of  suit.     Pecuniary  value: 
Except  in  certain  cases,  matter  in  dispute  must  have  pecuniary 
value;  hence  court  has  no  jurisdiction : 
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1.  In  suit  for  office  to  which  no  poctinUry  perqoisite  it- 

tached. 

State  ex  rel.  Slmmoiu  y«*  DeVaxgms,  38  A.  M3;  State  ex  reL  Belden  ti. 
Markey  et  als.,  31  A.  749:  State  ex  reL  Newman  ts.  Hayles,  n  A.  lUS; 
Blooh,  Brittin  ft  Co.  ts.  Barton,  Miller  A  Co.,  37  A.  80;  State  ex  reL 
Schwab  Tt.  Judge,  23  A.  49;  Schwartz  vs.  Firemen's  Oharilable  A«o- 
ciatiOD,  41  A.  406;  but  see  State  vs.  Oity,  41  A.  1B6,  where  Poliee 
Board,, the  members  whereof  reoeiTC  no  pay,  mandamused  Mayor 
to  recognise  them  and  carried  the  case  to  Supreme  Court  and  ap- 
peal was  maintained. 

2.  In  proceeding  by  mandamus  to  secure  possession  of  books, 
keys,  etc. 

(a)  In  sheriff's  office,  when  interest  of  applicant  not 
ishown  to  amount  to  |500  ($2000) . 

Stata  ex  rel.  Creagh  ts.  Judge,  31  A.  10*^;  State  ex  reL  8ta>nb«if 
vs.  Lagarde,  31  A.  18;  13  A.  719;  LaDtta  ts.  Duncan,  4  K.  8. 6K; 
State  ex  rel.  Wrotnowski  vs.  iiryan,  31  A.  18& 

(h)  Or  clerk's  office. 

Police  Jury  vs.  Hubbs,  88  A.  149;  Police  Jury  ts.  Misear.  M 
A.  884. 

(c)  Or  to  have  access  to  corporate  books. 

8tate  ex  reL  Newguss  vs.  Frledlander,  35  A.  43;  Pike  vs.  Judge. 
37  A.  677. 

8.  In  suit  brought  under  intrusion  into  office  act  to  determine 
rights  of  parties  to  seats  as  aldermen,  and  city,  a  third 
party,  appeals. 

state  ex  rel.  Belden  vs.  Kaiser  et  aL,  31  A.  743. 

4.  Where  plaintiff  merely  asks  for  injunction  and  reserve  of 
right  to  sue  for  damages. 

Saux  vs.  Patton  et  al.,  34  A.  1156. 

6.  Where  suit  is  brought  for  mandamus  by  police  jury  to  com- 
pel clerk  and  sheriff  to  remove  office  and  archives  to  new 
seat  of  justice. 

state  ex  rel.  Police  Jury  vs.  Misear,  84  A.  886. 

Aliter  where  citizen  intervenes  and  shows  appealable  in- 
terest. 

Moore  vs.  Police  Jury,  Id.,  p.  836. 

6.  Where  notary  appeals  from  judgment  ordering  him  to  de- 
liver records  of  deceased  notary  to  officer  designated  by  law 
to  receive  them.  I 

state  ex  rel.  Hero  vs.  Laresche,  34  A.  I4a  But  see  State  ex  rel.  Gar- 
land vs.  Theard,  4.^  A. 

7.  Where  corporation  appeals  from  order  to  permit  party  to 
examine  its  books. 

state  ex  rel.  De  St.  Bomes  vs.  Cotton  Press  Co.,  33  A.  633. 
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8.  Where  suit  is  under  intrasion  act  for  office  of  coancilman. 

state*  ex  rel.  Simmons  ts.  De  Vargas  et  al.,  28  A.  842. 

(a)  Or  for  office  of  member  of  Board  of  Administrators 
of  State  University  or  of  Agricultural  and  Mechanical 
College,  to  which  no  paj  is  attached. 

state  ex  rel.  Buckner  ts.  Jastremnki  et  al.,  M  A.  110. 

(b)  Aliter  where  office  carries  salary  or  fees. 

8tatf>  ex  rel.  Sgan  vs.  FoUett,  S3  A.  381. 

9.  When  app^al  is  taken  from  order  dissolving  injunction  by 
which  superintendent  of  Oanal  and  New  Basin  was  pro- 
hibited from  removing  lumber  from  banks. 

Buddig  TS.  Baldwin,  38  A.  88B ;  bat  see  MoOarley  vs.  Lemonnler,  40  A. 
266,  where  appeal  maintained  in  a  suit  to  establish  road  as  pablio. 

(F)  Exceptions  to  the  rule  requiring  interest  of  appeUant  to  be 
pecuniary : 

1.  Divorce  cases,  and  suits  for  separation  from  bed  and  board, 
also  for  nullity  of  marriage. 

Act  125  of  1882;  Bryant  vs.  Austin,  86  A.  808;  Butler  vs.  Washington,  45 
A.  284. 

2.  Suits  for  interdiction  and  nullity  of  marriage. 

Act  125  of  1882. 

3.  Suits  involving  homesteads. 

Act  125  of  1882. 

This  refers  only  to  homestead  as  mentioned  in  Oonstitu- 
tion,  not  to  misnamed  homestead  referred  to  in  0.  0. 
8552. 

state  ex  rel.  Davidson  vs.  Judges,  87  A.  109;  Kinder  vs.  Lyons,  88 
A.  714. 

4.  All  cases  in  which  the  constitutionality  or  legality  of  any 
tax,  toll  or  impost  whatever,  or  of  any  fine,  forfeiture  or 
penalty  imposed  by  a  municipal  corporation  shall  be  in  con- 
testation : 

(a)  Ck>nstitutionality  or  legality  of  a  tax  being  at  issue, 
appeal  lies  irrespective  of  amount. 

Cole  vs.  Randolph,  si  A.  535;  Pratt  vs.  Holmes,  48  A.  1016;  State 
ex  rel.  Brazeale  vs.  Frank,  42  A.  225. 

(b)  Constitutionality  of  tax  at  issue  when  law  under  which 
imposed  is  unconstitutional,  or  where  property  as8e6S€4 
and  sought  to  be  taxed  is  exempt  by  Oonstitution. 

Adler,  Goldman  A  Go.  vs.  Board  of  Assessors,  87  A.  607;  State  ez 
rel.  City  ts.  Judge,  41  A.  540. 
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(c)  Leg^ality  of  tax  at  issue  when  there  is  no  law  aathor- 
izing  it. 

Adler,  Goldman  A  Ck>.  ▼■.  As-iessors,  S7  A.  309;  Formaafs.  As- 
sessors, B6  A.  825. 

(d)  Or  a  law  which  is  invalid. 

MoGuire  vs.  Yogh,  86  A.  812;  State  ts.  B laser,  36  A.  3S4 ;  Siste  ex 
rel.  David  ts.  Judges,  87  A.  896. 

(e)  Or  where  there  is  a  valid  law  which  tax  violates. 

Id. ;  Glllis  vs.  Olayton,  83  A.  285;  State  vs.  Sles,  80  A.  918. 

(f)  Illegality  of  assessment,  as  where  mere  debt  k 
assessed  at  domicile  of  debtor,  not  that  of  creditor. 

V.  ft  A.  Meyer  ft  Oo.  vs.  Sherffl,  41  A.  646. 

(g)  No  law  to  authorize  a  license  tax. claimed. 

Parish  of  Morehouse  vs.  Brigham,  41  A.  666. 

6.  But  constitutionality  or  legality  of  tax  is  not  at  issue: 
(a)  When  complaint  is  merely  of  irregularity  or  wsat  of 
form  of  assessment. 

Adler,  Goldman  ft  Oo.  vs.  Board  of  Assessors,  37  A.  006;  State  ex 
rel.  David  vs.  Judges,  37  A.  898;  Bush  ft  Levert  vs.  PoUoe  Joiy. 
88  A  899 ;  Minor  vs.  Budd,  88  A.  99 ;  Favrot  vs.  City,  88  A.  230;  State 
ex  rel.  Badger  vs.  Beoorder,  41  A.  SM. 

Or  excessive  assessment. 

•  GiUfs  ft  Kennett  vs.  Assessor,  83  A.  286;  Block  vs.  Fontenot, 
35  A.  U65. 

(h)  Or  when  complaint  is  merely  as  to  mode  of  enforcing 
pajonent  of  taxes,  as  when  warrant  refused  in  payment. 
Cobb  vs.  McGnire,  86  A.  801;  Stubbs  vs  MoGuire,  82  A.  818;  Hev- 
man  vs.  Hayles,  82  A.  1186 ;  Orean  vs.  Bonny,  82  A.  U9L 

(o)  Or  where  sole  question  raised  is  as  to  constitotionalilj 
or  legality  of  the  interest  imposed  by  the  LegisUitaro 
upon  delinquent  municipal  taxes. 
state  ex  rel.  Bi  vet  vs.  Judge,  86  A.  286. 

(d)  Or  where  sole  contention  is  that  relator's  property  is 
not  liable  to  drainage  tax  because  it  is  not  due,  or  be- 
cause it  has  already  been  paid,  or  because  consideration 

.    therefor,  to -wit:  drainage  work,  bas  been  abandoned, 
state  ex  rel.  Johnson  vs.  Olty  of  New  Orleans,  88  A.  812. 

(e)  Or  where  sole  question  presented  is  one  of  prooedore 
only. 

City  vs.  Sohoenhausen,  89  A.  287. 

(O)  What  is  a  '*^  tax  "  within  meaning  of  the  Ck>n9tUttii4m: 
It  is  a  ''  burden,  charge  or  imposition  for  public  use." 

Ins.  Co.  vs.  Soule,  7  Wall.  488;  Worsley  etaL  vs.  Second  Munlolpalltyf 
9  B.  825;  Delcambre  vs.  Olere,  84  A.  1051. 
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2.  There  is  no  "  tax  "  where  charge  is: 

(a)  Wharfage. 

Sweeney  vs.  Otis,  37  A.  620;  Transportation  Oo.  TS  Piirkersbnrgr 
107  U.  S.  680 ;  Sweeney  vs.  Sellei^  A  Son,  87  A.  68S. 

(b)  Claim  against  riparian  proprietor  for  costs  of  repairs 
made  on  public  road  and  levee  on  his  property. 

Police  Jury  ts.  MitoheU,  87  A.  44. 

(c)  Local  assessment  for  construction  of  levees,  public 
roads  and  for  opening  of  streets  and  for  like  purposes. 

Lafayette  vs.  Asylum,  4  A.  1;  Yeatman  ys^Orandall,  11  A.  230;  /« 
re  Application  of  Oity  for  Opening  of  Streets,  20  A.  499 ;  Booney 
TS.  Brown,  21  A.  61;  Board  of  Levee  Ck>iami88ioner8  ts.  Lorio 
Bros.,  88  A.  276;  Barrow  vs.  Uepler.  B4  A.  862;  Bxoelsior  Plant- 
ing and  Manufacturing  Uo.  ts.  Green,  89  A.  460;  Orowley  ts. 
Oopely,2  A.  329;  Wesley  ts.  Municipality,  9  B.  830;  Draining 
Oo.  Case,  11  A.  370;  Bllennan  ts.  B.  B.  Ck>.,  84  A.  708;  Ohamock 
TS.  LcTee  Co.,  88  A.  323. 

(d)  Quarantine  fee. 

Bailroad  and  Steamship  Co.  ts.  Board  of  Health,  36  A.  660. 

(E)  ToU  or  impost: 

1.  Appeal  lies  where  constitutionality  or  legality  of  toll  is 
contested. 

Oarondelet  Oanal  Oo.  ts.  Tedesco,  87  A.  100. 

Or  of  impost. 

state  TS.  Pittsburg  Goal  Co..  41  A.  466. 

(I)  Appeal  lie$  where  oonstiiutionaliky  or  legality  of  fine^  forfeiture 
cr  penalty  imposed  by  a  municipal  corporation  is  oonteeted. 
State  TS.  Isabel,  40  A.  841 ;  State  ts.  Qlsoh,  31  A.  644;  42  A.  841. 

1.  No  such  case  arises : 

(a)  Where  sole  question  is  raised  of  constitutionality  of 
city  ordinance  unaccompanied  by  disputed  legality  or 
constitutionality  of  any  fine,  forfeiture  or  penalty  im- 
posed by  a  municipal  corporation. 

(b)  Where  sole  question  is  of  legality  of  fine  imposed  by 
municipal  corporation,  not  of  constitutionality  of  ordi- 
nance. 

Ex  parte  TrAreT9, 8  A.  698;  Third  Municipality  ts.  Blanc,  1  A.  880b 

(e)  Where  no  fine,  forfeiture  or  penalty  is  imposed,  but 
only  certain  interest  on  delinquent  municipal  taxes. 

state  ex  ret.  BiTct  ts.  Judge,  86  A.  286. 
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(d)  Where  such  fine,  penalty  or  forfeiture  is  nofc  imposed 

by  a  municipal  corporation,  but  by  a  State  law. 

Bute  ex  reL  Biret  ys.  Judge,  ae  A.  286;  Geale  ▼».  Beoorder,  B  A. 
400;  AuguaUTS.  Houston,  aOA.  IVIi;  Barry  vs.  G«mier.liA. 
:88l ;  Orleans  ts.  Blano»  1  A.  885;  DonaldBonvlIle  ts.  Blohanl,  4 
A.  88;  MoBioipallty  ts.  Oorning*  4  A.  407*;  Albert  ra  Braver,  f 
A.  64. 

(e)  Where  issue  of  constitutionality  was  not  raised  in 
lower  court. 

City  of  New  Orleans  vs.  Hill<82  A.  1162;  St  ite  vs.  Tsni  Ho  eC  iL. 
87  A.  00;  State  ex  rel.  Lamarqae  ts.  Becorder,  89  A.  841;  Block 
TS.  Fontenot,  SB  A.  965;  10  A.  724;  State  ts.  Widow  de  St  Bomes, 
26  A.  758;  State  ts.  Hennessy,  44  A.  805. 

.{/)  But  it  is  not  necessary  that  pleadings  below  shoold 
show  what  particular  law  or  constitutional  provifiioii 
.was  violated. 

state  ex  rel.  Boos  ts.  Carrie,  86  A.  887;  Bridge  Proprietors  n. 
Hoboken  Co.,  1  Wall.  116. 

fg)  Nor  that  pleadings  in  recorder's  court  should  be 
written  and  should  show  an  allegation  of  unconstitQ- 
tionality. 

state  ex  rel.  Stinson  ts.  Murphy,  41  A.  526. 

^h)  Nor  will  constitutionality  of  city  ordinance  be  psased 
upon  unless  complainant  was  condemned  to  some  pen- 
alty or  opposing  party  was  wrongfully  released  there- 
from. 

Bateman  ts.  Mayor  and  Counoil  of  Morgan  City,  82  A.  89I;I^t7 
TS.  City  of  ShreTeport,  27  A.  620. 

4%)  Nor  where  ordinance  is  not  in  the  record,  and  tbe 
answer  does  not  specifically  attack  its  constitntionility 
^r  legality. 

Olty  TS.  Hill,  32  A.  1161;  State  vs.  Clesl,  44  A.  87;  City  T8.  Labttt, 
38  A.  107. 

fJJ  Mixed  quesHonM  of  oonsHtuHoncUUy  or  legality  of  tax,  Mlj  tm- 
jKMf ,  etc, : 

Where  appeal  presents  question  of  legality  of  tax,  and 
also  of  irregularity  in  mode  of  levying  and  collecting,  ap- 
peal is  entertained  on  question  of  illegality  of  tax  and 
ignored  otherwise. 

State  vrt.  Justice,  12  A.  7b9;  Baton  Bouge  ts.  MalTerhill,  15  A.  215: 
Board  of  Health  ts.  Pooley,  11  A.  743;  Police  Jury  ts.  Vlllavabis,  U 
A.  788;  FaTrot  ts.  City  of  Baton  Bonge,  88  A.  230;  State  ts.  E«ba^4» 
.S  A.  <i05 ;  A  Ibert  ts.  Brewer,  9  A.  64. 
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And  questions  of  fact  as  well  as  of  law  are  considered  am 
snch  appeal. 

state  vs.  Coal  Co.,  41  A.  467;  Minden  vs.  Silverstein,  36  A.  nz. 

(K)  Appeal  direct  to  Supreme  Court  in  oases  enumerated: 

1.  Appeal  direct  from  court  where  suit  originated. 

City  vs.  Arthars,  36  A.  98;  State  ex  rel.  Bertel  vs.  Board,  84  A.  AH;: 
Minden  vs.  Sllverstein,  86  A.  66, 912;  State  vs.  Bebassa,  9  A.  80ft;  Wa> 
motTt.  Olty,  37  A.  108;  Boutrone  T8.  Jadge,  80  A.  41ft;  l>eTroQva. 
Municipality,  4  A.  11 ;  Oity  T8.  Judge,  41  A.  641. 

2.  And  jurisdiction  of  Supreme  Oourt  to  hear  suob  uppoaJk 
protected  by  prohibition  to  lower  court. 

state  ex  rel.  Oity  tb.  Judge,  41  A.  641. 

8.  In  cases  not  enumerated  as  being  directly  appealable  to- 
Supreme  Oourt,  the  appeal  is  governed  entirely  by  amoonfe^ 
involved. 

Babin  YB.  Delalioussaye,  31  A.  727. 

(L)  Fund  to  be  distributed  : 

1.  Appellate  jurisdiction  exists  in  all  cases  where  the  fund  Ur 
be  distributed,  whatever  the  amount  claimed,  exceedB 
12000. 

(a)  Settlement  in  ooncurso  of  creditors. 

8mith  A  McKenna  va.  Charles,  27  A.  SOB;  Uaughefty  Tt^  Thie- 
berge,  24  A.  442 ;  O'Hern  vs.  Gouldy,  26  A.  372 ;  Lapene  A  Fen* 
T8.  Meegel,  26  A.  80;  40  A.  160. 

This  rule  does  not  prevail  in  Supreme  Oourt  <if 
United  States. 

Seaver  vs.  Bigelow,  6  Wall.  209;  Shields  vs.  Thomas*  If 
How.  8. 

2.  Settlement  of  successions:  where  assets  exceed  $2000 — 
«.  fir.; 

(a)  Oontest  over  right  of  administration. 
Succession  of  Bedford,  88  A.  244. 

(b)  Sale  of  succession  property. 

state  ex  reL  Upton  vs.  Judgre,  87  A.  830. 

(e)  Distribution  of  assets  by  tableau. 

Succession  of  Oousley,  89  A.  670;  Succession  of  Oohs,  87  A.  OB^ 
Benshaw  vs.  Stafford,  84  A.  1138;  but  see  Succession  of  Mb- 
topinal,  21  A.  264;  Succession  of  Gale,  21  A.  487;  Sucoesslont. 
of  Andrus,84  A.  1063;  Succession  of  LeSassier,  34  A.  1066;  Sac-  - 
cession  of  Oloney,  29  A.  827;  Hickman  vs.  Judge,  28  A.  9%. 

(d)  Partition  of  succession  property. 

Gray  vs.  Gray,  86  A.  868. 
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(e)  Accounts  of  tutorship. 

Tutorship  of  Minor  Heir  of  Jones,  41  A.  630. 

8.  No  jurisdiction  where  succession  assets  are  less  than  $aOOO, . 
Saooesslon  of  Thomas,  85  A.  19;  Saooesslon  of  McDowell. »  A.  vm. 

(a)  Or  when  assets  having  been  distributed,  sole  claim  in 
dispute  is  an  item  of  $227  for  costs. 

Suooession  of  Doufirart,  42  A.  617. 

(b)  Or  when  succession  is  closed. 

SnccesHion  of  Pointer,  80  A.  870. 

4.  Role  that  fund  to  be  distributed  controls  to  determine 
jurisdiction,  did  not  exist  in  any  previous  Oonstitntion;  but 
it  was  recognized  in  Jurisprudence. 

Suooession  of  Durau,  84  A.  6S6;  Renshaw  vs.  Stafford,  34  A.  1140;  Sue- 
cession  of  Oloney,  39  A.  827;  Oolt  vs.  0*Oallaghan,  2  A.  190. 

{M)  A  ppeal  lies  in  all  oases  where  the  amount  in  dispute  exceeds  f^n 
l^i^sand  doUars  exclusive  of  interest, 

L  ExcluMon  of  interest.  Amount  in  dispute  or  fund  to  be 
distributed  must  exceed  two  thousand  dollars  excluaive  of 
interest. 

2.  No  jurisdiction  where  amount  exceeds  two  thousand  doUan 
only  by  adding  interest. 

state  ex  reL  Forman  vs.  Recorder,  S3  A.  14;  Boant  vs.  Gordon  etaL, 
34  A.  10S2;  Breaux  vs.  Recorder,  86  A.  743;  80  A.  1363. 

3.  Rule  of  exclusion  of  interest  does  not  apply  when  such  in- 
terest is  an  integral  element  of  principal  demand,  as  where 
suit  is  to  compel  parish  officers  to  assess  taxes  to  pay  judg- 
ment with  interest  and  costs. 

state  ex  rel.  Fisk  vs.  Police  Jnry,  84  A.  96. 

4.  Under  Oonstitntion  of  1868  interest  could  be  cumulated 
with  capital  to  determine  appellate  jurisdiction. 

Wilkins  vs.  Gantt,  83  A.  939. 

5.  But  not  interest  accruing  after  judicial  demand. 

Pujol  ys.  Ck>rreJoles,6  R.  90;  Mason  ts.  Oglesby,  3  A.  798;  Rogers  ▼■. 
Goldthwaite,  83  A.  60;  Mann  ft  Co.  vs.  Norton,  31  A.  1S5;  Schleaksr 
vs.  Taliaferro,  30  A.  666;  Wolf  vs.  WetheriU  A  Co.,  23  A.  36;  OwmTB> 
Boyd,  7  A.  109;  Jaquet  VB.  Webb,  Levert  A  Co.,  33  A.  111. 

6.  Attorney's  fees  are  included. 

Mayervs.Stahr.36  A.67;  36  A.  61;  14  A.  36;  Standifer  ACo.  v■.OoTinf- 
ton,86  A.89n. 

f  J^/  AfKiOunt  in  dispute  must  exceed  two  thousand  dollars. 

No  jurisdiction  where  smaller  sum  is  in  dispute. 

Schmidt  A  Ziegler  vs.  Brown  A  Straus,  88  A.  416 ;  State  ex  rel.  Kevmsn 
vs.  Hayles  H3  A.  1135;  Succession  of  Thomas,  86  A.  19;  41  A.  748. 
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(Oj  Appealable  amount. 

1.  It  must  clearly  appear  from  record. 

.  Sehumert  vs.  Tamboury ,  31  A.  198 ;  Adams  ts.  Stark,  88  A.  804 ;  Colomb 

ftGondolfoTs.  McQuaid,  36  A.  827;  City  of  New  Orleans  vs.  Apken,  86 
A.  419;  State  ex  rel.  Recorder  of  Mortgages  vs.  Clinton,  35  A.  385;. 
Buddlg  T8.  Baldwin,  88  A.  896;  Wilklns  vs.  Gantt,  83  A.  929;  Thomp- 
son TS.  Lemelle,  83  A.  033;  Hite  vs.  Hinsell  A  Talllen,  89  A.  lit; 
Wade  vs.  Loudon,  80  A.  660;  Snooession  of  Broom,  14  A.  67;  Dugan 
TS.  Police  Jury,  26  A.  678. 

2.  Aliter  when  amount  is  judicially  noticed,  such  as  amount  of 
salary  of  district  judg^e. 

Fish  TS.  Collins,  31  A.  389. 

8.  It  must  appear  from  original,  not  supplemental  petition, 
when  sole  object  of  latter  appears  to  be  to  inflate  claim. 

March  vs.  MoNeily,  86  A.  387 ;  Buddig  vs.  Baldwin,  H8  A.  S96. 
(P)  Affidavit  eatabliahing  appealable  amount : 

1.  Affidavit  to  show  appealable  amount  will  be  considered : 

(a)  When  case  inyolyes  pecuniary  interest,  but  exact 
amount  in  dispute  does  not  appear. 

State  ex  rel.  Police  Jury  vs.  Miscar,  34  A.  884;  State  ex  rel.  Dab- 
oval  vs.  Police  Jury ,'89  A.  761;  State  ex  rel.  Hero  vs.  PItot,  31 
A.  836;  Mayor  and  Council  vs.  Board  of  Police,  21  A.  447;  Rath- 
bone  vs.  Parish  of  St.  James,  28  A.  324:  Burke  vs.  Wall,  39  A. 
88;  Crescent  City  Live  Stock  and  Slaughterhouse  Co.  vs.  Lar- 
rieux,  30  A.  799;  Buddig  vs.  Baldwin,  38  A.  394 ;  State  vs.  Pltot, 
31  A.  336;  State  ex  rel.  Cain  vs.  Judge,  30  A.  S74;  Hubert  vs. 
Aubray,  6  L.  598;  Knight  vs.  Smith,  3  M.  168;  State  V8.  Wiltz,  11 
A.  440;  State  vs.  Judge,  30  A.  674;  30  A.  1136;  but  contra  see  16 
Peters.  281. 

(b)  When  petition  claims  $200  damages,  but  affidavit  flled 
alleging  greater  amount. 

Crescent  City  Slaughterhouse  Co.  vs.  Larrieux.  80  A.  798. 

2.  Affidavit  of  pecuniary  amount  in  dispute  will  not  be  con- 
sidered : 

(a)  When  suit  by  its  nature  and  essence  presents  no  issue 
of  pecuniary  gain  or  loss  to  the  parties. 

State  ex  rel.  Police  Jury  v.s.  Mi  soar,  34  A.  836. 

^6;  When  pleadings,  nature  of  action,  documents  an- 
nexed show  affidavit  of  appealable  amount  to  be  un- 
founded. 

Buddig  vs.  Baldwin.  38  A.  394;  31  How.  391;  Hite  vs.  HInaell.  39 
A.  118. 

(o)  When  object  of  affidavit  is  to  show  right  to  suspen- 
sive appeal  when  application  for  mandamus  is  made, 
state  ex  rel.  Schwab  vs.  Judge,  33  A.  49. 
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(d)  When  it  contradicts  pleadings. 

Bennett  vs.  BuUerworth,  H  How.  124;  Trustees  ts.  Dupuy,  SI 
A.  306. 

8.  When  affidavit  may  be  made : 

It  may  be  made  after  motion  to  dismiss. 

state  ex  rel.  Gain  ys.  Judge.  20  A.  ff74;  State  tb.  WIIU,  11  A.  446; 
Kufght  T8.  Smith,  3  M.  196. 

But  it  seems  not  after  dismissal. 

Richmond  vs.  Milwaukee,  21  How.  891 ;  Bush  ts.  Parker,5  Ur&ncb, 
257;  Ex  parte  Bradstreet,  7  Peters,  684;  The  Graoe  Girdler,  6 
Wall.  441. 

4.  Who  makes  affidavit : 

Party  or  his  counsel  may  make  it. 

state  ex  rel.  Police  Jury  vs.  Miscar,  34  A.  835. 

5.  In  what  court  affidavit  may  be  filed : 

It  may  be  filed  either  in  Supreme  Court  or  in  lower 
court. 

state  TS.  Hackett,  5  A.  92;  State  ox  rel.  Cain  vs.  Judge.  30  A.  ili, 
but  see  contra  Meche  vs.  Lalamie.  30  A.  iias, 

6.  What  affidavit  must  contain : 

(a)  Sufficient  data  to  show  sound  foundation. 

Buddig  vs.  Baldwin.  88  A.  397. 

(b)  No  contradiction  of  pleadings. 

Id. ;  Richmond  vs.  Milwaukee,  21  How.  391. 

(Q)  Amount  in  dispute  must  exceed  two  thousand  dollars : 

1.  No  jurisdiction  in  Supreme  Court  where  amount  is  exactly 
two  thousand  dollars. 

Hogau  vs.  Harrison.  22  A.  218;  O^lesby  vs.  Helm,  26  A.  61 ;  Maham  Tt. 
Benton.  26  A.  379;  14  A.  114;  Teal  vs.  Pirtle.  84  A.  892;  Knapprs, 
Banks.  2  How.  73;  4  Wall.  16a. 

2.  Such  cases  fall  within  jurisdiction  of  courts  of  appeal. 

state  ex  rel.  Harper  vs.  Judge,  38  A,  866;  loe  Oo.  ts.  Bank,  82  A.59T; 
State  ex  rel.  Abraham  vs.  Judges,  45  A.  888. 

(R)  Amount  disputed  -must  exceed  ttoo  thousand  dollars;  thertfort 
Supreme  Court  has  no  jurisdiction — 

1.  Where  admission  of  indebtedness  reduces  sum  to  less  than 
two  thousand  dollars. 
(a)  Real  amount  in  dispute  is  difference   between  som 
claimed  and  sum  admitted  to  be  owing. 

Denegre  vs.  Moran, 35  A.  846;  Teal  vs.  PlrCle,  84  A.  892;  Stubbs  vs. 
Maguire.  83  A.  1069;  Qirardey  vs.  City, 26  A.  291 ;  Second  Munici- 
pality vs.  Coming,  4  A.  407. 
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(h)  But  see  Abney,  Love  &  Oo.  vs.  Whited,  28  A.  818, 
that  mere  admission  of  defendant  will  not  destroy  ap- 
pealability of  plaintiff's  claim  where  plaintiff  takes  no 
judgment  for  amount  admitted. 
Blache  vs.  Aleix,  15  A.  50. 

(o)  Where  allegation  is  made  of  payment  of  all  indebted  - 
ness  that  was  due  and  rest  denied,  case  differentiated 
from — 

See  Miller  vs.  Oidiere  A  Marmande,  86  A.  202.  Denegn^e  ts.  Mo- 
ran,  35  A.  346. 

2.  Where  judgment  having  been  previously  rendered  homolo- 
gating account  so  far  as  not  opposed,  and  appeal  is  taken 
solely  from  judgment  dismissing  opposition  of  $237.60  to 
tableau. 

Saooesslon  of  Duraa,  84  A.  586. 

3.  Where  the  plaintiff  by  a  remittitur  reduces  amount  to  sum 
less  than  two  thousand  dollars. 

state  ex  rel.  Ballroad  Oo.  vs.  Jadge,  34  A.  865. 

4.  Particularly  where  plaintiff  takes  a  judgment  for  part  of 
debt  admitted. 

Blnche  TS.  Aleix,  15  A.  50;  Municipality  vs.  Ooming,4  A.  407;  GIrardey 
A  Co.  TS.  Olty,  a6  A.  291;  5  R.  447;  Abney,  Love  A  Oo.  vs.  Whited,  28 

A.  818. 

5.  Remittitur: 

(a)  It  must  be  entered  before  judgment. 

O.  P.  491;  state  ex  rel.  Ballroad  Oo.  vs.  Jadge»  84  A.  865;  Wolf 
vs.  Minozenbeimer,  14  A.  114;  Western  Union  Telegraph  Oo. 
vs.  Judge,  21  A.  729;  14  A.  643;  LeBlano  T8.  Pitman  A  Barrow,  16 
A.  431;  2  A.  136;  7  N.  S.  361;  2L.  102;  3  L.  286;  2  How.  78;  Blaohe 
vs.  Alefx,  16  A.  50. 

(b)  And  before  verdict. 

Oayden  vs.  B.  B.  Co.,  39  A.  2B9;  34  A.  864;  34  A.  1117;  State  ex  reL 
Bailroad  Co.  vs.  Judge,  34  A.  1117. 

(o)  Remittitur  by  plaintiff  will  not  affect  reconyentional 
demand. 

Vincent  vs.  Schweitzer.  17  A.  199;  Gore  vs.  Kneitig,  S  B.  187; 
Hanna  vs.  Barelett«s  10  B.  438;  Bx  parte  Goodwin,  11 B.  12. 

(8)  Amount  in  diapute  exceeding  two  thousand  dollara  must  be  in 
dUpute  between  the  particular  parties  to  the  appeal: 

1.  Thus  in  mandamus  suit  by  Police  Jury  to  sheriff  and  clerk 
to  compel  removal  to  new  parish  seat,  affidavit  of  pecuniary 
interest  in  the  people  of  the  parish  will  not  prevent  dis- 

^tate  ex  rel.  Police  Jury  vs.  Misoar,  34  A.  834. 
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2.  Nor  will  appeal  lie  where  sole  dispute  is  attorney's  fee^ 
with  privilege  on  Judgment,  when  fee  is  less  than  two  thoa- 
saiid  dollars,  though  judgment  more. 

Yoong  T8.  Donoan,  89  A.  86. 

3.  Nor  will  appeal  lie  in  contest  between  plaintiff  and  gar- 
nishee when  claim  against  him  is  less  than  two  thousand 
dollars,  no  matter  what  amount  is  claimed  from  defendant. 

■    Bank  ▼&  Allen,  39  A.  806 ;  Wood,  Slay  back  A  Go.  T8.  Rocchi,  n  A.  UK. 

4.  But  where  two  defendants  were  jointly  sued  for  a  claim, 
exceeding  two  thousand  dollars  and  judgment  rendered  aa 
prayed  for,  and  only  one  appeals,  Supreme  Ck>urt  has  juris- 
diction though  appellant's  liability  less  than  two  thousand 
dollars.  Whole  judgment  is  necessarily  attacked  and  dis- 
puted. 

Ihilcour  vs.  McCan,  H7  A.  7;  Lartii^ue  vs.  White,  25  A.  291;  Same  vs. 
Same,  25  A.  325;  State  ex  rei.  School  Board  vs.  Cousin, 31  A. 297;  State 
ex  rel.  St.  Oyr  vs.  Jnmel,  84  A.  201. 

6.  Rule  is  otherwise  when  defendants  are  not  jointly  or  sev- 
erally liable. 

Larrleuz  vs.  Oreseent  City  Live  Stock  Lauding  and  Slaoghterfaonse 
Go.,  80  A.  609;  La.  Western  R.  R.  Co.  vs.  Hopkins  et  aL,  83  A.  SOS; 
Tague  ya.  Ins.  Co.,  88  A.  4.V);  Marshall  vs.  Holmes,  39  A.  313;  Crean 
vs.  Bouney,  32  A.  1187. 

(T)  Tests  of  jurisdiction  in  dispute  in  particular  ax:tions: 

1.  Rule  to  erase  mortgages.     Test  is  amount  of  mortgage. 

state  ex  rel.  Bloss  vs.  Judges,  33  A.  1351 ;  Bulssiere  vs.  Williams,  37  A. 
.^S7;  Endow  vs.  Lurlcling,  34  A.  1024. 

And  in  suits  to  erase  inscription  of  drainage  tax  mort- 
gage, test  is  amount  of  tax. 

state  ex  r€»l.  Johnson  V8.  City,  .S9  A.  342. 

2.  Suit  to  annul  tax  sale  by  judicial  mortgage  creditor.     Test  is 
amount  of  mortgage. 

Fendler  vs.  Bates  et  al..  »4  A.  5%. 

3.  Revocatory  action.     Test  is  creditor's  claim,  not  value  of 

property. 

Loeb  ft  Bloom  vs.  Areut,  38  A.  1086;  Schwartz  vs.  Schmidt,  37  A.  41; 
Bufflugton  vs.  Bloain,86  A.  326;  Zaberhler  A  Behanvs.  Morse, 36  A. 
970;  Livingstone  vs.  Hardle  Bros.,  41  A.  Sll;  Poohelu  vs.  Catonnet, 
40  A.  827;  State  ex  rel.  Zuberbler  A  Behan  T8.  Judge,  84  A.  ni6;  Eats 
ft  Bamett  vs.  Gill,  43  A.  1041;  Flower  ts.  Prejeau,  42  A.  808;  Fendler 
vs.  Bates.  34  A.  096;  Moore,  MoKlnney  ft  Co.  vs.  Ringuet,  45  A.  lUS. 
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4  JMkm  en  declaration  de   HmulaHon.     Test  is  value  of 
property.    Whole  title  to  property  involyed. 

Oodshaw  A  Plant  vs.  Jadges,  88  A.  6*8;  John  Ohatfe  ft  Sons  vs.  De 
Mom  and  Wife.  87 ▲.  186;  State  ex  reL  Bloss  vs.  Judges.  88  A.  1861; 
Moore,  MoKinney  ft  Co.  T8.  Ringuet,  45  A.  1118. 

i.  Mandamus   proceeding  to    cancel  tax  mortgctge.    Test    is 
amoant  of  the  tax  in  capital. 

Breanz  vs.  Beoorder  of  Mortgages,  96  A.  743 ;  State  ex  reL  Furman  vs. 
Becorder.  88  A.  14. 

And  aggregate  of  tax  inscriptions  complained  of  will  fix 
jurisdictional  amount. 

Palmer  vh  Assessors,  42  A.  1122. 

0.  Action  by  syndic  of  insolvent  to  annul  contract  operating  un- 
jtMSt  preference  in  favor  of  one  creditor.  Test  is  value  of 
property. 

Black.  Syndic,  vs.  MoStea,  87  A.  620. 

7.  Action  involving  title  to  property.  Test  is  value  of  prop- 
erty.   Thus — 

(a)  Petitory  action. 

Mower  vs.  Judges,  42  A.  665;  Hall  vs.  Curtis,  89  A.  fi04;  Rhodes  vs. 
Black  ft  Davis,  84  A.  406;  Peyton  vs.  Robertson,  9  Wheat.  527. 

Rents  and  revenues  when  sued  for  are  added  to 
make  up  jurisdictional  amount. 

Edwards  vs.  White,  34  A.  9«9. 

And  value  of  property  is  test,  when  suit  is  brought 
for  liquidation  of  partnership  coupled  with  one  for 
ownership  of  property  in  hands  of  third  person. 

McLeod  vs.  Simonton,  89  A.  85S. 

(b)  Injunction  of  seizure  by  third  person  claiming  owner- 
ship. 

Gogreve  vs.  Windthorst,  21  A.  296;  Henry  vs.  Trloou,  86  A.  619;  28 
A.  18;  Adams  vs.  Stark,  83  A.  804;  Elder  vs.  Oity,81  A.  600 
Simonds  vs.  Judge,  24  A.  424;  Succession  of  Rennely,  16  A.  661 
Testart  vs.  Belot,  83  A.  603;  Francisco  vs.  Gauthler,  35  A.  393 
Thompson  vs.  LemeUe,  32  A.  9.^;  State  vs.  Judge,  12  A.  48 
Wood  vs.  ttocchl.  ri  A.  1120;  Meyer,  WeisftCo.  vs.  Loxan,  5W 
A.  1066. 

(e)  Seizure  by  garnishment  of  property  worth  $600,  when 
contest  is  between  plaintiff  and  garnishee. 

Wood,  Slaybaok  ft  Co.  vs.  Rooohi,  32  A.  1120;  Bier  vs.  Oauticr  ft 
Qodohunx,  35  A.  307;  Meyer  vs.  Logan,  38  A.  1056;  Lererich  vs. 
Duliii.2»  A.  606. 
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Garnishee  can  not  -appeal  unless  r.moant  involved 
between  him  and  each  of  several  plaintiffs  exceed 
appealable  sum. 

Collins  et  al.  vs.  Mis5.  A  Mexiouu  Gulf  Ship  Oual  ind 
Draining  Co.,  26  A.  27i;. 

(d)  Rule  by  purchaser  at  tax  sale  to  be  put  in  poseession. 
state  ex  rel.  Hollander  vs.  Judge, .'«  A.  724. 

(e)  Or  to  compel  sheriff  to  make  deed. 

Pasley  vs.  MoConnell,  .W  A.  W.fH. 

(J)  Injunction  of  execution,  on  ground  that  property  is  a 
homestead. 

Gu88  V8.  Kouton,  S3  A.  1046. 

8.  AdUm  of  boundary.  Test  is  value  of  land  included  be- 
tween contested  lines. 

Lombard  vs.  Itel.anger,  35  A.  .Hll;  State  ex  rel.  Levet  vs.  LapcyroUcrle, 
m  \.  2B4;  Hitu  vs.  Hiasell  ft  TalUen,  39  A.  H4. 

9.  Nullity  of  judgment.  Amount  of  judgment,  notgroundaof 
Qullity  or  value  of  property  or  claim  in  damages,  is  test  of 
jurisdiction. 

Sln;<»M-  vs.  MHiuire,  40  A.  6.S8;  State  ex  rel.  Adams  vs.  Judges,  41  A. 57; 
\H  A.  Hi«;  Dcnoj^re  vs.  Moran,  35  A.  347;  Same  vs.  Same.  K  A.  424; 
ugU'Hby  vs.  Helm,  26  A.  61 :  Mullen  vs.  Znberbier  &  nehHn,39  A.  S©; 
Marshall  vs.  Holmes,  39  A.  313;  Mackenzie  Case,  39  A.  50\ 

And  Taeveral  judgments  will  not  be  added  for  parposee  of 

appeal. 

Stevenson  vs.  Weber,  29  A.  106;  State  ex  rel.  Mackenzie,  ti. 
Judge,  39  A.  508;  Provost  vs.  Creig.  5  N.  S.  h7:  M.'u^hall  T8. 
Holmes,  39  A.  313;  United  States  vs.  Cochran,  5  I?.  120:  Armittge 
vs.  Barrow,  10  A.  7S. 

hi.  Injunction  of  judgment  by  seized  debtor.     Test  is  amount 

of  judgment,  not  value  of  property  or  damages  claimed. 

Statr  vs.  Judge,  18  A.  398;  Hearsey  vs.  Booth,  33  A.  :<00;  Stiibbs  tj».  Mc- 
(iuire,  33  A.  1089;  Munday  vs.  Lyons,  85  A.  9!Ki;  Francisico  vs.  Gaa- 
thior,  35  A.  393;  Smith  vs.  Mutual  Ins.  Co.,  S^i  A.  1071;  Holland  TS. 
Duchamp.  12  A.  784  ;  Story  vs.  Jones,  14  A.  73;  Cushing  vs.  Sambolt* 
Ducros,  30  A.  427;  (itiyarre  vs.  Hays,  21  A.  307;  Michoud  vs.  Nolan.  24 
A.  117;  Poree  vs.  Vallsche,  15  A.  292;  Bruneau  vs.  Haughton,  1«  A.  47; 
State  ex  rel.  Elder  vs.  Judge,  30  A.  229. 

1 1 ,  EjjectTnent.  Test  is  value  of  unexpired  term  of  lease  nm- 
ning  from  first  demand  for  possession,  when  there  is  no 
money  demand. 

Qeirne  vs.  Gill,  34  A.  7;  Ellis  vs.  Silverstein,  26  A.  47. 
i'2 .  Suit  to  enforce  judicial  mortgage.     Test  is  amount  of  mort- 
gage, not  value  of  land. 

Rndom  vs.  Ludeling,  34  A.  1024;  Loeb  A  Bloom  vs.  Areat,  «  A.  lOW; 
Fendler  vs.  Bates,  34  A.  595. 
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'  Amount  realized  on  one  of  Beveral  judgments  sought  to 
be  enforced  by  hypothecary  action  must  be  imputed  to 
that  judgment  and  not  to  interest  on  all  the  judgments. 

Meyer  vs.  R.  R.  Co.,  3.^  A.  896. 

18.  Exemption  suita^  e.  g.,  homestead.     Test  is  value  of  prop- 
erty sought  to  be  exempted. 

Gods  vs.  Ro  iton,  H3  A.  VHti. 

14.  Suit  in  rem.     Test  is  amount  bona  fide  claimed  in  petition 
and  not  value  of  property  or  amount  of  judgment. 

Kahn  A  BlRart  vs.  sippllll, :«  A.  loa;*. 

15.  Action  to  cancel  donation.     Value  of  property  is  test. 
BoggB  vs.  Hayes,  44  A.  H5li. 

16.  Injunction  by  tax -payer  of  seizure  and  sale  for  taxes.     Test 
is  amount  of  taxes. 

Minor  vs.  Budd,  38  A.  99;  Ay  mar  vs.  Btmrj^eois,  36  A.  ;<i*2;  Sbnunon  vs. 
Lane.  83  A.  491 ;  Marsh  vs.  Brian t,  U  R  7. 

17.  Intervention.     Value  of    things  seized  whose  ownership 
is  claimed  is  test  of  jurisdiction. 

Flash,  Lewisft  Oo.  vs.  ScJiwabaeher  A  Co.,  32  A.  ^'^\;  JeniiinKS  vs.  Clon- 
nloo,  26  A.  651;  8chlioder  v-*.  .Martinez,  ;i8  A.  HIT;  butseePlcard  & 
Weil  vs.  Wade,  30  A.  625,  where  amount  of  phiiutiffs'  claim  is  said 
to  fix  intervenor's  rl^ht  of  appeal ;  Walsh  V8.  ('arrone,  36  A.  199. 

(a)  Intervenor  may  appeal  when  his  claim  is  for  less  than 
jurisdictional  amount  provided  plaintiff's  claim  be  for 
more. 

Id. ;  24  A.  442 ;  22  A.  331 ;  22  A.  2D:{ ;  21  A.  ii6»; ;  Alter  vs.  O'Brien,  81  A. 
462;  PicardA  Well  vs.  Wade,3«  A.  625:  Colt  vs.O'('alla^haB,2  A. 
189;  Hart  vs.  Liidwlck,  8  L.  16*i;  Bucknt-r  vs.  Baker  11  L.  462;  16 
A.  480. 

(b)  And  where  several  interveners  join,  aggregate 
amount  is  test. 

Oolt  TB.  O'Callaghan,  2  A.  984. 

fe)  Plaintiff's  claim  determines  appealability  as  to  him. 
Walsh  vs.  Oarrene,  36  A.  199. 

18.  Third  opposition.     Rule   same   as   in   intervention,  'viz.  : 
I^aintiff's  demand  is  test  of  jurisdiction. 

Bart  vs.  Ludwick,  8  L.  164;  Pitunl  &  Weil  vh.  Wade,  30  A.  626;  Alter 
vs.  O'Brien,  81  A.  462;  State  ex  rel.  Seymour  v-*.  .ludges,  34  A.  1047; 
BroadwoU  vs.  Smith,  28  A.  172;  (;«•«•  \h.  Thompson,  39  A.  310. 

(a)  But  where  third  opponent  claims  ownership  of  specific 
item  of  property,  valne  of  such  property  is  test. 

Wiokhaui  A  Pendleton  vs.  Nalty»  42  A.  423;  Meyer,  Weis  ft  Oo.  vs. 
LoKau.  33  A.  1065;  Sohlieder  vs.  Martinez,  88  A.  847. 
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(h)  But  where  third  opponente  do  not  claim  speoific  prop- 
erty bnt  merely  seek  a  ranking  privilege,  their  cues 
involve  a  distribution  of  funds  held  by  sheriff  and  the 
amount  of  the  fund  fixes  appeal. 

Walsh  vs.  Carrene,  36  A.  199;  Renahaw  vs.  i»tafford.  34  A.  ll»i. 

19.  Demands  in  reconvention,  Oase  may  be  appealed  on  re- 
conventional  demand  when  amount  sufficient  though  pUin- 
tifTs  claim  be  not  appealable. 

Gore  vs.  Een<llg,8  R.  887;  Hanna  vs.  Bartlette,  10  B.  438;  Goodioae  rs. 
Glendower,  UR.  12;  Pesant  vs.  Heartt,22  A.  292;  Picard  ft  Weil  t9. 
Wado,  80  A.  625;  Lamorere  vs.  Avery,  82  A.  1008;  Colomb  A  Gondolfo 
vs.  MoQuaid,  88  A.  871;  Vinoent  vs.  Schweitzer,  17  A.  199;  Deles  ts. 
Covington,  87  A.  etiQ;  Ryan  vs.  Bindley,  1  WalL  66;  Goldmsn  ri. 
Roos,  36  A.  132;  Stevenson  vs.  Whitney.  88  A.  659:  Livingstone  rs. 
HardieBros.,  41  A.  811. 

(a)  Where  demand  in  reconvention  unfounded  and  plain- 
tiff's demand  not  appealable,  appeal  dismissed. 
Gagne  vs.  Barrow,  15  A.  135. 

(h)  And  where  reconventional  demand  is  below  jurisdic- 
tion of  Supreme  Court,  appeal  dismissed. 

Stevenson  vs.  Whitney,  83  A.  655 ;  Dean  vs.  Clark,  6  A.  105;  TardM 
vs.  Toalon,  14  A.  429;  Prejean  vs.  I/ecompte,  41  A.  747;  41  A.  Vi 

(c)  Main  and  reconventional  demand  will  not  be  added  to 
give  jurisdiction. 

state  ex  rel.  Bobet  Bros.  vs.  Judge,  42  A.  1084;   Prejean  ri. 
Lecompte,  41  A.  747;  Smith  vs.  Ins.  Go.,  33  A.  1072. 

20.  jSfutt  on  note.    Amount  of  note  and  attorney's  fees,  if  anj 
stipulated,  test  of  jurisdiction. 

Mayer  vs.  Stahr,  36  A.  68. 

21.  Possessory  action  or  demand  of  like  nature.     Value  of  pos- 
session is  test. 

Toang  vs.  Wilson,  34  A.  386;  R.  R.  Ck).  vs.  McCl<i8key,35  A.  7«;  SUwson 
vs.  Moggett,  22  A.  272;  Harris  vs.  Stookett,  35  A.  387. 

22.  Action  of  partition  and  succession  matters^  or  when  »kenf 

holds  proceeds  of  sale.     Fund  to  be  distributed  is  test. 

Walker  vs.  Barrow,  43  A.  868;  Gray  yb.  Gray,  86  A.  868;  Sacesssioo  of 
Lessasier,  84  A.  1066;  Suooesslon  of  Thomas,  85  A.  81l;  Soooessioo 
of  Andres,  84  A.  1063;  Succession  of  Gale,  31  A.  487;  State  ex.  isL 
Hickman  vs.  Judge,  28  A.  985;  Succession  of  Oloney,  W  A.SI6;  Sos- 
cession  of  McDowell,  86  A.  1026;  SuooeMioaof  Diiran,84MB;  Hangk- 
erty  vs.  Thieberge,  24  A.  442;  Lapene  A  Ferre  vs.  Miguel,  | 
Sensliaw  Case,  84  A.  1140;  Benshaw  TS.  Stafford,  88  A.  uaAt 
sion  of  Soon,  41  A.  669;  45  A.  166;  44  4. 819;  RutliealMrg  vt.  1 
46  A.  410;  41  A.  620;  Ins.  Oo.  vs.  Levi,  40  A.  186. 
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{a)  But  where  actual  fond  is  below  two  thousand  dollars, 
bat  administrator  asks  approval  of  a  compromise  of 
which  actual  cash  fand  is  the  result,  Snpreme  Oourt 
will  have  Jurisdiction  where  the  nncompromised  claim 
or  asset  exceeds  the  upper  limit, 
state  ex  reL  Muse  vs.  Judge,  85  A.  216. 

(b)  Succession  or  insolvent  representative  can  not  by 
filing  separate  accounts  reduce  fund  to  be  distributed 
in  each  below  appellate  jurisdiction. 

Brferre  ft  S«ii8  vs.  Creditors,  Ot  A.  4i3, 976. 

(c)  Where  no  fund  to  be  distributed  remains,  claim  of 
creditor  is  test  of  jurisdiction. 

Sncoession  of  Pointer,  .SO  A.  370;  8ucoe!<t8iou  of  McDowell,  35  A« 
1026. 

(d)  Fund  to  be  distributed  by  administrator  of  a  deceased 
administrator  is  not  the  test  of  right  of  appeal  when 
appellant  opposed  his  account  because  the  deceased 
administrator  was  liable  for  the  loss  of  certain  real 
estate  belonging  to  former  succession,  which  by  his 
negligence  was  sold  for  taxes.  Opposition  was  a  sepa- 
rate cause  of  action  enforceable  by  direct  action. 

Snccossion  of  MoKnight,  44  A.  399. 

(e)  And  after  homologation  of  account  so  far  as  not  op- 
posed, the  right  of  appeal  will  depend  upon  amount  of 
opposed  items. 

Sucoeasion  of  Wellmeyer,  34  A.  821. 

td.  Action  far  account.  Alleged  amount  due  is  test,  and 
when  demand  is  on  administrator,  fund  to  be  distributed  is 
test 

Denegre  ts.  Moran,  86  A.  346;  Teal  vs.  Pirtle,  34  A.  S92;  Allen,  West  A 
Bash  YB,  Nettles,  39  A.  788. 

But  when  defendant  admits  a  certain  sum,  amount  in 
dispute  is  the  difference  between  their  figures. 

Denegre  vs.  Moran,  36  A.  347;  Girardey  va.  City,  26  A.  291. 

M.  3uit8  CLgainst  several  defendants  not  bound  jointly  or  sever' 

aUy.    Test  is  amount  of  claim  against  each. 

Tague  TB.  Ins.  Co.  et  als.,  38  A.  466;  La.  Western  B.  R.  Oo.  vs.  Hopkins 
et  als.,  88  A.  806;  Larrienx  ys.  Slaaghterhouse  Co.,  30  A.  609;  Broad- 
well  TS.  Smltli  et  al.,  28  A.  172;  10  A.  78;  United  States  ts.  Ooohrane 
et  aU., S  B.  120;  Merritt  vs.  Hozey  et  aL,  4  B.  319;  6  N.  S.  87;  Steven- 
son  vs.  Weber  et  al.,  29  A.  108;  Bazoni  vs.  Marcera,  18  A.  186;  but  see 
Marshall  A  Janieg  vs.  Fall,  9  A.  92. 
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(a)  Bat  where  heirs  are  sued  by  attorney  for  settUof 
succession,  test  is  total  claim  against  all. 

Lartiffue  rs.  White  et  als.,  25  A.  291 ;  35  A.  325. 

(b)  And  where  two  defendants  are  sued  jointlv  bnt  whole 
claim  is  denied  by  each,  the  entire  demand  is  test 

Dalcoup  vg.  McCan,  87  A.  9;  School  Board  ts.  Ooiisia,  81  A.  »7; 
St.  Cyr  vs.  Jumel,  34  A.  201. 

26.  8uit8  by  several  plaintiffs  not  partners  or  otherwise  assod- 
ated  cLgainst  one  or  more  defendants.  Test  is  amoimt  sued 
for  by  each  one  or  demanded  from  each  one,  not  aggregate 
sum. 

Larrieux  vs.  Slaughterhoose  Co.,  30  A.  609;  Stoveuson  vs.  Weber, SA. 
108;  Dyas  vs.  Dinkgrave,  16  A.  503 ;  Broad  well  vs.  Smith  et  als.,  28  A. 
172;  but  see  Heirs  of  Ballllo  v&  Pradhomme  et  al.,  8  N.  8. 3S8,a]i<l 
Bowman  et  als.  vs.  City  of  New  Orleans,  27  A.  501,  where  it  is  held 
that  plaintiffs  having  joined  for  convenience  and  economy  can  not 
sever  to  deprive  defendant  of  appeal ;  see  State  ez  rel.  Ifortagh  et 
als.  vs.  Judge,  28  A.  761. 

And  where  claims  of  several  plaintiffs  arise  from  one  con- 
tracts  which  is  an  entirety  and  which  is  more  than  ap- 
pealable sum,  they  may  appeal.  * 
Beady  vs.  City,  27  A.  170. 

20.  Consolidation  of  distinct  suits.  Test  is  the  demand  in 
each  suit. 

La.  Western  B.  B.  Co.  vs.  JSopklns  et  al.,  33  A.  80<3;  Bazoni  vs.  Marcen. 
18  A.i:^;  Harrison  ft  Harrison  vs.  Moss  ft  Co.,  41  A.  239. 

Where  conBolid#ition  clearly  by  consent. 
See  Marshall  ft  James  vs.  Fall,  9  A.  92. 

27.  Inunction  of  several  judgments*  Test  is  amount  of  each 
judgment. 

United  states  vs.  Cochrane  et  als.,  5  B.  120;  6  N.  S.  ^. 

28.  Suit  against  sureties  severally  bound.  Test  is  demand 
against  each. 

Merritt  vs.  Hozey  et  als.,  4  R.  819. 

29.  Suit  to  levy  tax  to  pay  judgment.  Test  is  amount  of  judg- 
ment. 

Hajat  vs.  Police  Jury,  28  A.  283 ;  15  A.  42  '. 

And  where  same  plaintiff  holds  several  judgments,  tesi  is 
aggregate  amount  of  all. 
Pease  vs.  Police  Jnry,  34  A.  137. 

80.  Suit  to  enforce  a  right.  Value  of  the  right,  independent  of 
damages  claimed  for  particular  invasion,  is  the  test. 

K.  B.  Co.  vs.  Hamilton,  15  A.  621 ;  Mrs.  D'Aroy  vs.  Judge,  35  A.  621;  WBl- 
lAms  vs.  Vance,  2  A.  909. 
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31«  ^aUfcT  alimony.  Test  is  amount  party  on  appeal  has  to 
pay  or  receive  during  the  term,  not  particular  amount  act- 
ually demanded. 

state  ex  reL  Holbrook  ts.  Jndge,  24  A.  601. 

32.  Demand  in  warranty.  Sum  demanded  may  be  test  or 
total  value  of  right  when  actual  sum  asked  is  only  part  ac- 
crued. 

R.  K.  Go.  V8.  Hamilton,  15  A.  621 ;  Huntington  vs.  Bordeaaz,  42  A,  S46. 

33.  Dissolution  of  attachment.  Amount  of  plaintiffs  claim  ia 
true  test. 

Tale  &  Bowling  vs.  Bontb.  88  A.  895. 

84.  Action  by  tax-payers  to  annul  contract  by  dty  or  pariah. 
Value  of  contract  is  test. 

Mortagh  ys.  Judge,  23  A.  761 ;  Handy  tb.  City,  39  A.  107 ;  but  see  Dugan 
▼8.  Police  Jury,  26  A.  673,  wbere  appellants  in  suota  oases  must 
clearly  show  appealable  interest. 

35.  Suit  for  recovery  of  live  stock  and  for  use  of  stock  until  de- 
livery.    Test  is  highest  judgment  that  can  be  rendered. 

Forstall  vs.  Larche,  89  A.  286. 

86.  Suit  for  injunction  coupled  v>ith  allegations  of  damages. 
Test  is  amount  of  damages  alleged  and  value  of  right -in- 
vaded. 

teylne  ts.  Michel,  35  A.  1121;  Crescent  Oity  Live  Stock  and  Slaughter- 
house Co.  YS.  Lai  rieux,  30  A.  798;  Qay  vs.  B.  B.  Go.,  81  A.  274 ;  Soares 
vs.  Hebrew  Congregation,  31  A.  206. 

37.  Contest  of  two  parties  for  priority  of  execution.     Amount 

of  judgment  is  test. 

state  ex  rel.  Ifackensie,  89  A.  609. 

88.  In  expropriation  suits  against  several  defendants.  Value  of 
land  of  each  defendant  is  test. 

Louisiana  Western  K.  B.  Co.  vs.  HopkinR  et  als..  .ta  A.  806;  B.  B.  Co. 
vs.  Barton,  43  A.  173. 

80.  Suits  on  a4SCounts  or  for  damages.  Amount  bona  fide 
claimed — not  judgment  rendered  below — is  the  test. 

Hendricks  vs.  Wood,  83  A.  1031 ;  Caider  vs.  Police  Jury,  44  A.  176;  Levy 
vs.  Collins,  32  A.  1004;  Forstall  vs.  Larcbe,  39  A.  287. 

40.  /function  against  selling  drugs  and  medicines  within  oer- 
tain  limits.     Test  is  amount  alleged  as  damage. 

Kelly  vs.  Bernstein,  84  A.  1026. 

41.  SuU  to  enforce  attorney^ s  privileged  claim  on  judgment. 
Test  is  attorney's  fee— not  amount  of  judgment. 

Young  vs.  Duncan.  39  A.  86. 
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42.  Suit  on  stock  note.  Amount  of  note  is  test — whemMf  and 
All  liability  is  denied.  Particnlar  instalment  sued  for  is  not 
the  test. 

Peyohaud,  Liquidator,  ts.  Weber,  29  A.  MS. 

48.  8ttU  on  one  of  a  series  of  notes.    Test  is  amount  of  whole 
series  when  entire  contract  is  attacked. 
Williams  ¥8.  Vance,  2  A.  909. 

44.  Action  to  interpret  Judgment.     Amount  of  original  judg- 
ment is  test,  except  where  the  interpreting  judgment  in- 
'         coporates  something  in  it. 

Ins.  Co.  vs.  Harbor  Protection  Co.,  89  A.  588. 

46.  Suit  involving  title  to  office.  Amount  of  salary  or  fees  or 
emoluments. 

Ooltharp  vs.  Holmes,  43  A.  1188;  Buotrner  vs.  Jastrt'tn^ki,  33  A.  U6; 
state  ex  rel.  Leohe  vs.  Fowler,  41  A.  380.  4iV>:  Newman  vs.  Hajlet.n 
A.  1185. 

And  where  one  party  has  appealable  interest  at  issue,  the 
other  party  is  ipso  facto  vested  with  same  right. 

Handy  vs.  New  Orleans,  39  A.  107;  Ready  vs.  New  Orleans,  2T  .V. 
169;  State  vs.  Jadfrc.  2»  A.  5% ;  Murtagh  vs.  Judge.  33  A.  Til. 

46.  Accounts  of  tutorship.     Fund  to  be  distributed  is  test. 

Tutorship  of  Jones.  41  A.  G'iO;  Martine  v«*.  Hopkins.  40  A.  SM. 

47.  Contest  over  funds  in  sherifps  hands  resulting  from  sale. 
Amount  to  be  distributed  is  test. 

Ins.  Co.  vs.  F-ievl.  40  A.  18B;  Rcnshaw  vs.  Stsifford,  34  A.  UI8. 

48.  Emancipation  proceedings.  Amount  of  estate  of  minora 
particularly  when  coupled  with  affidavit  that  minor'B  in- 
terest in  result  exceeds  $2000. 

Emancipation  of  Pocbclii.  41  A.  831. 

49.  Action  to  annul  dation  en  paiement.  Test  is  Tslne  of 
property. 

Queyrooce  A  Bois  vs.  Thibodeaux,  80  A.  1115. 

50.  Garnishment.  Test  is  liability  of  each  garnishee  la  con- 
test between  him  and  attaching  or  seizing  plaintiff. 

Bank  vs.  Allen,  39  A.  807;  Marshall  rs.  Holmes.  39  A.  818;  Wood.SUy 
back  A  Co.  vs.  Bocohi,  32  M.  1130. 

51i  Proceedings  to  recover  costs.  Amoiint  of  costs  is  lfe«  tait, 
where  the  account  had  been  already  homologated. 

*  Succession  of  Dougart,  42  A.  51S. 

52.  8uU  to  annul  tax  sale.    Test  is  value  of  properiqf. 

state  ex  rel.  Nores  vs.  Jud^e,  42  A.  890. 
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.  53.  J^w/eititre    o/   an  appearance   bond.     Test  is  grade   and 
character  of  crime  charged  against  accused. 

State  vs.  CornlK,  42  A.  417;  7  A.  276;  State  vs.  Williams,  37  A.  2J0 ;  SUUO 
▼8.  Bams,  38  A.  368;  State  vs.  Doyle,  42  A.  640;  State  ex  rel.  i^mi  (nty 
for  Prevention  of  Cruelty  to  Children  vs.  Cage,  45  A. 

64.  Contest  aver  funds  in  hands  of  sheriff  resulting  frwn  sate  of 
attached  property.     Amount  of  fund  is  test. 
Adler  A  Co.  vs.  Cannon,  42  A.  a35. 

{U)  Elements  of  demand  which  munt  not  he  considered  to  com.putG 
appealable  amount : 

1.  All  claims  for  damages: 

(a)  When  clearly  fictitious. 

45  A.  888;  42  A.  4fi6;  88  A.  801 ;  37  A.  641;  36  A.  287;  44  A.  426;  26  A.  t^lf 
24  A.  117;  21  A.  198;  39  A.  504;  41  A.  1142;  41  A.  806;  RIbet  vt  Od*^ 
treras,  28  A.  18;  Samorin!  vs.  Mallard,  35  A.  260;  Prltohard  ys. 
Oaudin,  21  A.  745;  41  A.  1014;  21  A.  198 ;  10  A.  282 ;  4  A.  218;  Wadft 
vs.  London,  80  A.  660;  41  A.  956. 

(b)  In  action  of  nullity  of  judgment. 

Smith  va.  Ins.  Co.,  33  A.  1072;  Gushing  vs.  Sambola  A  Du(?^o•,M^ 
A.  426;  Lemle  vs.  Ronton,  33  A.  1007;  Poree  vs.  Vallsolk,  |^ 
A.  292. 

(c)  In  injunction  of  execution  judgment. 

Hearsey  vs.  Booth,  88  A.  300 ;  Holland  vs.  Duohamp       A.  194, 

(al)  By  one  of  the  parties. 

Branean  vs.  Haughton,  16  A.  47;    Stubbs  vs.  MoGuht^   eg 
al.,  38  A.  1090. 

(bl)  Or  by  a  third  person. 

Thompson  vs.  Lemelle,    32  A.  933;   Dejean  vs.  Heberf    e« 
al.,SlA.  729. 

(cl)  Remedy  is  by  action  on  injunction  bond. 
Id. 

2.  Costs.     Subsequently  accruing  costs  not  element  of  juris- 
diction. 4 

Oglesby  vs.  Helen,  25  A.  61;  Frellsen  vs.  Copley,  2  A.  911;  Ma,^t>u  v^^ 
Oglesby,  2  A.  793;  Walker  vs.  United  States,  4  Wall.  163;  Corloii  et 
al.  vs.  Ogden,  3  Peters,  B3. 

(a)  Not  even  costs  of  original  suit  when  action  is  o(  nul- 
lity of  that  judgment. 
Oglesby  vs.  Nelson,  26  A.  61. 

(h)  But  costs  and  interest  added  to  principal  demand  in 
suit  against  surety  of  foreign  non-resident  arrested. 
State  ex  rel.  Redwitz  vs.  Judge,  28  A.  IIO. 
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3.  Interest.     Interest  accruing  after  judicial  demand. 

IfasoD  V8.  Oglesby.  2  A.  793. 

(a)  See  "exclusive  of  interest"  ante, 

6B.  90;  1  R.26;9K.  1&3. 

(b)  Interest  up  to  judicial  demand  on  capital  should  be 
considered. 

See  34  A.  95;  contra  see  Breaux  vs.  Beoorder,  36  A.  742;  8chIeQker 
vs.  Taliaferro.  20  A.  66&;  Mann  &  Oo.  v«.  Norton,  21  A.  1»; 
Jaquet  vs.  Webb,  Levert  A  Co.,  22  A.  111. 

#.  Fictil^ua  and  ex(yrbitant  claims. 

Qagne  vs.  Barrow,  16  A.  135;  King  vs.  Beed,  7  A.  492;  Cabrarftvs.  Dink 
grave,  6  A.  735;  Marsh  vs.  Briant,  9  B.  7 ;  Frellsen  vs.  Copley,  2  A.  911; 
Vogel  vs.  Betaud  et  al.,  4  A.  213;  Copley  vs.  Boss.  1  A.  3U;  Dabba  n. 
Stevens,  8  B.  143;  OrlUon  vs.  Slack,  17  L.  103 ;  Bed  Ulver  B.  B.  Ca  ▼« 
Williams,  16  L.  183;  Thornblll  vs.  Lloyd  ft  Frlerson,  10  A.  382;  BIwk 
vs.  Kearney,  48  A.  381. 

But  fictitious  nature  of  claim  must  clearly  appear. 
Goodrich  vs.  Newell,  48  A.  878. 

(V)  Itetiis  to  be  considered  in  determining  appellate  jurisdiction: 

1.  Interest — when  considered.    Interest  on  judgment  tax  to  pay 

which  is  sought  to  be  levied  which  accrues  up  to  judicial 

demand. 

Bchlenker  vs.  Taliaferro,  21  A.  666;  State  ex  rel.  Fisk  vs.  Police  Jurj 
of  Jefferson,  34  A.  95;  Bank  of  United  States  vs.  Daniel,  12  Peter8,lt 

Interest  at  8  per  cent,  on  note  can  not  be  allowed  when 
plaintiff  demands  only  6  per  cent. 
Citizens'  Bank  vs.  Condran.  22  A.  A3. 

2.  Attorney's  fees  on  notes.     Such  fees  are  part  of  demand. 

Standlfer  &  Co.  vs.  Covington,  .35  A.  8nr,;  Mayer  vs.  Stahr.  35  A.  W. 

S.  Reconventional  demand  alone^  when  case   is  remanded  to 
be  tried  upon  that  issue. 

Davenport  vs.  Knox,  85  A.  486;  83  A.  806;  28  A.  172;  18  A.  136. 

(W)  a ow  jurisdictional  amount  determined: 

I.  By  petition  when  claim  is  bona  fide,  and  not  clearly  frivo- 
lous. 

B.  B.  Co.  vs.  MoCloskey,  85  A.  785;  Brown  vs.  Bagland.  84  A.  1026;  6Ute 
ex  rel.  Hargrove  vs.  Judges,  37  A.  872;  Young  vs.  Wilson,  U  A. 
386;  LeBlanc  vs.  Pitman  A  Barrow,  16  A.  480;  McKee  vs.  Sills.  >  A. 
167;  Succession  of  Stafford.  12  B.  178;  Phillips  vs.  Stanley,  1 1*  »*• 
Maxen  A  Shearer,  vs.  Landrum,  21  A.  366 ;  Blnm,  Stem  ft  Co.  ▼•.  SslH^' 
24  A.  U8;  Burke  vs.  Wall,  29  A.  88;  Lee  vs.  Watson,  1  WalL  07;  »  A. 
201;  89  A.  286;  89A.583;  15  A.  120;  28  A.  84;  25  A.  668;  »  A. 41;  0 A.  ION. 
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2.  By  pleadings  and  nature  of  action,  not  by  appellant's  affl  - 
davit  and  jurisdictional  allegationB. 

Baddig  ys.  Baldwin,  88  A.  394;  Wilkins  ts.  Gantt.  32  A.  939;  State  ex 
rel.  Crean  vs.  Bouny,  32  A.  1191;  State  ex  rel.  Police  Jury  tb.  Ml8car» 
34  A.  834;  Dugan  vs.  Police  Jury,  26  A.  673. 

Amount  stated  in  statement  of  facts  will  not  take  away 
Jurisdiction  where  pleadings  show  appealable  amount > 
Connors  v«.  Ins.  Co..  22  A.  330. 

3.  By  petition  as  affected  by  remittur  entered  before  judg* 
ment. 

See  **  Remittitur/'  ante;  State  ex  rel.  B.  B.  Oo.  ts.  Judge,  34  A.  864. 

(a)  And  by  supplemental  petition  which  states  value  of 
property  in  dispute. 

Hartine  vs.  Hopkins,  40  A.  322;  Groebel  vs.  Bistroph. .%  A.  490. 

(b)  Aliter  where  supplemental  claim  merely  inflates  the 
demand  for  jurisdictional  purpose. 

Buddig  vs.  Baldwin,  3S  A.  :^;  Maroh  vs.  MoNeily,  36  A.  387. 

4.  By  total  claim  in  petitionj  not  by  isolated  items.  Thus^ 
court  has  jurisdiction  in  suit  for  levy  of  tax  to  pay  several 
judgments,  though  amount  of  each  be  less  than  appealable 
sum,  if  aggregate  amount  is  appealable. 

Pease  vs.  Police  Jury  of  Jefferson,  84  A.  137. 

(X)  Testa  of  value: 

Insurance  on  property ;  assessment;  rental. 

Werlein  vs.  Ins.  Co.,  30  X.  1399;  Maumns  vs.  Rbynet,  31  A.  462. 

876.  Appellate  Jurisdiction  Continued— It  has  also  juris- 
diction by  appeal  of  the  appointment  of  tutors  or  curators 
of  minors,  interdicted  or  absent  persons,  or  of  vacant 
estates,  or  of  syndics  of  the  creditors  of  an  insolvent,  if 
the  property  which  is  to  be  placed  under  the  charge  of 
such  tutors,  curators,  or  syndics  amount  to  more  than  five 
hundred  dollars. 

(Inoperative  as  to  amount  named). 

877.  Grant  of  All  Necessary  Powers — The  Supreme, 
as  well  as  other  courts,  possesses  the  powers  which  are 
necessary  for  the  exercise  of  the  jurisdiction  given  to  it 
by  law.  in  all  the  cases  not  expressly  provided  for  by  the 
present  Code. 
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(A)  Chmeral  grant  of  powers  necestary  to  exercise  juritdktiM* 
Under  this  article  Supreme  Cmitt  has  posoer : 

1.  To  order  clerk  to  complete  transcript  defective  by  hit 
fault. 

Troonstine  A  Co.  vs.  Ware  ft  Miinn,  88  A.  780;  Bdson  vs.  McGraw.lli. 
2M;  Todd  vs.  Gordy,  29  A.  601. 

2^  To  order  clerk  to  sign  certificate. 

Mlohel  vs.  Meyer  et  al.,  27  A.  17a. 

3.  To  issue  preliminary  orders  necessary  to  exercise  anper- 
visory  jorisdiction. 

state  ex  rel.  Behau  vs.  Jud)?e,  35  A.  1077. 

4.  To  make  all  necessary  new  parties,  as  where  defendanto 
officials  have  been  succeeded  in  office. 

Planters'  Bank  Case,  2  A.  480;  State  ex  rel.  Canal  Co.  ts.  City.  3S 
A.  70. 

6.  To  compel  lower  judge  by  mandamus  to  fix  return  day  of 
appeal  earlier  when  that  fixed  is  so  remote  that  judge's 
action  amounts  to  denial  of  justice. 

state  V8.  Jufltfe.  9  A.  15. 

(B)  Power  to  issue  restraining  orders : 

1.  When  order  will  issue : 

When  Supreme  Court  mandamuses  lower  judge  to 
issue  injunction,  it  will  issue  a  temporary  restraining 
order  to  have  the  effect  of  the  injunction  denied. 

.state  ex  rel.  Murray  vt».  Jiulgo,  .'le  A.  678. 

2.  When  it  will  not  issue : 

When  party  asking  for  restraining  order  can  obtain 
adequate  relief  in  lower  court. 

state  ex  rel.  Jaffray  A  Co.  vs.  Judfpe.  31)  A.  1108. 

^878.  May  Issue  All  Necessary  Orders — It  may  direct 
to  courts  immediately  under  its  jurisdiction,  not  only  such 
mandates  as  mentioned  in  the  second  section  of  the  tenth 
chapter  of  the  preceding  title,  for  the  purpose  of  insur- 
ing the  better  administration  of  justice,  but  also  such  as 
it  shall  judge  necessary  to  enable  it  to  exercise  the  aP' 
pellate  jurisdiction,  which  it  has  over  those  courts. 

879.  Dockets — Preference  Cases — The  Supreme  Court 
shall  have  a  docket  to  be  called  the  summary  docket,  on 
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which  the  clerk  of  the  said  court  shall  enter  in  the  order 
in  which  they  are  filed/ all  cases  involving  the  distribution 
of  money  or  effects  in  the  hands  of  executors  or  other 
representatives  of  successions,  funds  or  effects  in  the 
hands  of  a  sheriff  or  other  public  officer,  received  in  his 
official  capacity,  or  amounts  retained  out  of  the  price  bid 
by  a  purchaser  at  sheriff's  sales;  also,  funds  or  effects  in 
the  hands  of  syndics  of  insolvents  or  receivers  appointed 
by  order  of  court;  also,  funds  or  effects  in  the. hands  of  a 
garnishee  or  depositary  against  the  same,  and  in  all  cases 
where  the  constitutionality  or  legality  of  any  State,  parish, 
or  municipal  t^  is  called  in  question,  or  in  which  the  col- 
lection of  any  such  tax  is  delayed  or  obstructed  by  any 
legal  process,  or  where  the  right  to  office  is  in  contest ; 
and  preference  shall  be  given  in  the  trial  of  other  cases, 
in  the  order  prescribed  by  special  laws. 

(A)  Dockets  of  Supreme  Court: 

R.  S.  1915. 

Summary  docket.    Oases  which  shall  be  placed   on  sommary 
docket: 

1.  AH  cases  for  divorce  or  separation  from  bed  and  t>oard; 
all  cases  for  the  recovery  of  wages,  salary  or  compensation 
tor  personal  or  professional  services. 

Act  15  of  1880. 

2.  All  cases  in  which  payment  is  songht  of  any  bill,  note,  or 
other   written    unconditional    obligation    to    pay  money. 

Act  33  of  187R. 

dw  All  criminal  cases. 

Sec.  4  of  Act  30  of  1878,  and  Sec.  1  of  Act  17  of  1876. 

4.  By  Act  17  of  1876 :  Summary  trial  is  directed  on  appeal  in — 
(a)  All  civil  cases  when  the  State  is  a  party  through  its 

authorized  counsel ; 
fb)  All  cases  in  which  the  constitutionality  or  legality  of 
any  State,  parish  or  municipal  tax  is  in  question  oi  Ms 
collection  delayed  or  obstructed  by  legal  process; 
(e)  All  cases  in  which  the  right  to   public  offlee  is  in- 
volved ; 
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(d)  All    cases    involving  the   distribution   of  money  or 
,                   other  property  in  the  hands  of  executors  or  other  rep- 

resentatives  of  saccessions ;  or  in  the  hands  of  sheriffs 
or  other  public  officers,  or  of  receivers  or  ^amishees; 

(e)  All  cases  involving  the  validity  of  wills,  or  cases  in 
which  parties  as  heirs  claim  to  be  put  in  possession  of 
property,  money  or  effects  of  a  succession ; 

(f)  All  cases  for  the  expulsion  of  tenants  under  the  act 
relative  to  ^Mandlords  and  tenants,'^  approved  31arch 
16,  1866; 

(g)  All  appeals  from  judgments  for  the  payment  of  ali- 
mony, from  judgments  upon  awards  of  arbitraton, 
amicable  compounders,  or  referees;  and  from  judg- 
ments against  sureties  on  judicial  bonds  and  injanction 
cases. 

6.  All  cases  involving  distribution  of  funds  or  effects  in  the 
hands  of  syndics  of  insolvents  or  amounts  retained  oot  of 
the  price  bid  by  a  purchaser  at  sheriff's  sales. 

Act  70  of  1872. 

(B)  Ordinary  docket : 

Act  28  of  1880:  "In  fixing  causes  for  trial,  the  Supreme 
Oourt  of  the  State  of  Louisiana  shall  ^issigu  at  least  one- 
half  the  number  from  the  ordinary  docket ;  provided,  all 
cases  in  which  the  State  is  plaintiff  shall  have  preference.'* 

88o.  Adjournment — The  Supreme  Court  may  be  ad- 
journed by  one  of  its  judges  from  day  to  day,  until  a  suffi- 
cient number  to  try  causes  be  collected. 

Section  13  of  Act  45  of  E.  S.  1870:  ''The  Supreme  Court  mAj 
be  adjourned  from  day  to  day  by  one  or  more  of  its  judges 
until  a  quorum  be  convened ;  and  if  neither  (none)  of  tbe 
judges  be  present  on  the  day  fixed  by  law  for  the  commence- 
ment of  the  term,  the  clerk  may  adjourn  it  in  like  manner 
for  ten  days." 

88i.  Recusation — The  judges  of  the  Supreme  Court 
may  be  challenged  in  the  same  manner,  and  for  the  same 
causes,  as  the  judges  of  original  jurisdiction;  they  must 
conform  to  all  the  rules  of  procedure  established  above, 
and  which  are  applicable  to  them  in  everything  notother- 
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wise  provided  for  under  the  present  title,  or  which  may 
hereafter  be  provided  for  by  law. 

0.  p.  838,  et  tq. 

882.  Mode  of  Appealing — The  mode  for  obtaining  an 
appeal  to  the  Supreme  Court,  and  the  effect  of  such  ap- 
peal, are  established  by  the  general  rules  in  matters  of 
appeal,  contained  in  the  second  section  of  the  sixth  chap- 
ter of  the  preceding  title. 

See  Act  45  of  B.  S.  1870. 

883.  Failure  to  File  Transcript — Execution — If  the  ap- 
pellant has  not  filed  in  the  Supreme  Court,  on  the  day 
appointed  by  the  inferior  judge,  the  record  from  the  court 
below,  and  was  prevented  from  doing  so  by  any  event  not 
under  his  control,  he  may  either  in  person  or  by  attorney 
apply  to  the  court  hefgre^  the  expiration  of  three  days,  af- 
ter which  the  appellee  may  obtain  a  certificate  from  the 
clerk  declaring  that  the  record  has  not  been  filed,  and 
may  demand  a  further  time  to  bring  it  up,  which  may  be 
granted  by  the  court  if  the  event  causing  the  delay  be 
proved  to  its  satisfaction ;  the  court  may  even  grant  an 
injunction  to  the  appellant,  during  the  further  time  allowed, 
to  suspend  the  execution  on  the  judgment  appealed  from, 
if,  at  the  time  of  petitioning  for  such  further  delay,  the 
appellee  has  already  required  of  the  clerk  the  certificate 
necessary  for  the  pursuit  of  such  execution. 

(A)  Fa4hvre  to  file  transcript : 

h  Appeal  dismissed  where  transcript  not  filed  within  three 
judicial  days  after  return  day,  and  no  valid  extension  of 
time  granted. 

Hole  vs.  Fishel  et  al.  40  A.  296;  Redmond  vs.  Mann.  23  A.  878;  Brickell 
TB.  O'Connor.  10  A.  235;  Farmers,  etc.,  vs.  Strawbridge,  24  A.  126; 
Vanoampen  ts.  Morris.  6  R  79;  Palfrey  vs.  Winter.  H  L.  206;  Pond  vs. 
Horton,  17  L.  197;  Khea  vs.  Steamer  Simonds,  1ft  A.  712;  Laoroix  vs. 
Bonin.  83  A.  119;  Pierce  vs.  Cashing.  88  A.  401 ;  DeBouchel  vs.  JSus- 
band,  84  A.  102;  B.  R.  Co.  vs.  Hood.  3  A.  226;  Police  Jury  vs.  Garrett. 
19  A.  133;  Copley  vs.  Routh,  8  A.  189;  Cousin  vs.  Johnson,  21  A.  210; 
Dalton  V8.  Viasoo  et  al..  18  A.  661 ;  10  A.  76;  4  A.  860;  Moriere  vs.  Rob- 
inson &  Jones.  20  A.  229;  Verret  vs.  Gandin.  28  .\.  188;  French  vs. 
Commissioners,  9  A.  21;  Dncoumeauvs.  Levistones.SA.  246;  Wood  ft 
Roane  Tt.  Wood.  82  A.  804. 
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2.  Where  return  day  does  not  fall  within  a  term,  filisg  of 
transcript  is  in  time  if  on  first  day  of  next  term. 

Lefebre  vs.  Hayne,  21  A.  663;  18  L.  374. 

(B)  Essential  conditions  precedent  for  protection  of  appeUantfw 
failure  to  file  transcript  in  time: 

1.  His  application  for  extension  most  be  withiB  three  days 
after  return  day. 

Holz  vs.  Fishel  et  al.,  40  A.  295;  Redmond  vs.  Mann,  23  A.  378;  Saccet* 
slon  of  Bergold,  23  A.  374 ;  Kohn  va.  Davidson,  28  A.  467. 

2.  His  application  must  be  specifically  for  extension  of  time, 
not  mere  prayer  for  writs  of  certiorari,  mandamus  and  pro- 
hibition. 

IIolz  vs.  Fisbel  et  al.,40  A.  2d5. 

8.  His  application  must  be  acted  on  and  granted. 

Id. 

4.  Application  must  be  supported  by  affidavit  of  clerk  of  lower 
court,  or  of  counsel  or  of  mover. 

Id.,  p.  296. 

5.  Application  must  have  been  allowed  by  Supreme  Oonrt 
Lower  court  has  no  power  to  extend  time. 

DeBoucbel  vs.  Husband,  84  A.  103;  Harbor  vs.  Brlokell,  10  R.  42L 

6.  Failure  to  file  transcript  must  be  caused  by  some  event  not 
under  appellant's  control.  The  following  grounds  are  not 
sufficient: 

(a)  That  appellant  could  not  furnish  bond. 
sterling  vs.  Heirs  of  Sterling.  84  A.  1030. 

(h)  That  clerk  had  not  sufficient  time  to  prepare  tran- 
script where  appellant  instructed  him  three  montbi 
before  return  day  not  to  make  transcript. 

GIbert  vs.  Tassin,  37  A.  789. 

(c)  That  appellant's  counsel  was  absent'  on  public  business. 

Wright  vs.  Brander,  17  A.  188. 

(d)  That  clerk's  office  was  closed  earlier  than  nsnal  on 
return  day. 

Buckley  vs»  Laoroiz,  14  A.  29. 

(e)  That  clerk  of  district  court  did  not  send  up  record  in 
time  according  to  standing  agreement  between  him  and 
counsel. 

Brother  vs.  Bank,  10  A.  147;  McDowell  &  Peok  vs.  Bead,  6  A.  A 
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7.  All  conditions  for  appealing  most  be  fulfilled.     Extension 
not  granted  when  object  is  to  perfect  appeal,  as — 
By  furnishing  bond. 

Mathon  vs.  Berry,  85  A.  884. 

(C)  When  extension  of  time  begins  to .  run.     Extension  runs  from-^ 
L  The  three  judicial  days  allowed  by  law  after  return  day. 

Delaney  V8.  Bocliereuu  A  Co.,  34  A.  1123. 

2.  From  time  of  application ;  thus  where  application  for  fif- 
teen days'  extension  filed  with  clerk  on  6th  December,  and 
court  not  being  then  in  session,  is  acted  on  and  granted  on 
13th,  delay  expires  December  21,  not  December  28. 

Chretien  vs.  Polncy,  38  A.  182;  81  A.  162. 

(D)  Extension  runs  to  what  timet 

1.  To  the  last  day,  when  that  expires  in  term  time,  though  it 
be  a  dies  non. 

Insurance  Co.  vs.  B3rnam,  32  A.  29;  Bienvenu  vs.  Ins.  Co.,  28  A.  901 ;  bat 
see  State  ex  rel.  Liiling  vs.  Judge,  24  A.  333,  where  original  return 
day  being  dies  non,  filing  on  following  day  Is  timely.  See  Wood  A 
Roane  vs.  Wood,  82  A.  804. 

2.  To  first  day  of  next  term  when  extension  expires  in  vaca- 
tion. 

Smith  vs.  Foster,  5  A.  551 ;  French  vs.  Harrod,  9  A.  21. 

(E)  Orders  for  extension  granted  after  legal  delays  are  null  and  may 
be  rescinded. 

Lacroix  vs.  Bonin,  33  A.  119. 

884.  Failure  to  File  Transcript — ^Rights  of  Appellee — 

But  if  the  appellant  has  not  obtained  a  further  delay,  and 
has  not  filed  in  th^  Supreme  Court  a  copy  of  the  record 
on  the  day  directed  by  the  court  below,  the  appellee  may 
either  proceed  with  the  execution  on  the  judgment  ap- 
pealed from,  or  he  may  bring  up  a  copy  of  the  record 
himself,  and  have  judgment  on  the  appeal,  in  the  manner 
provided  in  the  second  section,  sixth  chapter  of  the  pres- 
ent title. 

(A)  Appellee* s  remedy  where  appellant  fails  to  file  transcript  in  time 
is  twofold: 
1.  He  may  proceed  with  execution  of  judgment. 

C.  p.  589. 
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\  (a)  For  that  purpose  he  may  role  clerk  of  Sapreme  Court 

to  deliver  certificate  provided  for  by  C.  P.  689. 
I^orolz  YB.  Bon  In,  33  A.  119. 

(b)  Appellee  can  not  proceed  with  execution  if  transcript 
be  filed  at  any  time  before  application  for  certificate. 
I  Trayerso  et  al.  vs.  Row  et  aL,  10  In  601 ;  4  L.  67. 

'^  (o)  Pari  rationej  he  can  not  move  to  dismiss  appeal 

^f ^  Decoox'e  Heirs  V8.  PlautlTignes,  10  L.  504. 

^  .  2.  Appellee  may  have  judgment  on  the  appeal. 

C.  p.  fi90. 

(a)  But  appeal  not  entertained  if  not  taken  within  the 
prescriptive  period. 

New  Orleans  vs.  Adams,  28  A.  15. 

(b)  Appellee  can  not  bring  up  record  and  have  judgment 
when  appellant  abandons  appeal  and  enforces  judgment 

Snyder  et  al.  v«.  OolUns,  80  A.  1337;  Savole  ys.  Thlbodaux,»A. 
52 ;  bat  see  St.  Romes  vs.  Levee  Steam  Cotton  Press  Co.,  81 
A.  224. 

885.  Rights  of  Appellee,  etc. — The  appellee  shall  have 
the  same  right  in  case  the  appellant  has  obtained  further 
time  to  bring  up  the  record,  and  has  failed  to  do  so  within 
the  time. 

886.  Motion  to  Dismiss — Answer  to  Appeal— K  a  copy 
of  the  record  in  the  lower  court,  and  the  papers  belong- 
ing to  it,  have  been  filed  in  the  Supreme  Court,  the 
appellee  shall,  within  three  days  after  the  time  allowed 
him  for  appearance  by  the  citation  of  appeal,  file  with  the 
clerk  his  answer  in  writing  to  such  appeal. 

(Aj  Motion  to  dismiss — when  filed: 

Motion  to  dismiss  appeal  must  be  filed — 

(a)  Within  three  days  after  filing  of  transcript,  otherwiw 
too  late. 

Murison  A  Oo.  ts.  Dutler,  18  A.  191 ;  12  A.  74ft;  MitohaU  ts.  Uy,  4 
A.  514;  Hall  et  al.  vs.  NevIUe  et  al..  S  A.  836;  O'BelUy  ts.  He- 
Leod,  2  A.  138;  Murray  vs.  Bacon.  7  N.  S.  271;  Saccewlon  (d 
Oharmbury,  34  A.  23;  Francis  ts.  Laylne  et  als.,  26  A  SU;  f^ 
vs.  Moss,  21  A.  329;  Temple  vs.  Marshall  4b  James,  U  A.  41f ;  I? 
A.  676;  6  A.  116;  28  A.  Ill;  12  L.  480 ;  24  A.  836 ;  12  A.  850;  Bleorenn 
vs.  Ins.  Co.,  88  A.  210;  Widow  de  St  Bomes  vs.  Levee  Stesm 
Cotton  Press  Oo.,  31  A.  224 ;  Holbrook  vs.  Holbrook.  12  A  W; 
Ford  vs.  Brooks,  86  A.  161 ;  Webb  vs.  KeUer,  89  A.  65. 
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(b)  Before  submiseion  of  cause. 

Phillips  vs.  Creditors,  87  A.  701. 

(B)  Motion  to  digmUs  may  be  filed  at  any  time  for  the  following 
causes: 

1.  That  proper  parties  are  not  before  the  court. 

Franois  vs.  Lavine  et  als.,  26  A.  811. 

2.  That  appellant  has  acquiesced  in  judgment. 

Bvans  A  Taylor  vs.  Suooession  of  fitheridge,  39  A.  676;  James  vs.  Fel- 
lowes  &  Co.,  23  A.  37;  10  A.  648. 

(C)  When  motion  vnll  not  lie : 

1.  When  similar  motion  has  been  overruled. 

Suooession  of  Edwards,  34  A.  220;  Duncan  vs.  Duncan,  29  A.  829. 

2.  When  motion  trenches  upon  the  merits  of  the  cause. 

Phillips  vs.  Creditors,  37  A.  701, 641;  41  A.  967;  Baker  vs.  Frellsen,  32  A. 
822;  State  ex  rel.  Duffel  vs.  Marks,  30  .4.  70;  Pasley  vs.  BCoConnell,  89 
A?  1097. 

,  d.  But  where  Supreme  Oourt  can  not  make  head  or  tail  out 
of  transcript,  appeal  dismissed. 

36  A.  327. 

4.  When  sole  ground  is  that  mover  has  been  improperly  made 
a  party  to  the  appeal. 

Boutte  vs.  Boutte,  30  A.  177;  Suooession  of  Tyson,  21  A.  117. 

Or  where  ground  of  motion  is  merely  that  a  former  ap- 
peal from  an  interlocutory  judgment  was  taken. 

Succession  of  Planchet,  29  A.  522. 

6.  When  appellee  fixed  case  for  trial. 

Creevy  vs.  Breedlove,  12  A.  746;  White  vs.  Maguire,  16  A.  837;  8  &.  168; 
8B.  169. 

6.  When  answer  has  been  filed  without  reservation. 

White  vs.  Gaines,  27  A.  76;  Hoffman  vs.  Atkins,  11  A.  172;  18  A.  488; 
Jones  vs.  Shreveport,  28  A.  836. 

7.  Where  clerk  prepares  a  defective  transcript  without  in- 
st^ructions  from'tippellant. 

Washburn  vs.  Frank,  31  A.  427. 

8.  Where  inaccuracies  are  in  certificate  of  clerk  and  mere 
verbal  errors  are  in  bond  of  appeal. 

Pasley  vs.  MoConnell,  40  A.  609. 

9.  Where  ground  of  motion  is  that  appeal  is  frivolous. 

Thomas  vs.  Guilbeau,  36  A.  927. 
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(D)  Motion  to  dismiaa  must  be  a  formal  written  motion : 

It  is  not  sufficient  if  made  in  oral  or  printed  argument  excejit 
where  want  of  jurisdiction  is  urged. 

Succession  of  Dufossat  vs.  Labranchc,  27  A.  283, 

Or  where  transcript  is  defective. 
Samuels  vs.  Brownlee,  88  A.  84. 

(E)  Waiver  of  motion  to  dismiss : 

1.  By  appearance  and  answer. 

Cluflin  vs.  Lisso  A  Scheen,  31  A.  171 ;  Jacobs  rs.  Tale  A  Bowling.  39 A. 
.H59;  27  A.  284 ;  8  R.  168;  3  R.  169. 

2.  By  fixing  case  for  trial. 

Golden  vs.  Board  of  Directors,  34  A.  854;  White  vs.  Ma^ire,  161.07; 
Creevy  vs.  Breedlove,  12  A.  7451 

(F)  Answer  to  appeal.     What  is  not  an  answer : 

1.  Mere  motion  to  dismiss. 

Johnson  vs.  Jennison,  18  A.  190. 

2.  Mere  brief  of  attorney. 

Methodist  Church  vs.  Dunn,  19  A.  im;  Jamison  vs.  Barelli.  20  A. 454; 
Succession  of  Decoux,  6  A.  140;  Succession  of  UiUigpsburK.  1  A-  WO. 

(O)  When  answer  filed: 

Must  be  filed  three  days  before  argument  when  reversal  of 
judgment  is  sought. 

Barrett  vs.  Donovan,  17  A.  182. 

887.  What  Answer  May  Contain — The  appellee,  in  his 
answer,  may  either  pray  tor  a  simple  confirmation  of  the 
judgment  with  costs,  or  he  may  pray  also  for  the  damages 
spoken  of  hereafter. 

Demand  for  damages  must  appear  in  answer. 

Pecoul  vs.  DeMuhy,  17  A.  126;  Oockbum  TS.  Qroves,  17  A.  18;  SlegelTi. 
l)rumm,21  A.  8;  8  A.  73. 

888.  Prayer  for  Amendment — If  the  appellee  has  cause 
to  complain  of  the  judgment  appealed  from,  he  may,  with- 
out appeal  on  his  part,  state  in  his  answer  the  points  on 
which  he  thinks  he  has  sustained  wrong,  and  may  pray 
that  the  judgment  be  reversed  with  respect  to  them,  and 
confirmed  with  costs  on  the  rest. . 
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(A)  Prayer  by  appellee  for  amendment  of  judgment : 

Where  appellee  neither  appeals  nor  files    answer  praying 
amendment,  judgment  can  not  be  disturbed  in  his  favor. 

Succession  of  Ostraoder,  26  A.  451;  Onott  vs.  Easton  and  Barrow,  25 
A.  508;  Converse  vs.  Robinson,  15  A.  434;  G  A.  7;  Kndors  vs.  Giu»p*as, 
Malbaupt  A  Co..  US  A.  775;  Lynn  vs.  Lowonthal,  19  A.  527;  Wortliam 
vs.  Schenck,  10  A.  197;  Hood  v^.  Knox,  8  A.  73;  Succession  of  Decoux, 
6  A.  140;  Abot  vs.  Xortique,  8  L.  192;  Morris  vs.  Cain  et  als.,  39  L.  724; 
State  ex  rel.  De  Leon  vs.  New  Orleans,  34  A.  479;  Gardere  vs.  Blan- 
ton  et  al.,  35  A.  813;  Lange  vs.  Karaneo,  S2  A.  699;  Holmes  vs.  Hem- 
ken  et  al.,  6  R.  51;  Bowman  vs.  Kaufman,  30  A.  1026;  Howard  vs. 
WaKKainan  et  al..  28  \.  99:  Lacey  A  Butler  vs.  Police  Jury,  28  A.  455. 

(B)  For  purpose  of  securing  amendment,  formal  appeal  or  prayer 

for  amendm,ent  can  not  be  substituted  by  demand  in  oral  or  written 

argument. 

C.  p.  907;  Jamison  et  als.  vs.  Barelli,  20  A.  454;  Conory  vs.  Holmes  et  als., 
18  A.  641;  State  vs.  Becker,  30  A.  684;  Succession  of  Decoux,5  A.  140;  Suc- 
cession of  HilligberK,  1  A.  340;  Succession  of  Jenkins,  5  A.  6h3;  Folse  vs. 
Kittredge,  16  A.  222;  Thompson  vs.  Kilcrease,  12  A.  343;  Hood  vs.  Knox, 
8  A.  IE;  Cobb  vs.  Hynes,  4  A.  150;  Succession  of  Jordy,  5  A.  37;  Girod 
vs.  Creditors,  2  A.  548;  I^cey  &  Butler  vs.  Police  Jury,  2b  A.  455;  Verges 
vs.  Noel,  17  A.  67;  Hite  vs  Barker,  17  A.  141. 

(C)  Formal  appeal  necessary  when  party   desires   amendment   of 
judgment  as  to  appellees. 

This  can  not  be  done  by  mere  answer  to  appeal. 

Jamisonetals.  vs.  Barelll,20A.454;Lallande  vs.  McRae,  16  A.  193;  Field 
vs.  His  Creditors,  11  A.  545;  Succession  of  Eganu.  18  A.  265;  Con- 
verse, Kennett  A  Co.  vs.  Steamer  Lucy  Robinson,  15  A.  433;  Porche 
vs.  Lang  et  al.,  16  A.  312;  Noble  A  Kaiser  vs.  Steamer  Powell^20  A. 
123;  Moore  vs.  Moore,  20  A.  161. 

(D)  Issues  on  appeal: 

Appellant  can  ask  for  reviewal  of  only  that  judgment  or 
part  of  judgment  from  which  he  appeals. 

In  re  Fazende  A  Seixas,  praying  for  a  monition,  35  A.  1147;  Miller  vs. 
Gllmore,  33  A.  1406. 

889.  No  Subsequent  Appeal  by  Appellee  Not  Answer- 
ing— But  if  the  appellee,  on  the  appeal  of  the  other  party, 
neglect  to  pray  that  the  judgment  be  reversed  on  those 
points  which  are  prejudicial  to  him,  he  shall  not  after- 
wards be  allowed  to  appeal,  out  the  judgment  shall  remain 
irrevocable  for  or  against  him. 

890.  When  Answer  May  Be   Filed — If  the   appellee 

«95 


891-898  Of  Pboobbdinqs  in  Suprbmb  Ck>UBT. 

neglect  to  answer  to  the  appeal  within  the  time  allowed 
F  him,  the  appellant  may  have  the  cause  set  down  for  argu- 

ment, but  the  appellee  shall  be  allowed  to  file  his  answer 
until  the  day  of  argument,  jfhe  onlvjM:avs  for  confinnj- 
ti_on  xtf  the  judgment  with  costs;  but  if  he  demand  the 
reversal  of  any  part,  or  damages  against  the  appellant,  he 
shall  file  his  answer  at  least  three  days  before  that  fixed 
j  for  the  argument,  otherwise  it  shall  not  be  received. 

Uv  An»wer  of  a'ppelUe — when  filed:'  Q 

^  1.  It  must  be  filed  at  least  three  days  before  argoment  when 

>^  reversal  or  damages  asked. 

^ ;  Verges  vs.  Noel,  17  A.  67 ;  Hood  y s.  Enox«  8  A.  78 ;  Barrett  ts.  DonoTin, 

^  17  A.  182 ;  Qay  vs.  Andry.  14  L.  288 ;  Poydras  vs.  Bell.  14  L.  89L 

\  2.  It  may  be  filed  up  to  day  of  argument  when  mere  oon* 

j";  flrmation  of  judgment  is  asked.    Id. 

891.  Answer  Not  Essential — But  if  the  cause  be  argued 
'                            without  the  appellee  having  filed  his  answer,  and  without 

.     any  objection  being  made  on  that  head,  the  judgment  pro- 
nounced shall  not  be  the  less  valid  for  such  omission. 

892.  Hearing  Proceeds  Though  Either  Party  Absent- 
When  a  cause  has  been  fixed  for  argument,  if  the  ajh 
pellee  or  his  attorney  does  not  appear,  the  court  shall  pro- 
ceed to  the  hearing,  if  the  appellant  require  it. 

So  if  the  appellant  does  not  appear,  the  appellee  may 
argue  the  cause,  but  in  either  case  the  court  shall  examine 
the  record,  and  render  judgment  for  one  of  the  parties  as 
the  nature  of  the  proofs  and  the  justice  of  the  case  shall 
seem  to  require. 

893.  New  Hearing  to  Absentee — If,  however,  before 
the  judgment  becomes  definitive  within  the  time  hereafter 
prescribed,  the  party  who  did  not  appear  on  the  day  fixed 
for  the  argument  shall  prove  that  he  was  prevented  by 
an  unavoidable  accident,  the  court  may  grant  him  a  new 
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hearing  of  the  cause,  and,  after  argument,  may  reverse  the 
judgment,  if  there  be  grounds  for  it. 

894.  No  Original  Evidence — The  Supreme  Court  shall 
receive  no  new  evidence,  even  though  it  may  have  been 
discovered  since  the  judgment  below,  except  in  the  cases 
hereafter  expressed. 

(A)  No  new  evidence  receivable  Jir^  SaprernfC  €fourtf^excepL^m  ccijMm 
ea9e8.    Hence  court  will  n<^  consider :      «  '    ^«  ^ 

L  Affidavit  or  certificate  of  district  judge  that  order  of  appeal 
was  granted. 

Phillips  Ys.  Hor  Creditors,  86  A.  930;  Moore  vs.  Simms,  21  A.  649. 

Or  that  evidence  not  in  transcript  was  offered  below. 

Morrison  vs.  Lynch,  36  A.  612. 

2.  Affidavit  of  appellee  that  appellant  has  acquiesced  in  judg- 
ment.    When  fact  contested,  case  remanded. 

New  Orleans  City  B.  R.  Co.  vs.  Crescent  City  B.  B.  Co..  83  A.  1273;  State 
ex  rel.  St.  Martin  vs.  Police  Jury,  28  A.  272;  Bvans  A  Taylor  vs.  Suc- 
cession of  £theridge,  29  A.  676;  James  A  Co.  vs.  Fellowes  &  Co.,  28  A. 
87;  Nunez  vs.  Winston,  81  A.  666. 

8.  Exhibits  showing  that  appellant  corporation  is  defunct. 

Tanneret  vs.  Ins.  Co.,  32  A.  665. 

4.  Affidavit  that  appellants  were  injured  by  illegal  practicea 
of  appellee  in  obtaining  judgment. 

Keenan  vs.  Freret,  22  A.  81. 

6.  Affidavit  of  third  person  appealing  to  show  appealable  in* 
terest. 

Succession  of  Henderson,  2  B.  891. 

(B)  Original  evidence  received  when  facts  not  disputed. 

State  ex  rel.  St.  Martin  vs.  Police  Jury,  28  A.  273;  White  vs.  Bamsay,  14  A 
329;  Campbell  vs.  OriUon,  3  A.  116. 

895.  Can  Not  Travel  Out  of  Record — The  Supreme 
Court  can  only  exercise  its  jurisdiction,  in  so  far  as  it 
shall  have  knowledge  of  the  matters  argued  or  contested 
below. 

De  non  existentibus  et  non  apparentibus  eadem  est  ratio* 
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Knoiel^dge  of  case  comes  only  from  the  record: 

1,  Where  record  does  not  contain  all  the  evidence  and  showB 
no  statement  of  facts,  note  of  evidence,  bills  of  exception, 
Bpecial  verdict,  or  assignment  of  errors,  appeal  dismissed. 

iiyme  vs.  RiddelU  2  A.  11;  Mayor,  etc.  vs.  Magee.  19  A.  'XL;  Paterson 
V  a.  Owen,  20  a;  141 ;  2  How.  76;  Morrison  vs.  Lynch,  36  A.  611 ;  Cooley 
Vfl*  Broad,  29  A.  71 ;  Labat  A  Ck).  vs.  Decnlr,  33  A.  850 ;  Jones  vs.  Neville, 
^1  II.  478;  Watson  vs.  Jones,  16  A.  84;  Barliam  vs.  Liivin);ston,  11  A. 
ii£M ;  Harris  vs.  Hayes,  8  A.  433;  Morton  vs.  Owners  of  Steamer  Chal- 
lui'tte,  16  A.  708;  Allain  vs.  Preston,  5  L.  478;  Nettletou  vs.  stephenfl, 
M  L.  166;  Anderson  vs.  Stephens,  6  L.  303;  Succession  of  Kemp,  9  A. 
IW ;  Pargoud  vs.  Pace,  11  A.  644. 

S.  Apt>^^  ^  such  cases  dismissed  ex  proprio  motu  if  parties^ 
do  not  move. 

ShiEi?  ex  rel.  Wogan  vs.  Bank,  35  A.  664;  Morton  vs.  Steamer  Chal- 
iuf'tte,  16  A.  708;  24  A.  20;  23  A.  746;  20  A.  141;  21  A.  46^. 

3.  Xo  note  of  evidence,  bill  of  exception,  assignment  of  error, 
statt^ment  of  facts  necessary  when  appeal  is  from  order  for 
exet  utory  process  and  certificate  complete. 

J^iiyley  vs.  McKnight,  18  A.  660;  Louisiana  State  Bank  vs.  Uamm&ck, 
a  A.  133. 

Aliter  where  certificate  defective. 
Kernion  vs.  Hawes,  17  A.  36. 

896.  When  Record  Incomplete — Statement  of  Facts— 
If,  thf rt- lore,  the  copy  of  the  record  brought  up  be  not 
duly  Lertified  by  the  clerk  of  the  lower  court,  as  contain- 
injtr  all  ihe  testimony  adduced,  the  Supreme  Court  can 
onh  judge  of  such  cause  on  a  statement  of  facts,  pre- 
pared and  signed  in  the  manner  directed  in  the  second 
section  of  the  sixth  chapter  of  the  preceding  title,  or  on  a 
wnttert  exception,  to  the  opinion  of  the  judge,  or  on  a 
special  verdict,  and  in  the  absence  of  all  these  it' shall  re- 
ject tht*  appeal,  with  costs;  but  this  is  to  be  understood 
with  such  modifications  as  are  contained  in  the  following 
firticle. 

f4}  Apfmil  not  dismissed  where  record  contains: 
i ,   BUI  of  exceptions. 

Tiiylor  vs.  LIttlefleld,  6  R.  132;  Noble  A  Kaiser  vs.  Steamer  Poirell,  » 
A.  121 ;  Martin  vs.  Blanchin  et  ul.,  16  A.  83. 
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2.  Statement  of  facts. 

Eraentler  vs.  Bank  of  United  States,  12  B.  466;  State  vs.  Bank,  6  N. 
S.  340. 

8.  Assig^nment  of  errors. 

Succession  of  Townsend,  86  A.  448;  Beard  vs.  Poydras,  13  L.  83. 

4.  Pull  and  complete  certificate  of  clerk  in  due  form. 

Kearney  vs.  Nixon  et  al.,  19  A.  319;  Nott  vs.  Brander  et  al.,  14  I«.  370  r 
Gordon  vs.  Gordon,  12  L.  671 ;  Whitmore  vs.  Watts,  7  R.  10;  Bamabe 
vs.  Snaer,  16  A.  84;  Crottes  vs.  Frigerlo,  18  A.  283;  Abbott  vs.  Borge. 
20  A.  372;  Keller  vs.  Judson,  18  A.  282;  Morrison  vs.  Lynch,  H6  A.  611; 
Beeves  vs.  Adams,  5  L.  288;  Erwin  vs.  Orillion,  6L.206;  Cammaok 
vs.  Gordon,  20  A.  213;  Louisiana  State  Bank  vs.  Cammaok,  21  A.  183; 
Bossier  vs.  Carradine,  18  A.  262;  State  vs.  Giffen.  15  A.  420;  In  re 
Fazende  A  Seixas,  praying  for  a  monition,  85  A.  1145;  but  see  Harris 
vs.  Hays,  8  A.  433;  Succession  of  Clew,  18  A.  229;  Gilloutel  vs.  Mar- 
celin.  7  A.  442;  Levy  vs.  Weber,  8  A.  439;  13  A.  288. 

(S)  Sufficient  certificate — what  is : 

1.  Oertificate  sufficient  which  states  <Hhat  the  foregoing 
pages  do  contain  a  true  and  correct  transcript  of  all  the 
documents  filed,  testimony  and  evidence  adduced  and  all 
the  proceedings  had  upon  the  trial  of  the  suit." 

Gordon  vs.  Gordon,  12  L.  671;  Whitmore  vs.  Watts,  7  B.  K);  Barnibe 
vs.  Snaer,  16  A.  84;  Succession  of  Waterer,  25  A.  210;  12  L.  476;  Brown 
vs.  Thomas,  9  A.  95;  5  L.  298. 

2.  Each  transcript  of  same  appeal  need  not  contain  certificate 
when  certificate  in  last  one  refers  to  other  transcripts,  and 
that  all  together  contain  evidence  adduced,  testimony 
offered  and  proceedings  had  upon  the  trial. 

Vredenburg  vs.  Behan  et  al.,  32  A.  ."iei ;  Washburn  vs.  Frank,  81  A.  427; 
BouguiUe  vs.  Dedc,  9  A.  292. 

3.  Certificate  need  not  state  that  clerk  compiled  transcript;, 
appellant  may  compile. 

Washburn  vs.  Prank,  31  A.  427. 

fOJ  Insufficient  certificate : 

1.  Certificate  is  bad  which  states  that  "the  record  contains  a 
full,  true' and  complete  transcript  of  all  the  documents  filed, 
all  the  proceedings  had,  and  all  the  evidence  adduced  on 
the  trial  as  on  file  and  of  record  in  clerk's  office." 

Barham  vs.  Livingston,  11  A.  604;  Carpenter  vs.  Reynolds,  3  A.  592;  6 
L.  166;  6L.  .303;  Vacien's  Widow  vs.  Ueirs  of  Payne,  12  L.  538;  Par- 
goud  vs.   Pace,  11  A.  644. 

2.  See  as  to  insufficient  certificates : 

Lanfear  vs.  Duraind,  20  A.  162;  Kemion  vs.  Hawcs,  17  A.  36;  Melson 
vs.  Sandel,  21  A.  459;  Watson  vs.  Jones,  16  A.  98;  2  A.  11 ;  Dwight  vs. 
Allen,  4  A.  487;  Hampson  vs.  Reynaud,  2  A.  997;  New  Orleans  Bank, 
ing  Co.  TS.  Walker,  1  A.  180;  15  L.  232. 
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fD)  Appellant  may  require  postponement  ofoaae  to  perfect  certi/leate. 
Barham  vs.  Livingston,  11  A.  604. 

(E)  Effect  of  complete  and  full  certificate: 

It  precludee  dismissal  of  appeal  and  dispenses  with  neces- 
sity of — 

/a)  Statement  of  facts. 

Louisiana  State  Bank  vs.  Oammack,  21  A.  183;  Cammack  ti. 
Gordon,  20  A.  213. 

fb)  Assignment  of  errors. 

Bossier  ts.  Carradlne,  18  A.  261;  14  L.  371;  Keller  ts.  Judson.lS 
A.  282;  Kearney  vs.  NIzon,  17  A.  319;  State  ex  rel.  Gerard  ▼!. 
Giflen,  IB  A.  420;  Warfle4d  vs.  Hamlet.  28  A.  816. 

{c)  Note  of  evidence.  Appellate  conrt  afltons  jndgment 
on  the  presumption  that  lower  conrt  acted  on  proper 
evidence. 

In  re  Fazende  A  Selzas,  praying  for  monition,  K  A.  Ul'i 
Simmons  vs.  Howard,  23  A.  604;  Nugent  vs.  Stark,34A6Sl 
Heffner  vs.  Hesse.  26  A.  148 ;  State  vs.  Monasterio,  36  A.  734 
Graham  vs.  Kice,  23  A.  393;  Parhara  A  Blount  vs.  Ogle.  22  A.  71 
Citizens'  Bank  vs.  Bringier,  22  A.  118;  Smith  vs.  CIty,34  A.20. 

897.  Assignment  of  Errors — The  appellant  who  does 
not  rely  wholly  or  in  part  on  a  statement  of  facts,  an  ex- 
ception to  the  judge's  opinion,  or  special  verdict,  to  sus- 
tain his  appeal,  but  on  an  error  of  law  appearing  on  the 
face  of  the  record,  shall  be  allowed  to  allege  such  error, 
if,  within  ten  days  after  the  record  is  brought  up,  he  files 
in  the  Supreme  Court  a  written  paper,  stating  especially 
such  errors  as  he  alleges;  otherwise  his  appeal  shall  be 
rejected. 

(A)  Assignment  of  errors :  requisites: 

1.  It  must  refer  to  error  of  law,  not  of  fact. 

Tbibodeaux  vs.  Winder,  39  A.  226. 

But  not  vitiated  because  both  kinds  of  error  are  assigned 
Henry  vs.  Tricon,  86  A.  519. 

2.  Brror  assigned  most  appear  on  face  of  record,  and  most  be 
guch  as  was  not  curable  by  proper  offer  of  eyidence. 

fiuccesslon  of  Bailey,  25  A.  580;  Flower  vs.  Ha^ran,  2L.XK;  HiU  n. 
Suzzine,  1  N.  S.  599 ;  1  B.  30 ;  12  R.  454. 
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And  in  criminal  cases  at  least  error  must  have  been  ob- 
jected to  below,  unless  errors  are  gross  and  unambiga- 
ous. 

State  T8.  Sheard  A  Smith,  8&  A.  643. 

8.  Assignment  must  be  filed  within  ten  days  after  filing  of 
record,  otherwise  too  late. 

Lanfear  ts.  Ouraind,  20  A.  163;  Segur  vs.  Hill, 4  R.  147;  Ward  ts.  Armi- 
stead,  1  R.  460;  6  L.  209;  6  L.  157;  6  h.  144. 

(a)  Assignment  too  late  if  filed  after  hearing,  though  (en 
days  have  not  expired. 

State  ex  rel.  Blaokman  ts.  Strong,  82  A.  176. 

(b)  Prior  filing  of  motion  to  dismiss  does  not  neutralise 
effect  of  timely  filing  of  assig^nment. 

state  ex  rel.  Blaokman  vs.  Strong,  32  A.  176. 

4.  Assignment  must  be  a  written  document  altogether  distinct 

from  brief.  * 

state  TS.  Porter  ft  Stowe,  85  A.  1161;  State  vs.  Arthur,  10  A.  266;  State 
vs.  Bass,  12  A.  862. 

5.  Assignment  of  errors  saves  appeal  when  record  contains 
no  note  of  evidence,  bill  of  exceptions  or  statement  of  facts. 

Mayer  vs.  Schnrbruok,  87  A.  878. 

(B)  When  assignment  of  errors  not  necessary : 

1.  When  record  contains  complete  certificate  of  cler]^. 

Bossier  vs.  Carradine,  18  A.  261 ;  Keller  vs.  Judson,  18  A.  282;  Waters, 
Camden  A  Go.  vs.  Briscoe,  11  A.  689;  Nott  vs.  Brander,  14  L.  870;  State 
ex  rel.  Gerard  vs  Giffen,  16  A.  420;  Janin  vs.  Creditors,  10  L.  655. 

2.  When  action  of  court  is  on  exceptions  which  are  apparent 
from  face  of  proceedings. 

Wood  vs.  Henderson,  2  A.  220;  Uiestand  vs.  New  Orleans,  14  A.  187; 
Walker  vs.  VlUavaso,  26  A.  42;  State  vs.  Balize,  38  A.  542. 

d^SgS.  Certiorari  to  Complete  Record — No  Dismissal  of 
Appeal — If,  at  the  time  of  argument,  or  before,  the  ap- 
pellant perceives  that  the  copy  of  the  record  is  incomplete, 
either  through  mistakes  or  omissions,  or  from  the  clerk 
having  failed  to  certify  the  copy  as  containing  all  the  tes- 
timony produced  in  the  cause,  or  from  any  similar  irregu- 
larities not  arising  from  any  act  of  the  appellant,  the  court 
may  grant  him  a  reasonable  time  to  correct  such  errors  or 
omissions,  during  which  time   judgment  on  the  appeal 
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shall  be  suspended.  And  no  appeal  to  the  Supreme 
Court  shall  be  dismissed  on  account  of  any  defect,  error 
or  irregularity  in  the  petition  or  order  of  appeal,  or  in  the 
certificate  of  the  clerk  or  judge,  or  in  the  citation  of  ap- 
peal or  service  thereof,  or  because  the  appeal  was  not 
made  returnable  at  the  next  term  of  the  Supreme  Court, 
whenever  it  shall  not  appear  that  such  defect,  error  or 
irregularity  is  imputable  to  the  appellant;  but  in  all  such 
cases  the  court  shall  grant  a  reasonable  time  to  correct 
such  errors  or  irregularities  (in  case  they  are  not  waived 
by  the  appellee),  and  may  impose  upon  the  appellant  such 
terms  and  conditions  as,  in  their  discretion,  they  may 
deem  necessary  for  the  attainment  of  justice — and  may 
also  impose  such  fines  on  the  officer  who  shall  have  caused 
such  irregularities  as  they  may  deem  proportioned  to  the 
offences. 

(A)  SuBpenmon  of  hearing  of  appeal  to  a^low  appellant  to  eomd 
err&rii  or  omiaaiona  not  imputable  to  him: 

Appliatation  for  certiorari: 

When  application  must  be  made :  At  or  before  the  arin^- 
ment  generally,  but  in  g^ave  cases  where  appeUant  not 
at  fault,  certiorari  allowed  even  after  sabmiBsion  of 
ease. 

Torres  vs.  Falgoust,  86  A.  821 ;  Trudeau  vs.  IL  IL  Oo.,  15  A.  717; 
Cbamponier  vs,  Washington,  2  A.  1014;  Hoover  vb.  York,  ■ 
A.  653. 

(B)  Can  nm  which  justify  application : 

It  A  Use  ace  of  important  part  of  record: 
Harvey  V8.  Harvey,  44  A.  82. 

(a)  Part  of  pleading — as  original  answer. 

Smith  vs.  R.  R.  Co.,  86  A.  609. 

Or  order  of  appeal. 

Smith  vs.  R.  R.  Co.,  84  A.  U61. 

(b)  Part  of  evidence  offered  and  received.  Evident-* 
must  figure  on  note  and  bear  proper  endorsement  of 
filing. 

Labatt  &  Co.  vs.  Decuir,  88  A.  861 ;  Stafford  vb.  Harper,  S2  A.  1078; 
Murray  vs.  Walker,  11  A.  72. 
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But  only  that  branch  of  appeal  will  not  be  considered 
to  which  missing  documents  have  reference. 

Succession  of  Tumell,  34  A.  888. 

(o)  Judgment  appealed  from,  and  such  judgment  must  be 
signed. 

Bacas  vs.  Smith,  89  A.  189;  Sucoession  of  Haggerty.  37  A.  ^67; 
Chartier  vs.  Police  Jury,  9  A.  42;  Succession  of  Millaudon,  28 
A.  400;  Executors  rs.  Bird,  28  A.  262;  State  ex  rel.  Attorney 
General  ts.  Wharton*  26  A.  7 ;  Frost  vs.  Fox  et  al.,  23  A.  410  and 
21  A.  261 ;  Frantz  vs.  Waggaman,  28  A.  26. 

(d)  Ordinance  assailed  for  unconstitutionality, 
state  ex  rel.  Mayor,  etc.,  vs.  Judges,  38  A.  161. 

(0)  Who  may  apply  for  certiorari : 

Appellee  may   bring  up  supplemental  transcript  containing 
his  evidence  left  out  by  appellant,  without  his  consent. 
Maroy  vs.  Praeger,  84  A.  66. 

(D)  When  application  for  certiorari  to  complete  record  should  be 
made: 
Application  must  be  seasonable : 

(a)  It  is  not  in  time  after  dismissal  of  appeal. 

Baca?  vs.  Smith,  33  A.  141;  Marltohe  vs.  Board  of  Liquidation,  88 
A.  68S. 

(b)  It  seems  it  is  not  too  late  even  after  submission. 

Trudeau  vs.  B.  B.  Co.,  15  A.  717. 

And  certainly  not  before  argument. 

Bass  vs.  Barton,  12  L.  437. 

(c)  It  is  too  late  after  second  motion  to  dismiss. 

Kim^  vs.  Dwight.  3  B.  1. 

(d)  All  grounds  for  dismissal  waived  by  appellee  asking 
for  trial,  or  fixing  of  case  for  trial. 

Golden  vs.  Board  of  School  Directors,  34  A.  355 ;  Creevy  vs.  Breed- 
love,  12  A.  746;  White  vs.  Maguire,  16  A.  337. 

(B)  When  certiorari  vHll  not  is8ne : 
When  it  is  useless,  as — 

(a)  After  missing  documents  have  been  filed,  even  in- 
formally. 

City  of  Baltimore  vs.  Parlange,  26  A.  886;  Borde  vs.  Krskine,  33  A. 
878;  Id.  vs.  Id..  29  A.  823;  Trudeau  vs.  B.  R.  Co.,  16  A.  717;  Cham- 
ponier  vs.  Washington,  2  A.  1014;  15  A.  34 ;  16  A.  164. 

(b)  When  it  is  clear  that  missing  document  can  not  be 
found. 

Noble  &  Kaiser  vs.  Steamer  Powell,  21  A.  121. 
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(F)  Waiver  of  irregularitiea : 

1  p  Waiver  of  irregularities  by  appellee. 

(a)  Want  of  citation  cured  by  appearance. 
Saooession  of  Baumgarden,  35  A.  liM) ;  Fonte  yb.  New  Orleans.  30 

A.  22. 

Or  by  motion  to  dismiss  on  other  ground. 
Lee  T8.  Goodrioh,  21  A.  278. 

(b)  Failure  to  file  transcript  in  time  cured  by  answer  to 
appeal. 

Jones  vs.  Shreyex>ort,  28  A.  833. 

(c)  Defective  certificate  cured  by  agreement  ^Hhattrtn- 
script  as  made  out  is  sufficient." 

Huey  A  Wise  vs.  Police  Jury,  88  A.  1092. 

2.  What  is  not  waiver  of  informalities  by  appellee: 

Act  of ^  court  ex  proprio  motu  setting  down  cause  for  tzisL 
Actue  curisB  neminem  gravabit. 

BaFham  vs.  Livingston,  II  A.  604;  Gwin  vs.  Clack,  12  L.480. 

(O)  Appeal  not  dismissed: 

1.  For  defects  or  irregularities  in — 

(a)  Order  of  appeal.  Want  of  signature  may  be  sap- 
plied  under  certiorari — no  ground  for  dismissal. 

Austin  vs.  Scovill  et  als.,  34  A.  486;  Sate  ex  rel.  Allen  ft  Symers. 
Judge,  35  A.  1107. 

(b)  Citation  of  appeal. 

See  Austin  vs.  Soovill  et  al.,  34  A.  486;  Hearing  &  Greig  vs.  Ini> 
Co.,  29  A.  882;  Guerin  vs.  Bagneries,  9  L.  473. 

Or  service  of  such  citation. 

See  Borde  vs.  Erskine,  29  A.  823. 

(c)  Fixing  of  return  day.  No  ground  for  dismissal  when 
judge  of  his  own  motion  fixes  wrong  return  day. 

State  vs.  Deli  wood,  88  A.  1229;  Chafle  vs.  Heyner,  31  A.  596;  Trim 
ble  vs.  Briohta.  10  A.  779;  State  vs.  West,  38  A.  1261 ;  State  ez  rel- 
Hoey  A  O'Connor  vs.  Brown,  29  A.  862. 

(d)  But  appeal  dismissed  when  wrong  return  day  fixed 
by  counsel,  or  by  judge  on  suggestion  of  counsel 

state  vs.  Jenkins,  36  A.  865;  Wooten  v<*.  LeBlanc,  82  A.  691;  Stat« 
ez  rel.  Lee  vs.  Jamel,  36  A.  980;  Citizens'  Bank  vs.  Baty.SSi. 
747 ;  12  L.  480 ;  8  L.  220 ;  but  see  contra  Chaffe  A  Sons  vs.  He]mer, 
U  A.  596. 

(e)  Oerrificate  of  clerk.  Defective  certificate  no  ground 
for  dismissal  when  effort  made  to  correct,  for  wUch 
time  may  be  granted. 

Succession  of  Edwards,  84  A.  217;  Thompson  vs.  Chapman,  7  A. 
257;  Flint  A  Jones  vs.  Peok»  22  A.  246. 
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2.  And  appellant  not  prejudiced  by — 

(a)  Unsigned  certificate,  unless  he  fail  to  rule  clerk  to 
sign  after  notice  of  defect.     Deputy  clerk  may  sign. 

Burton  vs.  Hioks,  27  A.  607;  Downs  vs.  Tarkington,3  A.  247  ^  I'mnk 
of  Louisiana  vs.  Watson,  15  L.  33;  Penn  vs.  Evans,  28  A.  57it. 

(b)  Unsealed  certificate. 

Wood  vs.  Harrel,  14  A.  62;  Conway  vs.  Irwin,  1  A.  391;  Medley  vs. 
Voris,  2  A.  140. 

(c)  Except  where  deficiencies  of  certificate  designedly 
procured  by  appellant. 

Edson  vs.  McGraw,  37  A.  294. 

(d)  But  continued  incompleteness  of  transcript  and  un* 
corrected  certificate  after  motion  to  dismiss  once  made 
is  good  ground  for  dismissal. 

Labatt  A  Co.  vs.  Deculr,  33  A.  350;  Hoover  vs.  York,  33  A.  1^)4; 
Succession  of  Kemp,  9  A.  190;  Powell  vs.  Williams,  5  B.  16^;  Au- 
derson  vs.  Stephens,  6  L.  3QH ;  Carpenter  vs.  Reynolds,  3  A,  K*3 ; 
Gilloutel  vs.  Marceiin,  7  A.  412;  Uoumagre  vs.  Durrive,  20  A.  :4^; 
Radoviohvs.  Frlgerio,  27  A.  68;  Succession  of  Sanderson*  2g 
A.  8.^. 

{HJ  Appellant  mtist  be  clear  of  fault : 

Act  1839,  p.  170,  and  of  1870  E.  S.,  p.  101,  Sec.  11. 

1.   Appellant  is  in  fault  and  appeal  dismissed: 

(a)  When  defective  transcript  was  compiled  by  couDsel 
of  appellant  or  under  his  supervision. 

Torres  vs.  Falgoust,  35  A.  819;  Hoover  vs.  York,  33  A.  653;  Mur- 
rison  vs.  Lynch,  36  A.  611. 

(b)  When  his  evidence  is  not  found  in  record  and  ia  left 
out  by  clerk  under  his  instruction. 

Sniitli  vs.  R.  R.  Co.,  36  A.  659;  Clarke  &  Co.  vs.  Gonnley,  IG  A,  U; 
Harris  vs.  Hays,  8  A.  433;  Baton  Rouge  vs.  CremoninI,3&  A,  .^1; 
Charbonnet  vs.  Dupasseur,  27  A.  105;  Hall  vs.  Beggs,  16  A,  lao. 

Except  where  by  consent  extraneous  record  consid- 
ered part  of  transcript. 

Bonquille  vs.  Dede,  9  A.  292;  Ruleff  vs.  Nugent,  21  A.  T.^x 

This  privilfege  not  allowed   where   number  and 
title  of  such  other  record  not  given. 

See  33  A.  63 ;  32  A.  663 ;  14  A.  67. 

(c)  When  improper  return  day  suggested  by  him. 

State  ex  rel.  Lee  &  Co.  vs.  Jumel,  35  A.  981;  Wooten  vs.  LcHhtnu« 
32  A.  692;  State  vs.  Clinton,  27  A.  540;  Bank  vs.  Board  of  I  iijuU 
datlon,  27  A.  642;  State  vs.  Jenkins,  36  .4.  865;  State  vs.  Rijty,  '^ 
A.  747;  Trimble  vs.  Brichta,  10  A.  778. 
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(d)  When  appellee  not  cited  and  petition  for  appeal  con- 
tains tio  demand  for  citation. 

Adams  vs.  Dermody,  21  A.  238;  Guilbeau  vs.  Cormier,  21  A.  «29; 
Gcrodias  vs.  Handy,  31  A.  334;  liollin^  vs.  Anderson,  10  A.  690; 
Walker  vs.  Mortolo,  16  L.  60;  Gibson  vs.  Selby,  3  A.  318;  Lobelle 
vs.  lx)belle,  6  A.  174;  Cotton  vs.  Sterling.  19  A.  137;  SauxTi 
Lefevre,  12  A.  757;  Nelson  vs.  Beanmiller,  18  A.  700;  SocceMion 
of  Holmes,  18  A.  626;  Schmidt  vs.  Benit,  17  A.  74;  Succession  of 
Treadwell,  88  A.  260;  Escoubas  vs.  Calcasieu  S.ilphnr  Mining 
Co.,  33  A.  4S4 ;  Baird  vs.  Russ,  33  A.  920. 

(e)  When  appellee  cited  according  to  prayer  as  individ- 
ual or  in  different  capacity  from  that  in  which  he  snes 
or  is  sued. 

Caiiiiitz  vs.  Bank,  20  A.  37;  Tutorship  of  Osborn,  23  A.  l«;  J 
A.  902. 

(f)  When  appeal  bond  is  fatally  defective  or  when  no 
bond  is  filed. 

(ireen  vs.  Bowen,  15  A.  173;  Boekel  vs.  Rudman,  25  A.  209;  Statf 
ex  rel.  Rayssiguier  vs.  Judge,  37  A.  \U;  Sterling  Caw,  J* 
A.  1030. 

(g)  Where  transcript  was  not  filed  on  return  day. 

St.  Rumes  vs.  Navigation  Co.,  28  A.  44. 

But  in  certain  extraordinary  cases  appellant  may  be 
relieved. 

Wright  vs.  Brander,  17  A.  188;  Kirkland  vs.  Creditor*.  S  N. 
s.  697;  McDowell  vs.  Read,  5  A.  42;  Sturk.  Receiver,  ti. 
Harrod.  ;♦  A.  21 ;  Fish  vs.  Collins,  21  A.  289. 

2,  Appellant  not  in  fault  and  appeal  not  dismissed: 

(a)  When  clerk  fails  to  make  complete  transcriptr-that 
being  his  duty. 

Edson  vs.  MfGraw  et  nl.,  37  A.  295;  Martinez  vs.  N.  O.  R- B.  Co., 
2;<  A.  28:  Nicholls  vs.  Harris.  32  A.  646;  42  A.  381. 

(b)  When  appellee  not  cited — if  petition  for  appeal  asked 
citation. 

AuHtin  vs.  Scovill  et  als.,  m  A.  486;  \«dsou  vs.  Beard,  16  A.W. 
Ulmau  vs.  Briggs  ft  als.,  .T2  A.  6.W;  Gallagher  vs.  Thomas, ?2  A. 
112;  13  A.  260;  14  A.69S;  10  L.  150. 

And  this  though  appellee  was  not  named,  if  clerk  can 
easily  learn  from  record  who  is  appellee. 

Ludrling  vs.  Frellsen,  4  A.  534;  Succession  of  Townsend, 36 
A.  447 ;  cotiira  see  Selby  vs.  Gibson,  3  A.  319. 

(c)  When  clerk  neglects  through  any  cause  to  make  up 
transcript. 

Kirkhmd  vs.  Creditors,  8  N.  S.  697. 
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(d)  When  appellee's  evidence  withheld  by  him  is  not  in 
record. 

Stafford  vs.  Harper,  32  A.  1076;  Stockton  vs.  Cru(.Ml*^k.  I  A*  W; 
Herrick.  vs.  Coiiant,  4  A.  276;  Abat  A  Generes  vs^  Ih*rrlri,  Jft  A, 
183;  Marchand  vs.  Coyle,  18  A.  iSSi. 

But  see  to  effect  that  it  is  appallant's  duty  to  briutf 
up  full  record  or  suggest  diminution. 

Harris  vs.  Hays,  8  A.  4.^3;  Levy  vs.  Weber,  8  A.  m*l  ttttt3<?4Ji' 
sibn  of  Clew,  IH  A.  232. 

(e)  When  judge  omits  to  fix  return  day. 

Chaffe  vs.  Hefner,  31  A.  594;  Elder  vs.  City,  31  A.  50fh  Lmrlii^r  v*. 
K.  R.  Co.,  28  A.  320;  State  vs.  Ballze.  38  A.  542;  Bttuk  vh.  Uftgtin* 
dreetals.,35  A.  791. 

Or  fixes  wrong  return  day. 

Fish  vs.  Collins,  21  A.  iS'J;  Hoey  A  O'Connor  tb,  Bia^K  SB 
A.  862;  3H  A.  5;  10  A.  493,  778;  Dell  wood  Cas<\  H;i  A.  IL*2W. 

But  when  wrong  return  day  is  suggested  by  appel* 
lant,  appeal  is  lost. 

Wooten  vs.  Le Blanc,  32  A.  692. 

Cf)  When  clerk  in  preparation  of  transcript  violates 
rules. 

Washburn  vs.  Frank,  31  A.  427. 

(g)  When  appellee  withholds  important  part  of  r*3cord. 
Hagan  vs.  Cox,  16  A.  374. 

(h)  When  clerk's  certificate  defective  by  his  ov  n  iicl* 

Heuhain  vs.  Parish  of  Carroll,  28  A.  343;  Penn  v*.  t.vjiiiiF*,  2?»  A. 
576;  State  ex  rel.  Eager,  Ellerinan  A  Co.  vs.  ClinCou,  if*  A-  Al; 
Kaltiniore  vs.  Parlanj<<',  J5  A.  3:^;  Thompson  vs.  ClMi|:>miin.T  A* 
2.'57;  Smith  vs.  Jolnison,  37  A.  677;  Biirtcm  vs.  HIaks,  ,*7  X.  IMlT. 

(i)  When  sheriff  serves  citation  of  appeal  on  attorney 
when  service  should  be  made  on  person  himfiolf  either 
personally  or  at  domicile. 

Borde  vs.  Erskiiie,  20  A.  82;i;  Id.  vs.  Id.  32  A.;  JoUt5T4  vs.  Cup 
perton,  14  A.  709;  Si-ars  vs.  Wilson,  4  A.  5J5;  LewlB  v^.  Hininu. 
13  A.  260. 

(j)  When  appellee  not  cited  in  time  or  not  ciif»d  nt  all 
by  delay  of  sheriff  and  clerk. 

.\nderson  vs.  Irwin,  6  A.  79;<;  Hroussard  vs.  Brouajiuril,  2  A,  *M* 
Gallagher  vs.  ThomaH,  22  A.  112. 

(k)  When  judge  fails  to  fix  amount  of  bond. 
Succession  of  Parker,  18  A.  645. 

(I)  When  bond  is  in  the  exact  amount  fixed  by  t\yf^  indg«, 
even  if  amount  be  insuflScient. 

Hughes  vs.  Caruthers,  26  A.  Hao. 
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(m)  When   service    (op  return  thereon)    of    citation  it 
defective. 

Murphy  vs.  Ins.  Co.,  83  A.  451;  Borde  vs.  Ersklne,  33  A.  87S; 
Phillips  vs.  Creditors,  87  A.  701. 

(n)  When  certificate  is  signed  by  ex -clerk. 
Succession  of  Edwards,  34  A.  216. 

(o)  Where  clerk's  certificate  is  full  and  complete. 

Grand  Lodge  vs.  Tax  Collector,  39  A.  1109. 

899.  Mandate  to  Lower  Judge  or  Clerk — If  the  record  be 
incomplete,  because  the  judge  below  refused  to  perform 
any  of  his  duties,  as  to  sign  the  exceptions  to  his  opinion,  or 
if  such  imperfection  proceed  from  a  similar  refusal  by  the 
clerk,  the  Supreme  Court  shall  direct  a  mandate  to  such 
judge  or  clerk,  ordering  him  to  perform  the  duty  imposed 
on  him  by  law  or  by  the  nature  of  his  office,  and  in  the 
meantime  it  shall  suspend  its  judgment  on  the  appeal. 

See  "  Manclamus  "  ante. 

(A)  Mandamus  to  judge  to  perform  duty : 

1.  Of  signing  bills  of  exception  when  legal  requirements  are 
fulfilled. 

state  ex  rel.  Wyly  vs.  Judge,  35  A.  249;  State  ex  rel.  Mullen  vs.  Judge, 
32  A.  1043;  State  ex  rel.  D'Hemecourt  vs.  Judge,  13  A.  4S4 ;  Broussart 
vs.  Trahan,  3  M.  714. 

2.  Of  signing  judgment. 

Vascocu  vs.  Woodward,  35  A.  556. 

(F)  Mandamus  to  clerk  to  perform  duty : 

1.  Of  sending  up  complete  transcript  according  to  rules  of 

Supreme  Court. 

Ed-on  vs.  Motiraw.  37  A.  294;  Trounstine  &  Co.  vs.  Ware  A  Munn.  38 
A.  T>*. 

2.  But  see  State  ex  rel,  Cass  vs.  Clark,  33  A.  422,  where  it  is 
said  only  lower  court  has  jurisdiction  to  compel  clerk  to 
send  up  transcript. 

3L.  455;3L.  296. 

3.  Supreme  Court  has  no  jurisdiction  to  order  lower  clerk  to 
complete  defective  transcript  when  there  is  dispute  as  to 
facts. 

Morrison  vs.  Lynch;  36  A.  612;  6  M.  668;  9  M.  185. 
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4.  When  clerk  makes  a  defective  transcript  court  will  order 
him  to  make  a  new  one  at  his  cost. 

Trounstlne  vs.  Ware,  38  A.  7T9;  Edson  vs.  McGraw,  37  A.  294. 

900.  Mandamus  to  Judge  to  Make  Statement  of  Facts^ 
etc. — When  a  party  desiring  to  appeal  from  the  judgment 
of  the  lower  court  can  not  obtain  a  statement  of  facts 
from  the  judge,  or  his  signature  to  exceptions  from  his 
opinion,  upon  motion  the  Supreme  Court  shall  direct  a 
mandate  ordering  him  to  perform  his  duty,  provided  said 
motion  be  made  on  the  first  day  of  the  term  succeeding  the 
refusal  of  the  judge. 

M«»ndamuB  lies  to  judge  to  sign  atatement  of  facts.  But  the 
application  must  be  made  on  first  day  of  succeeding  term. 
Unlike  application  for  order  to  certify  record  and  pro- 
ceedings, which  is  in  time  at  argument. 

Bass  vs.  Barton,  12  L.  439. 

901.  No  Withdrawal  of  Appeal — When  the  Supreme 
Court  once  has  jurisdiction  of  an  appeal,  whether  by 
transmission  of  the  record  or  by  that  of  the  citation  served 
on  the  appellee,  it  can  not,  in  any  case,  permit  the  appel 
lant  to  withdraw  his  appeal,  without  the  consent  of  the 
appellee,  and  the  cause  shall  take  its  course,  whether  the 
appellant  make  default  or  not. 

WUhdratoal  of  appeal  : 

1.  No  withdrawal  of  appeal  once  lodged  in  Supreme  Court 

without  appellee's  consent. 

St.   Romes  vs.  Leveo   Steam  CottoQ  Press  Co.,  31  A.  22h;  Wolfe  vs. 
Polrier.  19  A.  103. 

2.  And  lower  court  restrained  by  prohibition  from  executing 
the  judgment. 

State  ex  rel.  Grubaiu  vs.  Judge,  2-4  A.  5i»H;  State  ex  rel.   Dubuclet  vs. 
Judge,  24  A.  600. 

3.  Surety's  obligation  on  appeal  bond  canceled  where  appeal 
dismissed  with  appellee's  consent. 

Tournlllon  vs.  His  Creditors,  20  A.  181. 

902.  Original  Pleas  in  Supreme  Court — Prescription — 
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Ah  hough  in  general  parties  before  the  Supreme  Court  are 
noi  allowed  to  plead  other  matters  than  those  which  were 
before  the  inferior  court,  nevertheless  it  may  depart  from 
l-hia  rule,  when  the  exception  taken  is  one  of  those  which 
may  be  pleaded  at  any  period  of  a  cause,  and  the  proof  of 
it  appears  by  the  mere  examination  of  the  record. 

The  prescription  may  be  pleaded  before  the  Supreme 
Court  when  the  proof  of  it  appears  on  the  face  of  the  pro- 
ceeding in  the  lower  court.  But  the  party  to  whom  it  is 
opposed  shall  have  the  privilege  of  demanding  that  the 
cause  be  remanded  for  trial  upon  that  plea. 

I A  '    What  pleas  allowed  in  Supreme  Court,     Pleas  allowed  in  Sn- 
preme  Court  for  matters  appearing  on  ^ace  of  record — thus: 

1.  Prescription. 

La.  State  Bank  vs.  Cam  mack,  21  A.  134;  Nelson  A  Co.  vs.  Scott,  21  A. 
203;  Taylor  vs.  Hill,  21  A.  626. 

(a)  It  must  be  presented  by  proper  plea  filed,  not  merely 
raised  in  brief. 

Chase  vs.  Davis,  2C  A.  201. 

(h)  And  most  be  filed  before  submission  of  cause. 

O'Hara  vs.  City,  30  A.  152. 

(c)  And  must  be  specific. 

Gaines  vs.  Succession  of  Del  Canipo,  30  A.  246. 

(d)  Where  interruption  of  such  prescription  claimed, 
case  remanded  for  hearing  evidence.' 

Dufossat  vs.  Laizer,  24  A.  619;  Roth  vs.  Hebert,  21  A.  238;  Kern- 
stein  vs.  Ricks,  20  A.  410;  Bank  of  La.  vs.  Richard,  8  A.  4^; 
Canal  Co.  vs.  Martin,  23  A.  211;  Su>dam  vs.  Kinney,  7  A.  621, 
Fontenot  vs.  Husband,  2  A.  780;  Bank  vs.  Johnson^  1  A.  246; 
Taylor  vs.  Woodward,  25  A.  213;  Hoffman  vs.  Howell,  21  A.  804. 

(e)  Prescription  of  note  made  basis  of  executory  process 
must  be  pleaded  by  way  of  injunction  in  lower  court; 
can  not  be  pleaded  in  Supreme  Court. 

Dufossat  vs.  Laizer,  24  A.  618. 

Z,  Res  judicata, 

Zollicoffer  vs.  Briggs,  3  R.  237;  Carpenter  vs.  Bently,  12  R.  510;  Dwight 
vs.  Simon,  4  A.  491;  Palmer  vs.  Yarborough,  10  L.  169;  Chew  vs. 
Keane,  2  L.  121. 

But  it  seems  the  decision  which  is  set  up  to  support  plea 
must  be  in  the  record. 

See  Zollicoffer  vs.  Briggs,  3  R.  287. 
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Quwre:  Does  not  court  take  judicial  notice  of  its  own 
judfi^ments? 

Minor  V8.  8tone,  1  A.  283;  Lambeth  vs.  Sentell,  38  A.  693;  Carroll 
vs.  Chaffe,  35  A.  83. 

(B)  What  pleas  not  allowed  to  he  first  niade  in  Supreme  Court  : 

1.  Plea  of  discharge  in  bankruptcy. 

Serra  e  Hijo  vs.  Hoffman,  29  A.  17. 

2.  Where  third    person    appealing    urges  any  matter  not 

covered  by  the  pleadings  between  the  original  parties. 
McClelland  vs.  Maxwell,  35  A.  318. 

3.  Want  of  authorization  of  married  woman  to  sue. 

Cochrane  V8.  Miller,  10  A.  140;  Taylor  vs.  Llttell,  21  A.  665. 

4.  Affidavit  of  appellant  showing  nature  and  amount  of  claim. 

Mechi  vs.  Lalamie,  30  A.  1136. 

6.    Objection  to  evidence,   when    objection  was  not  made 
below. 

McCloughry  vs.  Finney,  37  A.  27,  3l;Paunell  vs.  Coe,  1  N.  S.  614; 
Picket  vs.  Bates,  3  A.  628;  Xew  Orleans  vs.  Congregation,  15  A.  389. 

6.  Lis  pendens. 

Succession  of  Townsend,  37  A.  409. 

7.  Want  of  recordation  of  claim  of  physician  and  nurse  in 
last  illness. 

Succession  of  GoIlain,3l  A.  173. 

8.  Any  demand  not  embraced  in  pleadings  and  not  urged  in 
lower  court. 

Airey  A  Co.  vs.  Okolona  Savings  Institution,  33  A.  1351. 

9.  Any  motion  or  plea  requiring   examination  by  Supreme 
Court  of  original  evidence. 

Tanneret  vs.  Ins.  Co.,  32  A.  663. 

10.  Objection,  not  urged  below,  to  taking  out  injunction  of 
judgment  under  same  number  and  title. 

Denegre  vs.  Moran,  36  A.  423. 

11.  New  grounds  for  dissolution  of  sequestration,  especially 
when  there  has  been  no  assignment  of  errors. 

Carter  vs.  Lewis,  15  A.  574. 

12.  Exception  to  right  of  action  by  plaintiff. 
Cordill  vs.  Succession  of  McCullough,  20  A.  174. 

(C)  Requisites  of  valid  original  plea: 

1.  Must  be  filed  before  submission  of  case. 

O'Hara  vs.  City  of  New  Orleans,  30  A.  152. 
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Afartiori  is  plea  too  late  after  rendition  of  jiidgment 
and  pending  rehearing. 
Starke  vs.  Burke  et  al.,  9  A.  344. 

%  Proof  must  appear  from  face  of  record. 

Turner  vs.  O'Neal  24  A.  644 ,  Succession  of  Taazln,  21  A.  536;  Yoang  Tft. 
Bank,  9  A.  194 ;  Carpenter  vs.  Beatty,  12  R.  540. 

3.  Must  be  filed  before  answer  when  plea  is  a  mere  dilatory 
exception  as  to  capacity  to  sue.    Answer  waives  exception. 

Montfon  vs.  Schmidt,  36  A.  750;  Gibney  vs.  Fitzsimmons,  5  A.  253. 

Exception  as  to  total  want  of  any  legal  right  whatever 
to  sue  may  be  filed  at  any  time. 

See  C.  P.  15  and  333  et  seq.;  Brown  vs.  Sanl,  4  N.  S.  434 ;  Union  Bank 
vs.  Dunn,  17  L.  234. 

4.  Must  be  strictly  a  plea  and  properly  filed ;  not  mere  sng- 
gestion  in  brief. 

Chase  vs.  Davis,  20  A.  201;  Dejol  vs.  Johnson,  12  A.  853;  York  A  Co. 
vs.  Scott  &  Co.,  23  A.  ^. 

903.  Making  Parties — When  the  defendant,  in  a  case 
brought  by  appeal  before  the  Supreme  Court,  dies  during 
tht!  continuance  of  the  suit,  his  heir  may  be  made  a  partj' 
in  his  place. 

Heirs  made  parties  after  death  of — 

1.  Appellant  or  appellee. 

Howard  vs.  Yale,  27  A.  621;  Louisiana  Mutual  Ins.  Co.  vs.  Costa,  32 
A.  1. 

2.  Administrator. 

Anderson  vs.  Arnette  et  uls.,  ao  A.  74. 

904.  Creditor  Can  Not  Appeal — When — A  creditor  of  a 
parly  to  a  suit  who  has  not  proved  his  debt  in  the  lower 
court,  can  not  exercise  his  debtor's  right  of  appeal. 

905.  When  Court  Renders  Final  Judgment — When  the 
Supreme  Court  reverses  the  judgment  of  an  inferior  court, 
it  shall  pronounce  on  the  case  the  judgment  which  the 
lower  court  should  have  rendered,  if  it  be  in  possession  of 
all  the  facts  and  testimony  to  enable  it  to  pronounce  de- 
finitively. 
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Supreme  Oonrt  when  in  possession  of  sufficient  evidence  ren- 
ders that  judgment  which  should  have  been  rendered  in 
lower  court. 

Emanuel  vs.  Hatcher,  19  A.  525;  Hatcher  vs.  Dodd,  12  L.  143;  Obapman 
TK.  n.  U.  Co.,  21  A.  226;  Golding  vs.  Steamer  America,  20  A.  457. 

906.  When  It  Will  Not  Render  Judgment — Remanding 
— But  if  the  court  shall  think  it  not  possible  to  pronounce 
definitively  on  the  cause,  in  the  state  in  which  it  is,  either 
because  the  parties  have  failed  to  adduce  the  necessary 
testimony,  or  because  the  inferior  court  refuse  to  receive 
it,  or  otherwise,  it  may,  according  to  circumstances,  re- 
mand the  cause  to  the  lower  court,  with  instructions  as  to 
the  testimony  which  it  shall  receive,  to  the  end  that  it  may 
decide  according  to  law. 

(A)  Remanding  causes :     When  Supreme  Court  will  remand : 

1.  When  jury  was  misled  on  material  issue  by  erroneous 
charge. 

Beal  V9.  McKIeman,  6  L.  419. 

2.  When  an  issue  of  fact  is  made  in  the  Supreme  Court,  as — 

(a)  Fact  of  acquiescence  in  judgment  by  appellant. 

N.  O.  City  R.  R.  Co.  vs.  Crescent  City  R.  R.  Co.,  33  A.  1275;  Evans 
A  Taylor  vs.  Succession  of  Etheridge,  29  A.  676;  State  ex  rel. 
St.  Martin  vs.  Police  Jury,  28  A.  272 ;  James  vs.  Fellowes  A  Co  . 
33  A.  38;  but  see  contra  White  vs.  Ramsey,  14  A.  328,  and  par- 
ticularly where  parties  consent  that  evidence  may  be  received 
by  Supreme  Court;  Campbell  vs.  Orlllion,  3  A.  115. 

(h)  Fact  of  heirship  of  appellant. 
Succession  of  Bailey,  24  A.  486. 

(c)  Fact  that  suit  is  barred  by  res  judicata,  plea  of  which 
is  filed. 

Dwight  vs.  Simon,  4  A.  491 ;  Palmer  vs.  Yarborough,  10  L.  169 ; 
Singleton  vs.  Smith,  1  L.  318. 

(d)  Fact  of  cause  of  action  being  barred  by  prescription 
which  is  specially  pleaded.  But  remanding  allowed 
only  where  other  party  requests  it,  if  prescription  be 
apparent. 

Hoffman  vs.  Howell  &  Riley,  27  A.  304;  Nicholson  A  Co.  vs.  Jen- 
nings. 27  A.  432;  Bernstein  vs.  Ricks,  20  A.  410;  Nelson  A  Co.  vs. 
Scott,  21  A.  203 ;  Reddy  vs.  Robertson,  21  A.  191 ;  Roth  vs.  Hebert, 
21  A.  238;  Canal  Bank  vs.  Martin,  23  A.  210;  Taylor  vs.  Wood- 
ward, 25  A.  213. 
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8.  When  material  testimony  wanting  in  the  record  by  no  fault 
of  appellant. 

NIcholIsvs.  Harris.  32  A.  646;  Martinez  v«.  New  Orleans, 23  A.  28;  Meyer 
A  Bro.  vs.  Dupree,  25  A.  216;  Barrow  vs.  Landry,  12  A.  83;  Lyons  w. 
Andrews,  5  A.  602;  Agnrlcultural  Bank  vs.  Alexander,  1  A.  146;  Knni» 
vs.  Murphy,  11  R.  477;  Smith  vs.  Morrison,  21  A.  135;  Letten  v*.  speir- 
jn§^,  18A.  455;  Bftirchand  vs.  Coyle,  IS  A.  482;  Abat  A  GeneresT*. 
<  Harris,  16  A.  183 ;  Barrow  vs.  Landry,  12  A.  83 ;  Miller  vs.  8hotwell« 

A.  103;  Killelea  vs.  Barrett,  37  A.  865;  25  A.  125,  335;  28  A.  446;  24  A.  U4; 
80  A.  139;  28  A.  875;  27  A.  686. 

Particularly  where  public  interests  are  involved. 

Ice  Ck>.  VH.  City,  43  A.  217. 

4.  When  judgment  by  default  confirmed  on  insufficient  evi- 
dence, and  clerk's  certificate  is  complete. 
Brown  vs.  Thomas.  9  A.  95. 

No  remanding  for  this  cause  where  clerk's  certificate  is 
not  complete. 

Id.,  and  Johnson  vs.  Spearinjc.  1&  L.  232. 

6.  When  in  suit  in  opposition  to  executor's  account  clerk  fails 
to  reduce  testimony  to  writing. 

Tompkins  vs.  Benjamin,  16  L.  197;  Graham  vs.  Graham,  16  L. 201;  Par- 
goud  vs.  Breard,  4  A.  517;  Succession  of  Reeves,  3  A.  554;  Succession 
of  Ross,  21  A.  511. 

6.  When  record  incomplete,  clerk's  certificate  wanting  or  de- 
fective, and  there  is  no  motion  to  dismiss. 

New  Orleans  vs.  Lacroix,  18  A.  146;  9L.  119;  Hagan  vs.  Gaunt,  15  A.  0; 
Lyons  vs.  Andrews,  5  A.  G02. 

7.  When  evidence  in  record  leaves  a  vital  question  of  fact 
doubtful. 

Barry  vs.  Pike,  21  A.  221;  Gleason  A  McManus  vs.  Sheriff,  20  A.  30; 
Harris  vs.  Bank,  5  A.  540;  McConnell  vs.  Pasley,  31  A.  532;  SUt«  ex 
rel.  Ranger  vs.  New  Orleans, 84  A.  202 ;  State  ex  rel.  Nelson  v»,  PoU« 
Jury,  32  A.  884.  , 

8.  Where  sufficient  evidence  to  sustain  injunction  of  seiaure 
not  in  record,  but  admission  of  parties  and  tenor  of  judg- 
ment show  that  seizure  is  illegal,  and  new  writ  wUl  issae. 

Citizens*  Bank  vs.  Cook  et  al.,  21  A.  324;  18  A.  111. 

9.  When  appellant  from  judgment  taken  by  default  was  not 
cited. 

Ellery  et  ai.  vs.  Danieron  et  al.,  18  A.  109. 

10.  When  admissible  and  material  evidence  excluded  and  bill 
reserved. 

Bordclon  vs.  Dumartrait,  15  A.  227;  Succession  of  Lcu>endoo,  39  A.9tt 
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11.  When  jadgment  below  was  not  responsive  to  issues  made. 

Wood  vs.  Daboval,  40  A.  257. 

12.  When  exception  is  overruled  cause  should  be  remanded. 
Conery  et  al.  vs.  Waterworks,  39  A.  770. 

13.  Where  only  a  portion  of  a  case  is  heard  on  appeal. 
Ikerd  vs.  Postlewaite,  34  A.  1235. 

(B)  Court  will  not  remand : 

1.  When  all  facts  are  before  the  court. 

Miller.  Lyon  &  Co.  vs.  CappoU,  39  A.  881 ;  Bienvenu  vs.  Ins.  Co.,  83  A. 
217 ;  Taylor  vs.  LIttell,  21  A.  665. 

2.  When  appellant  asks  court  to  decide  and  not  to  remand. 
This  is  equivalent  to  waiver  of  prejudicial  errors  below. 

Schlater  vs.  Wilbert  &  Sons,  41  A.  406. 

(C)  Issues  on  second  appeal  after  remanding : 

Original  issues  are  closed  forever. 

Boisse  vs.  Dickson,  32  A.  1150;  Burbank  vs.  Harris,  HO  A.  487. 

^  907.  Frivolous  Appeal — Damages — The  court,  in  con- 
firming a  judgment  appealed  from,  shall  compel  the  ap- 
pellant to  pay  all  the  costs.  It  may  even  condemn  him  to 
pay  to  the  appellee,  if  the  latter  claims  it  by  his  answer, 
such  damages  as  it  may  think  equivalent  to  the  loss  which 
he  has  sustained  by  the  delay  consequent  on  the  appeal, 
provided  the  amount  of  such  damages  shall  not  exceed 
ten  per  cent,  on  the  value  of  the  amount  in  dispute. 

(A)  Damages  for  frivolous  appeal :     Damages  will  be  allowed  : 

1.  When  appeal  clearly  for  delay. 

Bayly  vs.  MoKnight,  23  A.  428;  Pendleton  vs.  Eaton  et  al.,  23  A.  435; 
Wiley  vs.  Woodman  &  Bement,  19  A.  210;  Pumphrey  vs.  Prescott,  19 
L.345;  Penniman  vs.  Richardson  et  als.,  3  L.  101,  and  cases  there 
noted;  Spencer  vs.  Bloomflcld,  20  A.  225;  Uter  vs.  Dumontiel,  22  A. 
197;  Lusse  vs.  Miche,  22  A.  266;  Uarroll  vs.  Ohaffe,  35  A.  83;  City  vs. 
Schoenhausen,  37  A.  42 ;  31  A.  427.  > 

2.  When  appellant  abandons  appeal,  however  meritorious, 
which  appellee  brings  up. 

Hobl  vs.  Meyer,  7  A.  18. 

{B)  Damages  will  not  be  allowed: 

1.  When  appeal  is  not  frivolous,  as  when  appellant's  error 
honest. 

Thomas  vs.  Guilbeau,  85  A.  929. 
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And  where  in  executory  process  larger  percentage  as  at- 
torney's fees  is  allowed  than  was  agreed  upon. 
Insurance  Co.  vs.  Lozano,  89  A.  821. 

2.  When  appellee  asks  amendment  of  judgment. 

Mahan  vs.  Michel,  27  A.  96;  DebHeox  Ts.  Darbonneaox,  2  X.  S.  317; 
Hood  vs.  Knox,  8  A.  73;  Gorham  vs.  Hayden,  6  B.  460;  Whetstone  ts. 
BawIIns,  26A.  476. 

8.  When  evidence  is  conflicting  and  only  questions  of  fact 
are  involved. 

Austin  &  McWilliams  vs.  Moore,  16  A.  218. 

4.  When  appeal  dismissed  for  want  of  jurisdiction. 

Munday  vs.  Lyons  et  al.,  86  A.  990. 

5.  When  appeal  is  taken  by  administrator  from  order  com- 
manding him  to  render  account. 

Girouard  vs.  Broussard,  28  A.  626. 

6.  When  motion  to  dismiss  for  want  of  jurisdiction  is  made. 

Thomas  vs.  Guilbeau,  3.5  A.  929;  Allen  vs.  Arnouil,  18  L.  437;  McLeod 
vs.  Simouton,  39  A.  853. 

And  damages  can  not  be  awarded  or  inquired  into  on 
mere  motion  to  dismiss. 
Reiners  vs.  St.  Ceran,  27  A.  112. 

7.  When  appeal  is  only  devolutive  and  appellee  not  delayed 
in  execution  of  his  judgment. 

Chaffe,  Jr.  vs.  Carroll,  35  A.  115;  Crofts  vs.  Moynihan  et  al.,  26A.:?<; 
13  A.  286;  18  L.  31. 

8.  When  judgment  appealed  from  is  not  money  judgment. 

Arrowsmith  vs.  Rappelge  et  al.,  19  A.  328. 

9.  When  judgment  is  not  confirmed  but  appeal  dismissed  ex 
proprio  motu. 

Henderson  vs.  Montgomery,  18  A.  211. 

10.  When  damages  not  claimed  in  appellee's  answer. 

Cockburn  vs.  Groves  A  Co.,  17  A.  18;  Pecoul  vs.  DeMahy.  17  A.  IK; 
Slegel  vs.  Drnmui,  21  A.  8;  8  A.  78. 

(C)  Amount  of  damages : 

1.  Five  per  cent,  interest  on  appeal  from  flat  in  execatory 
process  when  claim  bears  eight  per  cent,  interest. 

Lamothe  vs.  Lamarqiie,  17  A.  77. 

2.  Eight  per  cent,  interest  when  note  and  judgment  carry 
that  rate.     No  interest  added  on  appeal. 

Saloy  vsi  Gubernator,  17  A.  169. 
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908.  Costs  of  Appeal — If  the  judgment  be  reversed,  in 
whatever  degree  it  may  be,  the  appellee  shall  pay  the 
costs. 

See  In  re  Fazende  ft  Seixas  praying  for  monition,  35  A.  1147. 

Brief  printing  is  not  item  of  cost  taxable  against  party  cast. 
Cllne  vs.  R.  R.  Co.,  42  A.  86. 

909.  Reasons  for  Judgment — The  Supreme  Court  shall 
state  the  reasons  of  its  judgments,  by  citing,  as  exactly  as 
possible,  the  laws  on  which  it  founds  its  opinion.  When 
the  judges  are  all  of  the  same  opinion,  it  shall  be  suffi- 
cient that  one  of  the  number  pronounce  the  judgment; 
but  if  there  be  a  division  between  them,  they  shall  declare 
their  opinions  separately. 

910.  Recordation  of  Judgments — All  the  judgments  or 
orders  rendered  by  the  Supreme  Court  shall  be  recorded 
at  length  by  the  clerk,  in  records  kept  for  that  purpose. 

911.'  Judgment — Finality — Rehearing — The  judgments 
rendered  by  the  Supreme  Court  at  New  Orleans  shall  be 
final,  and  the  clerk  shall  deliver  a  copy  to  every  person 
requiring  it,  alter  six  judicial  days  shall  have  elapsed  from 
the  rendering  of  the  judgment,  and  that  the  parties  shall 
have  a  right,  at  any  time  within  said  delay,  to  apply  for  a 
rehearing  according  to  existing  laws. 

(A)  Finality  of  judgments : 

1.  All  judgments  of  Supreme  Coorb  at  New  Orleans  are  Anal 
only  after  lapse  of  six  judicial  days  from  rendition.     This 
applies  to  judgments  granting  remedial  writs,  e.  g.: 
(a)  Certiorari. 

Regan  vs.  Washburn,  89  A.  1071. 

But  certiorari  operating  as  habeas  corpus  is  final  im- 
mediately  on  rendition  of  judgment, 
state  ex  rel.  DeBuys  vs.  Judges,  32  A.  1264. 
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(b)  Mandamus. 

State  ex  rel.  Newman  T9.  Judge,  32  A.  310;  State  ex  reL  Samuel 
vs.  Jumel,  Man.  Unreported  Cases,  843;  overmling  State  tl 
Judge,  18  A.  113. 

(c)  Prohibition. 

State  ex  rel.  Gerson  vs.  Richardson,  Judge,  37  A.  261;  State  ex 
rel.  Gausson  vs.  Judge,  21  A.  50. 

(B)  Finality  of  judgments  rendered  at  country  terms. 

1.  Act  18  of  1879,  p.  33,  amends  Art.  C.  P.  911,  so  as  to 
read  as  follows:  "The  judgments  rendered  by  the  Supreme 
Court  at  New  Orleans  shall  be  final  after  six  judicial  cUys 
shall  have  elapsed  from  the  rendering  of  the  judgment,  aod 
those  rendered  by  the  Supreme  Court  at  other  points 
where  the  court  may  be  holden  shall  be  final  after  three 
judicial  days  shall  have  elapsed  from  the  rendering  of  the 
judgment.  The  parties  shall  have  the  right  at  any  time 
within  said  delays  fixed  to  apply  for  a  rehearing  according 
to  existing  laws.  The  clerk  shall  deliver  a  copy  of  any 
final  judgment  to  every  person  requiring  it." 

2.  Independent  of  this  act,  the  court  decided  that  three  days* 
delay  was  necessary  before  judgments  at  country'  term* 
should  be  final. 

state  ex  rel.  Falrcfaild  vs.  Stillinan,  31  A.  162. 

912.  Rehearing — In  tlie  interval  between  the  day  on 
wtiich  the  judgment  is  rendered  and  that  on  which 
il  becomes  final,  a  party  dissatisfied  with  the  judg- 
ment may  apply  to  the  court  for  a  new  hearing  in  the 
cause,  and  for  this  purpose  shall  present  a  petition,  in 
which  he  shall  state  substantially  the  reasons  for  which  he 
thinks  the  judgment  erroneous,  and  shall  cite  the  authori- 
ties in  support  of  his  opinion. 

\A/  Rehearing: 

1.  Application  need  not  be  filed  in  open  court. 

St:ueex  rel.  Talrchiia  vs.  8tIUmaii,  81  A.  162. 

2.  Application  for  rehearing  timely  if  filed  on  last  judicial 
da}',  though  court  had  previously  adjourned  sine  die  on 
that  day. 

Fa  ire  hi  Id  vs.  Stillman,  81  A.  162. 
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3.  Application  must  be  couched  in  respectful  language,  other- 
wise will  be  stricken  from  the  records  of  clerk. 

State  T8.  Soule,  8  R.  600. 

(B)  No  rehearing  granted : 

1.  When  judgiuent  is  not  final,  as — 

(a)  Refusal  of  motion  to  dismiss. 

Snccession  of  Edwards,  84  A.  220;  Golden  vs.  Board  of  Sohool 
Directors,  34  A.  355;  State  ex  rel.  Gerson  rs.  Jndge,  37  A.  363; 
State  ex  rel.  Leche  vs.  Fowler,  42  A.  147;  Bumey  vs.  Ludeling, 
41  A.  627. 

(b)  Aliter  when  motion  prevails. 

Id. ;  Renshaw  vs.  Stafford,  34  A.  1140;  Katz  A  Bamett  vs.  Sorsby, 
34  A..'i90;  Coyle  vs.  Succession  of  C'reevy,34  A.  640;  Hutchinson 
vs.  Richardson,  19  A.  183. 

2.  When  it  is  based  on  supplemental  transcript  brought  up  on 
clerk's  certificate  of  inadvertent  omission  of  documents. 

Maritche  vs  Board  of  Liquidation.  88  A.  58S. 

3.  When  petition  for  rehearing  solely  raises  points  not  raised 
on  the  trial. 

Auchincloss  vs.  Frois  &  Co.,  24  A.  32;  Succession  of  Broom,  14  A.  67; 
Petitpain  vs.  Palmer,  1  R.  221. 

But  court  will  in  proper  cases  make  exception  to  this 
rule. 

Schreiber  vs.  Board  of  Assessors,  37  A.  912. 

2.  When   application   for  rehearing   emanates   merely  from 
amicus  curiw,  not  a  party,  and  is  not  acted  on  by  the  court. 

Lesassier  ft  Binder  vs.  Hoard  of  Liquidation,  30  A.  617;  Life  Associa- 
tion of  America  vs.  Hall,  33  A.  57. 

5.  When  application  itself  does  not  set  forth  reasons  and  au- 
thorities, and  not  accompanied  by  statement  of  points. 

Lacroix  vs.  Camors  &  M.  Gez,  34  A.  639-642 ;  Brown  vs.  Stroud,  84  A.  374 ; 
Lafayette  Ins.  Co.  vs.  Kcmmers,  30  A.  1347. 

6.  When  application   not  accompanied  by  printed  statement 
of  points,  and  no  time  asked.     Rule  IX  of   Supreme  Court 

Rules. 

Succession  ot  Tabary,  30  A.  190;  Lafayette  Fire  Ins.  C9.  vs.  Remmers, 
80  A.  13-19;  Brown  v.s.  Stroud,  34  A.  379-380. 

7.  When  not  necessary,  as  where  judgment  can  be  changed 
without  rehearing. 

Succession  t»f  Murkoy,  22  A.  265;  Ins.  Co.  vs.  Lozano,  39  A.  321. 

8.  Where  one  rehearing  has  already  been  had. 

State  ex  rel.  Wontz  vs.  Wilson,  37  A.  727. 
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But  where  on  rehearing  appeal  is  dismissed  by  manifefl 
error  court  will  reinstate  the  appeal  on  haying  error 
called  to  its  attention. 

Flash,  Lewis  A  Co.  vs.  Sohwabaoher,  32  A.  856. 

913.  Rehearing — Argument — Finality  of  Judgment— 

The  court  shall  consider  of  the  reasons  adduced  in  such  pe- 
tition, without  argument,  and  if  it  grants  a  new  hearing  of 
the  cause,  shall  state  the  points  on  which  it  wishes  to  hear 
the  parties  anew. 

While  the  court  is  deliberating  on  this  application,  the 
three  days  allowed  for  rendering  a  judgment  final  do  not 
run. 

914.  Refusing  Rehearing — If  the  court  refuses  a  new 
hearing,  it  shall  declare  its  opinion,  without  being  obliged 
to  state  the  reasons  for  it. 

915.  Judgment — Execution — No  execution  shall  issue 
on  the  judgments  of  the  Supreme  Court,  but  such  judg- 
ments, whether  confirming  or  reversing  those  appealed 
from,  shall  be  sent'back  for  their  execution  to  the  inferior 
court,  and  no  mandate  need  be  directed  to  the  latter  for 
that  purpose. 

Lower  court  must  execute  judgment  of  Supreme  Court,  and 
when  mode  of  execution  is  prescribed  in  the  judgment, 
lower  court  can  not  inquire  into  its  legality. 

Heirs  of  Stafford  vs.  Beashaw,  33  A.  US;  State  ex  reL  Boye  vs.  Jadge, 
18  A.  103. 

916.  Judges — Precedence — Precedence  shall  be  deter- 
mined among  the  judges  of  the  Supreme  Court  by  the 
date  of  their  commissions,  and  if  their  commissions  are  of 
the  same  date,  the  oldest  individual  shall  take  precedence. 

AlUer  under  Art.  82  of  Constitution  of  1879,  and  all  Constitutions  since  I84i 

917.  Orders  to  Public  Officers  or  Individuals — The  Su- 
preme Court  may,  when  required  by  one  of  the  parties, 
direct  orders  to  public  officers  or  individuals  to  produce 
before  it  any  title  deeds,  papers  or  documents  relating  to 
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suits  which  are  in  their  possession,  or  of  which  they  are 
depositaries,  when  the  said  documents  may  be  necessary 
to  the  decision  of  a  cause  pending  before  it. 

Pargoud  vs.  Richardson,  30  A.  1286. 

918.  Limitation  on  This  Pover^But  the  Supreme 
Court  can  only  exercise  this  power  with  regard  to  the 
documents  belonging  to  a  public  office,  when  such  office 
is  kept  in  the  place  where  it  holds  its  sittings,  otherwise 
the  parties  must  produce  properly  certified  copies  of  the 
papers  belonging  to  such  suits,  which  have  been  adduced 
in  the  lower  court. 

This  rule  shall  be  common  to  all  the  tribunals  of  the 
State. 

District  courts  have  power  to  order  clerks  to  obtain  from 
records  in  other  courts  in  the  parish  documents  or  papers 
necessary  in  a  suit. 

Act  43  of  E.  S.  1870. 

919.  Production  of  Document — Receipt  by  Clerk — 
Whenever  any  title  deed  or  document  relating  to  a  suit 
shall  be  produced  by  a  public  officer,  or  other  individual, 
by  order  of  the  Supreme  Court,  it  shall  be  delivered  to 
the  clerk  of  the  court,  who  shall  give  a  receipt  for  it,  and 
when  the  cause  is  determined,  it  shall  be  the  duty  of  the 
clerk  to  return  such  document  to  the  public  officer  or 
other  individual  from  whom  he  received  it,  and  not  to  re- 
tain it  under  any  pretext. 

920.  Sheriffs  Attend  Sittings — Compensation — It  is 
the  duty  of  the  sheriffs  of  the  different  parishes  where  the 
Supreme  Court  is  in  session  to  attend  its  sittings,  or  to 
send  one  of  their  deputies;  and  a  compensation  is  granted 
to  such  sheriffs  of  two  dollars  for  each  day  they  or  their 
deputies  shall  be  thus  employed,  which  sum  shall  be  paid 
to  them  out  of  the  treasury  of  the  State,  on  the  warrant  of 
one  of  the  judges  of  the  Supreme  Court. 
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TITLE  III. 


OF  THE  PROCEEDINGS  IN  COURTS  OF  PROBATE. 

CHAPTER  I. 

OF    COURTS    OF    PROBATE    AND    THEIR   JURISDICTION. 

921.  Probate  Courts — Courts  of  probate  are  especially 
established  for  the  opening  and  settling  of  all  successions, 
and  for  the  trial  of  probate  causes  and  the  disposition  of 
such  probate  business  as  require  to  be  done  in  open  court. 

(A)  District  courts: 

District  courts  have  probate  jurisdiction  under  Constitation 
of  1879.  Art.  109  reads :  "  District  courts  shall  have  orig- 
inal jurisdiction  iu  all  civil  matters  when  the  amount  in  dis- 
pute shaU  exceed  fifty  dollars,  exclusive  of  interest.  They 
shall  have  unlimited  original  jurisdiction  in  all  criminal, 
probate  and  succession  matters,  and  when  a  succession  is  i 
party  defendant." 

(B)  Federal  courts: 

Federal  courts  have  no  probate  jurisaiction. 

Gaines  vs.  Fuentes,  2  Otto,  18;  Succession  of  Burnside,  84  A.  730. 

(C)  Powers  of  district  courts  cm  courts  of  probate: 

District  court  in  which  succession  is  opened  necessarily  lutf 
jurisdiction — 

1.  Of  all  contests  oVer  tableaux  of  distribution  irrespective  of 
amounts  involved. 

Hebert,  Tutor,  vs.  Winn,  22  A.  109;  Hart,  Tutor,  vs.  Hoss  A  Elder, B 
A.  517 ;  Succession  of  Prudhomme,  23  A.  229 ;  SuccessIoA  of  Bingaj.  23 
A.  101;  Swan  vs.  (Jayle,  21  A.  480;  Hereford  vs.  Babin,  14  A.  SSL 

» 

2.  And  also  of  claim  for  marital  portion  where  there  are  do 

heirs. 

Succession  of  Leppleman,  80  A.  468;  Suooesaion  of  Oallle  Newman,  27 
A.  MI8;  Chainplin  vs.  Bakewell,  21  A.  354. 

Heirs  must  be  sued  where  there  are  any. 

Vassar  vs.  Oupre,  8  A.  488. 
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3.  Of  recognition  of  heirs  and  eBtablishment  <}f  their  rights 
to  BuccesBion. 

siuocesslon  of  Rofflgnac.  21  A.  364;  Hart»  Tutor,  vs.  Boss  ft  Elder,  22 
A.  517 ;  Maloae  vs.  Casey  et  als. ,  25  A.  466. 

4.  Of  probating  a  will. 

Hebert,  Tutor,  vs.  Winn,  22  A.  lOH;  Succession  of  Labrancbe,  28  A.  292. 

5.  Of  annulling  wills  and  setting  aside  of  probate  of  same. 

Succession  of  Hoover  vs.  York  ft  Hoover,  30  A.  763;  Gaines  vs.  Chew, 
2  How.  64U. 

6.  Of  partition  of  succession  property. 

Malone  vs.  Casey,  26  A.  466. 

Aliter  where  succession  is  closed,  or  heirs  are  in  full  pos- 
session. 

Johnson  vs.  Labatt,  25  A.  143;  Gillespie  vs.  Twitchell  et  als.,  34 
A.  288;  Gage  vs.  Price,  30  A.  93;  Boutte  vs.  Houttc,  80  A.  i77; 
BnddcckevH.  Buddecke,3l  A.572;  Sevier  vs.  Succession  of  Gor- 
don, 23  A.  212. 

7.  Of  settlement  of  tutorship. 

Salvant  vs.  Salvant,  24  A.  316 

8.  Of  interpreting  a  will. 

Denegre  vs.  Denegre,  33  A.  692. 

9.  Of  claims  by  creditors,  executors,  legatees,  heirs  against 
succession. 

Stafford  vs.  Harper,  32  A.  1080;  Lauve  vs.  Van  Horn,  26  A.  446;  Succes* 
sion  of  Haggerty,  28  A.  87;  Boutte  vs.  Boutte,  30  A.  181. 

^D)  Probate  orders  in  chambers : 

District  judges  may  grant  certain  probate  orders  at  cham- 
bers. 

Act  15  of  1882  reads:  "To  empower  district  judges  to  grant 
at  chambers  certain  orders  in  probate  matters. 

^^  Section  1.  That  district  judges  shall  have  authority  to  grant, 
at  chambers,  orders  for  affixing  seals,  taking  inventories 
and  making  partitions ;  to  order  the  execution  of  wills ;  to 
confirm  testamentary  executors,  to  confirm  and  appoint 
tutors  and  under- tutors;  to  appoint  dative  testamentary 
executors,  administrators,  curators  of  vacant  successions, 
and  attorneys  for  absent  heirs;  to  order  family  meet- 
ings and  homologate  their  proceedings,  if  no  opposition  be 
made  thereto;  to  grant  orders  for  the  sale  of  succession 
property,  and  generally  all  orders  relating  to  the  settlement 
of  successions  and  the  administration  of  tutors." 
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(EJ  Probate  orders  by  clerks. 

Olerks  have  power  to  make  certain  probate  orders. 

See  C.  P.  744  and  notes.  Act  76  of  1884. 

922.  Why  Named  Courts  of  Probate— They  are  called 
courts  of  probate  because  the  proving  and  recording  of 
JasL  wills  and  testaments  are  made  before  them. 

923.  Parish  Judges — The  parish  judges  are  ex-officio 
judges  of  the  courts  of  probate  in  their  respective  parishes. 

^        (Inoperative.) 

924.  Probate  Powers — Courts  of  probate  have  the  ex- 
clusive power: 

1 .  Probate  of  Wills — To  open  and  receive  the  proof  of 
last  wills  and  testaments,  and  to  order  the  execution  and 
recording  them. 

2.  Appoint  Tutors,  Curators,  etc. — To  appoint  tutors 
and  curators  for  minors,  interdicted  and  absent  persons 
who  have  no  representatives  in  the  State,  and  for  such 
persons  as  are  not  capable  of  administering  their  own 
property. 

3.  To  Confirm  Testamentary  Nomination  of  Tutor— To 
cuntirm  or  reject  such  tutors  of  minors  as  may  have  been 
iip pointed  by  the  last  will  of  their  father  or  mother. 

4»  To  Appoint  Curators — To  appoint  curators  to  vacant 
estates  and  absent  heirs. 

5.  To  Order  Inventories  and  Sales — To  grant  orders  to 
make  the  inventories  and  sale  of  the  propertj'^  of  succes- 
sions, which  are  administered  by  curators,  or  testamentary 
executors,  or  in  which  the  heir  prays  for  the  benefit  of  in- 
ventory. 

6.  To  Confirm  Nomination  of  Testamentary  Executors 
and  Issue  Letters — To  homologate  wills  in  which  one  or 
more  testamentary  executors  are  appointed,  and  to  issue 
letters  of  administration  to  such  executors. 
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7.  To  Appoint  Dative  Testamentary  Executors — To 

appoint  one  or  more  dative  testamentary  executors,  when 
the  executor  appointed  by  the  testator  will  not,  or  can  not, 
perform  the  duties,  or  is  dead  or  absent. 

8.  To  Remove  Tutors,  Curators,  etc. — To  remove  or 
supply  the  places  of  such  tutors,  curators  and  testamentary 
executors,  in  the  cases  provided  by  law. 

9.  To  Compel  Administrators  to  Account — To  compel 
such  administrators  to  render  an  account,  when  required, 
or  at  the  period  fixed  by  law. 

10.  To  Interdict  the  Insane — To  interdict  persons  who 
fall  into  a  state  of  madness,  and  to  restore  them  to  the 
enjoyment  of  their  rights  when  they  regain  their  reason. 

11.  To  Compel  Heirs  to  Accept  or  Reject  Succession — 
To  compel  such  heirs  as  have  taken  time  to  deliberate  to 
declare,  when  required  by  the  creditors  of  deceased, 
whether  they  accept  or  renounce  a  succession. 

12.  To  Put  Heirs  in  Provisional  Possession — To  decide 
on  the  putting  in  provisional  possession  of  the  heirs  of 
absentees. 

13.  To  Pass  Upon  Claims  Against  Successions  and 
Homologate  Accounts — To  decide  on  claims  for  money 
which  are  brought  against  successions  administered  by 
curators,  testamentary  executors,  or  administrators  of  suc- 
cessions, and  to  establish  the  order  of  privileges  and  mode 
of  payment;  provided  that  their  jurisdiction  in  suits,  in 
which  a  succession  is  either  plaintiff  or  defendant,  shall 
not  exceed  five  hundred  dollars. 

14.  To  Partition  Successions  Among  Heirs — To  obtain 
and  regulate  all  partitions  of  successions  in  which  minors, 
interdicted  or  absent  persons  are  interested,  or  even  those 
which  are  made  by  authority  of  law,  between  persons  of 
lawful  age  and  residing  in  the  State,  when  such  persons 
can  not  agree  upon  the  partition  and  mode  of  making  it. 

C.  p.  164.  931,  983,  986,  996,  1022. 
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925.  No  Jurisdiction — When — The  courts  of  probate 
shall  have  no  jurisdiction,  except  in  the  cases  enumerated 
in  the  preceding  article,  or  in  those  which  shall  be  men- 
tioned in  the  remaining  part  of  this  title,  or  in  those  speci- 
fied and  determined  by  law. 

CHAPTER  II. 

OF    THE     MODE    OF    PROCEEDING     IN    COURTS    OF    PROBATE. 

926.  Summary  and  Ordinary  Process — Courts  of  pro- 
bate have  two  modes  of  proceeding ;  the  one  by  summary, 
and  the  other  by  the  ordinary  process. 

927.  Rules — The  rules  relative  to  proceedings  in  courts 
of  probate  differ  according  to  the  various  matters  of  which 
they  have  cognizance,  and  of  which  we  shall  treat  in  the 
following  sections: 

SECTION  I. 
Of  the  Mode  of  Proceeding  in  Certain  Actions, 

§1- 

Of  the  Opening  and  Proving  of  WilU. 

928.  Proving  Wills — When  a  testator  is  dead,  his  testa- 
metuary  executor  or  any  other  person  who  may  feel  an 
interest  in  having  his  will  executed,  shall  present  a  peti- 
tion lor  that  purpose  to  the  judge  of  probate  of  the  place 

where  the  succession  is  open. 

« 

929.  Successions — Where  Opened — The  place  in  which 
d  succession  is  opened,  is,  and  in  future  shall  be  held  to 
be,  as  follows,  notwithstanding  any  former  law  to  the 
contrury: 

In  the  parish  where  the  deceased  resided,  if  he  had  a 
domicile  or  fixed  place  of  residence  in  the  State; 
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In  the  parish  where  he  left  landed  property,  if  he  had 
neither  domicile  nor  place  of  residence  in  the  State ;  or 
in  the  parish  in  which  it  appears  from  the  inventory  that 
his  principal  property  was  situated,  if  he  had  property 
in  several  parishes ; 

In  the  parish  where  he  died,  if  he  had  no  certain 
domicile  nor  any  fixed  property. 

(A)  Where  mtccession  shall  be  opened : 

1.  It  most  be  opened  in  the  parish  where  the  deceased  re- 
sided, if  he  had  a  domicile  or  fixed  placed  of  residence  in 
the  State. 

Vcrret  vs.  Bonvillain,  33  A.  1805;  Succession  of  Carney,  15  A.  61*9; 
Clemens,  Guardian,  vs.  Comfort,  26  A.  269;  Sncoessionof  Wiliamson, 
3  A.  261 ;  MiltenberRer  vs.  Knox,  21  A.  399. 

(a)  Domicile  is  the  fact  of  residence  coupled  with  the  will 
of  making  permanent  establishment.  It  is  factum 
manendi  cum  animOf  et  animus  manendi  cum  facto, 

Gravillon  vs.  Richards,  18  L.  297;  Evans  A  Husband  vs.  Payne  A 
Harrison,  30  A.  498;  Grivot  ys.  State  Bank,  31  A.  467. 

(b)  Question  of  domicile  determined  in  default  of  dec- 
laration before  parish  recorder  (0.  0.  42)  by  all  at- 
tending circumstances. 

Id. 

2.  It  must  be  opened  in  the  parish  where  decedent  left  landed 
property,  if  he  had  neither  domicile  nor  place  of  residence 
in  the  State ;  or  in  the  parish  in  which  it  appears  from  the 
inventory  that  his  principal  property  was  situated,  if  he 
had  property  in  several  parishes. 

Succession  of  Linton,  27  A.  351. 

(B)  Proceedings  null — when : 

All  proceedings  had  or  judgments  rendered  except  where 
succession  properly  opened  are  absolute  nullities. 

Miltenberger  vs.  Knox,  21  A.  399;  Succession  of  Williamson,  3  A.  261. 

(C)  Louisiana  property   belonging   to  foreign   succession,  h<yw  re- 
garded : 

Property  of  deceased  situated  in  Louisiana  is  a  separate  suc- 
cession from  that  in  other  State  or  country,  and  must  be 
administered  according  to  the  laws  of  Louisiana. 

Succession  of  Rofflgnac,  21  A.  365;  14  A.  633;  9  R.  438;  1  R.  263. 
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930.  Copy  of  Will— Execution  and  Recordation— If  the 
will  be  made  by  a  public  act,  it  shall  be  sufficient  for  the 
petitioner  to  annex  a  copy  of  it  in  due  form  to  his  petition, 
and  to  pray  for  the  execution  and  recording  of  it. 

Opening  and  proving  of  toille  : 

1.  Win  and  order  of  execution  may  be  attacked  either  directly 

or  indirectly.     It  is  not  res  judicata. 

Snccesslon  of  Lampton,  36  A.  419;  Dalton  V8.  Wickllffe,  36  A.  355; 
Sophie  vs.  Duplessis,  2  A.  724 ;  Duplessis*  Saocession,  10  B.  1» ;  AbAon 
vs.  Abston,  15  A.  137;  Fucntes  vs.  Gaines,  25  A.  W;  Saocession  of 
Dnpuy,  4  A.  670;  Fox  vs.  McDouogh's  Succession,  18  A.  444;  10 1. 78. 

2.  Unprobated  wiU  produces  no  efPect. 

Lucas  vs.  Brooks,  23  A.  123;  Aubert  vs.  Aubert,  6  A.  106;  State  px  rd. 
Reniendo  vs.  Judge,  17  A.  189. 

931.  Letters  Testamentary — If  it  be  the  executor  ap- 
pointed by  the  will  who  presents  the  petition,  he  shall 
demand  not  only  the  execution  and  registry  of  the  will, 
but  that  letters  testamentary  be  delivered  to  him,  if  he 
agrees  to  accept  the  appointment ;  and  if  he  fail  to  pray 
for  such  letters  testamentary,  he  shall  be  presumed  to  have 
declined  the  trust. 

C.  r.  924. 

932.  Proof  of  Death — The  judge  shall  only  order  the 
execution  and  registry  of  the  will  when  satisfied  that  the 
testator  is  actually  dead. 

933.  Order  to  Prove  Will — When  the  will  has  been 
made  in  the  presence  of  witnesses,  the  judge,  after 
being  satisfied  of  the  testator's  death,  shall  order  that  the 
win  be  proved  before  him  on  a  day,  place,  and  hour,  to  be 
fixed  by  him,  by  the  number  of  witnesses  required  for 
that  purpose  by  law. 

Witneaaea : 

Person  who  acted  as  amanuensis  of  the  testator  for  that  par- 
pose  is  not  disqualified  thereby  from  ofBlciating  as  one  of 
the  witnesses  to  the  will. 
Wood  vs.  Roane,  36  A.  865. 
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934-  Opening  Sealed  Packet— If  the  will  be  contained 
in  a  sealed  packet,  the  judge  shall  order  the  opening  of  it 
at  the  time  appointed  by  him,  and  shall  then  proceed  to 
the  proof  of  the  will. 

935*  Witness — Heirs,  Notice  to — The  party  praying 
for  the  opening  and  proof  of  the  will,  shall  cause  to  be 
summoned  the  number  of  witnesses  possessing  the  quali- 
ties required  for  such  proof,  and  if  the  presumptive  heirs 
of  the  deceased  or  any  of  them  reside  in  the  place,  he 
shall  give  them  notice  in  writing,  that  they  may  attend,  if 
they  think  proper,  at  the  opening  and  proof  of  the  will. 

0.  p.  943, 

Notice  of  probate: 

State  is  not  an  heir  and  is  not  entitled  to  notice  of  probating 
of  will. 

State  vs.  Ames,  28  A.  69.  * 

936.  Order  on  Notary  or  Other  Person  to  Produce  Will 

— If  the  petitioner  alleges  under  oath  in  his  petition  that  he 
is  informed  that  the  will  of  the  deceased,  the  opening  of 
which  and  its  proof  and  execution  are  prayed  for,  is  de- 
posited in  the  hands  of  a  notary  or  any  other  person,  the 
judge  shall  issue  an  order  to  such  notary  or  other  person, 
directing  him  to  produce  the  will  or  the  packet  containing 
it,  at  a  certain  time  to  be  mentioned,  that  it  may  be 
opened  and  proved,  or  that  the  execution  of  it  may  be 
ordered, 
c.  p.  139, 473. 

937.  Enforcement  of  Order — If  the  notary  or  other  in- 
dividual to  whom  the  said  order  is  directed  refuses  to 
obey  it, .the  judge  shall  issue  an  order  to  arrest  him,  and,  if 
he  does  not  adduce  good  reasons  for  not  producing  the 
will,  shall  commit  him  to  prison  until  he  produces  it,  and  he 
shall  be  answerable  in  damages  to  such  persons  as  may 
suffer  from  his  refusal. 
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938.  Proof  of  Will — At  the  time  appointed  for  opening 
and  proving  the  will  the  judge  shall  proceed  in  this  duty 
in  the  manner  prescribed  by  law. 

939.  Witnesses — Depositions — For  the  purpose  of  such 
proof,  the  judge  shall  receive  the  deposition,  in  writing,  of 
each  of  the  witnesses  produced,  which  depositions  shall 
be  signed  by  them  with  their  names  or  ordinary  marks, 
and  the  whole  shall  remain  annexed  to  the  record. 

940.  Reading  Will — Order  of  Execution — After  this 
proof  the  judge  shall  read  the  will  in  an  audible  and 
distinct  voice,  to  the  end  that  its  provisions  may  be  heard 
by  the  witnesses  and  all  other  persons  present,  and  if  it 
appear  to  be  in  regular  form  the  execution  of  it  shall  be 
ordered,  and  it  shall  be  recorded. 

941.  Original  Will  Deposited — The  judge  shall  also 
ordain  that  the  original  of  the  will  thus  proved  shall  be 
deposited  in  his  office,  after  being  signed  ne  varietur,  by 
him,  at  the  beginning  and  end  of  each  page. 

Deposit  of  original  will. 

This  can  not  be  done  sometimes,  as  where  will  Is  executed  and 
proved  in  foreign  country  where  original  can  not,  by  Uw, 
be  removed. 

Succession  of  Bobert,  2  B.  427. 

942.  Proces  Verbal  —Contents — The  judge  before  whom 
a  will  shall  be  thus  opened  and  proved,  shall  prepare  a 
proces  verbal,  in  which  he  shall  recite, 

1.  Opening  and  Proof  of  Will — The  manner  in  which 
the  opening  and  proot  were  made; 

2.  Names  of  Witnesses — The  names  and  surnames  of 
the  witnesses  and  the  manner  in  which  they  made  their 
declarations; 

3.  Reading  Will — The  reading  the  will  in  an  audible 
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and   distinct   voice  to  the  witnesses   and   other   persons 
present; 

4.  Order  for  Execution  and  Recording  Will — Signature 
of  Judge  or  Clerk — The  order  for  executing  and  record- 
ing the  will  and  for  depositing  it,  after  having  signed  it  ne 
varietur y  at  the  beginning,  and  end  of  each  page. 

This  proces  verbal  shall  be  dated  and  signed  by  the 
judge  or  clerk,  and  shall  remain  annexed  to  the  record  as 
a  part  of  it. 

943.  Depositions  of  Witnesses — When  a  will  has  been 
thus  proved,  the  depositions  of  witnesses  taken  in  writing 
shall  be  considered  good  evidence,  in  case  the  will  be 
subsequently  attacked,  although  such  witness  be  dead  or 
removed  permanently  from  the  State. 

C.  p.  93>,  941. 

Collateral  attack  on  decree : 

Probate  and  order  of  execution  of  will  may  be  attacked  col- 
lateraUy  by  any  one  in  interest. 

For  vs.  McDonogh's  Succession,  18  A.  444;  Sophie  vs.  Duplessis,  2  A. 
724;  Aubert  vs.  Aubert,  6  A.  104;  Faentes,vs.  Gaines,  25  A.  h6;  Arston 
vs.  Arston,  16  A.  137;  Succession  of  Daplessis,  10  R.  193;  10  A.  78. 

§2. 

€f  the   Appointment  of  Tutors  and  Curators  of  Minora,  Interdicted 
and  Absent  Persons, 

944.  Tutors  and  Curators — The  appointment  of  a  tutor 
or  curator  to  a  minor  belongs  to  the  judge  of  probate  of 
the  place  of  domicile  or  usual  residence  of  the  father  and 
mother  of  such  minor,  if  they  or  either  of  them  be  living. 

(A)  What  judge  appoints  tutor: 

1.  Where  father  or  mother  are  living,  jndge  of  place  of  their 
domicile  appoints  tutor. 

Succession  of  Winn,  3  B.  303;  Succession  of  Brouson,  11  A.  24;  State 
ex  rel.  Boissac  vs.  KecorUer,  14  A. 
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2.  And  also  of  under-tutor. 

State  Ts.  Bermadez,  2  B.  418;  14  L.  484. 

8.  He  has  also  power  to  order  family  meeting. 

state  vs.  Bermudez,  2  B.  160. 

(B)  Responsibility  of  tutor: 

He  is  responsible  to  minor  whether  he  take  oath  or  ^ye 
bond  or  not. 

Oolomb  vs.  Jones,  8  A.  443;  Chamberlain  vs.  ChamberUia,  13  A.  0); 
Goiisonlln  vs.  Miguez,  5  A.  565;  Way  vs.  Levy,  il  A. 

(C)  When  tutor  administers  estate :  his  liability. 

He  is  not  liable  as  tutor  until  final  account  is  rendered. 
<ic)ux  vs.  Moncla,  80  A.  745 

945.  What  Judge  Appoints — If  the  father  and  mother 
of  the  minor  be  dead,  the  appointment  shall  be  made  by 
the  judge  of  probate  of  their  last  place  of  domicile,  or  if 
they  had  no  domicile  of  that  of  the  minor's  nearest  rela- 
tions. 

C.  p.  116. 

What  judge  appoints  when  father  and  mother  are  dead: 

Appointment  of  tutor  must  be  by  judge  of  last  place  of  domi- 
cile of  father  and  mother  if  they  be  dead. 

Succession  of  Garrison,  15  A.  28;  13  A.  265;  Suocession  of  Stepheni. 
19  A.  501. 

946.  What  Judge  Appoints — When — If  the  father  and 
mother  of  the  minor  reside  out  of  the  State,  and  are  not 
represented  in  it,  and  the  minor  be  also  absent,  he  may 
be  provided  with  a  tutor  or  curator  by  the  judge  of  pro- 
bate of  the  place  where  he  has  interests  to  assert  or  de- 
fend. 

C.  p.  108, 116,  '959,  963. 

1.  Who  may  be  dative  tutor  without  bond : 

No  person  but  a  resident  of  the  parish  can  be  appointed 
by  the  judge  dative  tutor  without  bond. 
Succession  of  Foley,  84  A.  129. 

2.  Natural  tutors  may  be  non-residents. 

Bobbins  vs.  Wells,  5  X.  S.  379;  Succession  of  GuiUemin.  2  A.6S4;  DtU- 
croix  vs.  Boisblanc,  4  M.  717;  Bailey  vs.  Morrison,  4  A.  524. 
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8.  Right  to  tutorship  by  Barviying  parent  not  divested  by  will 
of  grandfather  naming  grandchildren  universal  legatees. 
Hoggatt  Ys.  Moranoy,  10  A.  169;  Buooeasion  of  Foucher,SOA.  1017;  Sao* 
cession  of  Forstali,  25  A.  lao. 

4.  Person  adopting  can  not  exclude  father  from  tutorship. 

Tutorship  of  Upton,  16  A.  175. 

947.  Information — Duty  to  Give — All*  persons,  even 
strangers,  ought  to  give  information  to  the  judge,  Avithin 
whose  province  it  lies,  of  the  fact  which  gives  rise  to  the 
appointment  of  a  tutor. 

948.  Judge — Duty  of — It  is  the  duty  of  the  competent 
judge  to  whom  this  information  is  given,  or  to  whom  a 
petition  is  presented  for  appointing  a  tutor  or  curator  to  a 
minor,  to  make  the  appointment  in  the  manner  hereafter 
provided. 

949.  Father  as  Tutor — Emancipation — If  it  be  the  father 
of  the  minor  who  presents  the  petition  claiming  his  tutor- 
ship, the  judge  shall  confer  it  on  him,  only  requiring  c, 
him  an  oath  to  perform  the  duties  well  and  faithfully ; 
provided,  that  said  minors  may,  in  certain  cases  deter- 
mined by  law,  be  dispensed  from  the  time  prescribed  for 
attaining  the  age  of  majority. 

(A)  Dative  tutoTBhip: 

1.  Mother  remarrying  without  convening  famUy  meeting  to 
continue  her  in  tutorship  forfeits  it,  and  can  not  be  ap- 
pointed dative  tutrix  unless  a  resident  of  parish. 

Succession  of  Foley,  34  A.  129;  Succession  of  Peck,  9  A.  306;  Minors 
Bossy,  3  R.  398 ;  Webb  vs.  Webb,  6  A.  596. 

2.  And  until  appointed  dative  tutrix  she  does  not  represent 

minors. 

Heroman  vs.  Institute  of  Deaf  and  Dumb,  84  A.  810;  Grant  vs.  Maier  A 
Moore,  32  A.  51 ;  Eeene  vs.  Guier  and  Sheriff,  27  A.  232. 

8.  Curator  cui  hoc  should  be  appointed  in  meantime. 

Keenan  vs.  Abem,  34  A.  886. 
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(B)  Provisional  tulkyr: 
Provisional  tutor  unknown. 

Fisk  vs.  Fisk,  2  A.  71. 

(C)  Actual  appointment  necessary : 

Father  must  be  appointed  by  judg^;  mere  application  unacted 
on  confers  no  authority. 

Fisk  vs.  Fisk,  2  A.  71;  Tatorship  of  Hughes,  13  A.  380;  BerlaehAax' 
Case,  7  L.  639;  but  see  StIUoy  vs.  Stilley,  20  A.  64.  where  oonflnnitton 
of  appointment  of  natural  tutor  said  to  be  unnecessary,  tboof h 
he  must  take  oath;  also  11  R.  503;  12  R.  636;  3  A.  562. 

(D)  Dative  tutor  not  appointed — when: 

When  there  is  any  natural  or  testamentary  tutor. 
Tutorship  of  Labarre,  5  R.  268. 

950.  Mother  as  Tutrix — Appointment — Oath— If  the 
father  of  the  minor  be  dead,  and  his  mother  claim  the 
tutorship,  the  judge  shall  confer  it  on  her,  if  she  has  not 
entered  into  a  second  marriage,  only  requiring  from  her 
the  same  oath  as  in  the  foregoing  article. 

951.  When  Mother  Remarries — But  if  the  minor  be  the 
child  of  a  first  marriage,  and  the  mother  has  contracted  a 
second,  the  judge  shall  not  confer  the  tutorship  on  her, 
during  the  life  of  her  second  husband,  except  by  the  ad- 
vice of  a  family  meeting  duly  convoked  for  that  purpose. 

Mother  dative  tutrix— when : 

1.  Mother  continued  in  tutorship  by  advice  of  family  meeting 
is  dative  tutrix,  not  natural  tutrix. 

Succession  of  Foley,  34  A.  129;  Tutorship  of  Bossy,  8  R.  990. 

2.  Mother  not  continued  in  tutorship  after  remarriage  cm 
not  name  testamentary  tutor. 

Succession  of  Walker,  82  A.  821. 

952.  Ascending  Relations — Order  of  Preference— H  it 
be  one  of  the  ascending  relations  of  the  minor  who  claims 
the  tutorship,  and  the  minor  has  several  ascending  relatioflfi 
in  the  same  degree,  the  judge  shall,  on  a  petition  presented 
to  him  for  the  purpose,  direct  that  the  other  ascending  re- 
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lations  in  the  same  degree  be  summoned  to  show  cause, 
if  they  have  any,  why  the  appointment  prayed  for  shall 
not  be  made. 

(A)  What  women  can  not  be  appointed  tutrix : 

Of  women,  only  mother  and  grandmother  are  eligible. 

Aagaste  vs.  Trudeau,  2  A.  623. 

(B)  Hence  are  excluded : 

1.  Great -grandmother. 

Auguste  V8.  Trudeau,  2  A.  623. 

2.  Stepmother. 

Succession  of  Swayze,  13  A.  244. 

(C)  But  womany  otherwise  excluded,  may  he  given  raiHng  and  mxin- 
agement  of  child,  while  some  one  else  is  appointed  tutor, 

•riuccesslon  of  Payne,  25  A.  206. 

(D)  By  Act  45  of  1894  women  may  be  appointed  to  tutorship  in  cer- 
tain  ccLses, 

953-  Collateral  Relations — If  it  be  a  relation  not  in  the 
ascending  line  who  claims  the  tutorship,  the  judge  shall 
order  the  petitioner  to  declare  under  oath  what  are  the 
minor's  relations  residing  in  the  State,  who  are  in  an 
equal  or  nearer  degree  than  he  is,  and  on  such  declara- 
tion he  shall  order  that  such  relatives  be  cited,  to  show 
whether  they  have  any  cause  for  opposing  the  appoint- 
ment prayed  for. 

(A)  Displacement  of  tutor: 

Tutor  regularly  appointed  will  not  be  displaced  for  one  who 
would  have  had  better  right  to  appointment  if  he  had  been 
resident  of  State  at  time  of  appointment. 

Succession  of  Brownson.  11  A.  24;  Succession  of  Nicholson,  6  A.  369; 
Percy  ts.  Provan,  16  L.  74. 

(B)  No  collateral  attack  on  appointment : 

Appoinunent  of  tutor  or  under -tutor  can  not  be  collaterally 
attacked. 

Succession  of  Hawkins,  35  A.  691;  lAlanne's  Heirs  vs.  Morean,  13  U 
481;  Thibodaux  ys.  Thibodaux,  6  A.  098. 
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954-  Opposition  to  Appointment — If  there  be  conflict- 
ing  claims  between  the  ascei^ing  and  other  relatives,  and 
one  of  them  shall  pretend  a  better  right  than  the  person 
claiming  the  tutorship,  he  shall  file  his  written  opposition 
to  the  appointment,  in  the  office  of  the  judge,  before  the 
day  on  which  such  an  appointment  is  to  be  made,  stating 
substantially  his  reasons  for  the  opposition, 

Who  can  not  oppose : 

Under-tutor  who,  though  cited,  fails  to  attend  family  meeting, 
can  not  oppose. 

Osbom  T8.  Rogers,  23  A.  167. 

955.  Summary  Trial — The  judge  shall  determine  in  a 
summary  way  on  such  opposition,  and  shall  confer  the 
tutorship  on  the  person  whom  he  thinks  to  have  the  best 
right;  but  the  other  party  may  appeal  from  his  decision, 
as  hereafter  provided. 

0.  p.  680,  876,  1034, 1049. 

Judge  will  not  be  mandamnsed  to  appoint  particular  person 
as  tutor.     Remedy  is  by  appeal. 
State  ex  rel.  HIrsch  vs.  Judge,  33  A.  268. 

956.  Tutor  by  Will — Confirmation — If  the  father  or 
mother  of  the  minor  have  appointed  a  tutor  for  him  by 
will,  the  tutor  thus  appointed  shall  present  a  petition  to 
the  judge  of  probate,  to  which  a  copy  of  the  will  must  be 
annexed,  praying  to  be  confirmed  in  his  tutorship. 

(A)  Who  may  not  appoint  tutor  by  will: 

Mother,  not  continued  in  tutorship  after  remarriage. 

Suocession  of  Walker,  32  A.  321. 

(B)  What  will  be  considered  an  appointment  by  will: 

Wish  of  a  person  that  a  party  should  have  entire  charge  of 
children. 

Succession  of  Fuqaa,  27  A.  278. 

957.  Tutor — Family  Meeting — When — If  no  relation  of 
the  minor  claim  the  tutorship  or  will  accept  the  same,  the 
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judge  may  appoint,  with  the  advice  of  a  meeting  of  the 

minor's  relations,  or  friends  if  he  have  no  relations,  some 

discreet  and  responsible  person  to  be  tutor,  and  another 

to   be  under-tutor,  who  shall  in  all  respects  comply  with 

existing  laws  in  relation  to  tutors,  except  that  of  giving 

security. 

c.  p.  loe,  109. 

FctmUy  meeting  to  advise  as  to  tutor  or  tutrix : 

1.  When  necessary  or  advisable. 

(a)  When  a  divorce  is  rendered,  and  it  is  desired  to  have 
unsuccessful  party  tutrix  or  tutor. 

Oailleteau  vn.  Ingouf,  14  A.  624. 

(b)  When  mother  remarries.     If  not  continued  in  the 
tutorship  by  family  meeting,  it  is  forfeited. 

Hall  vs.  Parks,  9  B.  38;  Grant  TS.  Maier,  82  A.  51 ;  26  A.  64;  Webb 
YS.  Webb,  6  A.  596;  8  B.  390;  4  A.  423. 

(c)  When  claimants  to  tutorship  are  ascendants  in  direct 
line  and  same  degree. 

Wood  T9.  Brown,  10  L.  541 ;  Boyer  vs.  Tassfn,  9  A.  491, 

2.  Wlien  not  necessary  or  advisable. 

When  mother  is  appointed  natural  tutrix. 
Molinari  vs.  Fernandez,  2  A.  567. 

958.  No  Curator  Ad  Bona  or  Ad  Litem— There  shall  J  5"  ^  ^  ' 
hereafter  be  no  curator  ad  bona  or  curator  ad  litem  ap- 
pointed in  any  case;  the  persons  and  estates  of  minors 
shall  in  all  cases  be  placed  under  the  power  of  tutors  and 
under-tutors;  and  the  powers,  duties  and  responsibilities 
of  txitors  and  under-tutors,  as  well  as  their  liability  to  be 
removed  from  office,  shall  continue  until  the  minor  or 
minors  attain  the  age  of  majority,  or  are  otherwise 
emancipated. 

C.  p.  109, 110. 

(A)    Tutor  ad  hoc: 

Tutor  ad  hoc  may  be  appointed. 
Norwood  T8.  Barbin,  18  A.  611. 

2.  He  must  take  oath. 

KiUelea  vs.  Barrett,  87  A.  8o8. 
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(B)  Office  of  curator  ad  litem  aboliahedj  notwithstanding  C.  P.  575. 
Emancipated  minor  may  stand  in  judgment. 
Richardson  ts.  Richardson,  88  A.  640. 

959.  When  Minor  Absent — If  a  minor  be  absent,  the 
judge,  with  the  advice  of  a  meeting  of  relations,  or  of 
friends  if  he  have  no  relations,  shall  appoint  for  such 
minor  a  tutor  and  under-tutor  as  above  provided. 

0.  p.  649. 

960.  Tutor — ^Refusal  to  Serve — If  the  person  appointed 
as  curator  or  tutor  have  reasons  to  assign  for  not  serving 
as  such,  he  must,  within  ten  days  after  having  had  notice  of 
his  nomination,  if  he  reside  in  the  place,  deliver  to  the 
clerk  of  the  court  which  has  nominated  him  a  written  op- 
position, setting  forth  the  grounds  of  his  refusal  to  act. 

If  he  reside  not  in  the  place,  the  delay  of  ten  days 
granted  for  filing  his  opposition,  shall  be  increased  at  the 
rate  of  one  day  for  every  four  leagues,  counting  the  dis- 
tance from  his  residence  to  the  place  where  Mie  court 
which  made  the  appointment  is  held. 

C.  p.  970. 

961.  Summary  Trial  of  Question  of  Refusal— The 
judge  shall  decide  summarily  on  the  merits  of  such  opposi- 
tion ;  if  the  reasons  assigned  be  sufficient  he  shall  proceed 
to  appoint  another  tutor  or  curator;  in  the  contrary  case, 
he  shall  order  him  to  act  and  pay  the  costs  of  the  opposi- 
tion, leaving  him  the  right  to  appeal  from  his  decision  as 
hereafter  prescribed. 

C.  p.  580,  1034. 

962.  Curators  to  Interdicts— The  rules  above  prescribed 
with  respect  to  the  tutorship  of  minors,  shall  govern  as 
regards  the  curatorship  of  interdicted  persons. 

963.  Curators  to  Absentees — Curators  must  be  appoint- 
ed to  represent  persons  absent  from  the  State,  who  have 
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property  in  the  State,  and  are  unrepresented  therein. 
Such  appointment  shall  be  made  by  the  judge  of  probate 
of  the  place  where  the  property  lies.  The  person  claim- 
ing such  curatorship  shall  be  appointed,  if  he  have  the 
required  qualification,  and  give  the  surety  which  the  law 
directs. 

C.  p.  116,  194, 972. 

Curators  of  absent  and  unrepresented  persons : 

When  not  appointed:  No  curator  can  be  appointed  to  one 
who  is  domiciled  here  though  he  be  absent  and  unrepre- 
sented. Absentee  means  one  who  is  domiciliated  out  of 
State,  or  who  has  resided  here  but  has  departed. 

Drevillo  V8.  Cucullu,  18  A.  695;  Diipuy  vs.  Hunt,  2  A.  662. 

964.  Tutors  and  Curators  Ad  Hoc — The  above  provi- 
sions shall  not  be  so  construed  as  to  prevent  persons  hav- 
ing claims  against  a  minor,  or  a  person  absent,  from  pur- 
suing the  same,  previous  to  a  curator  or  tutor  having  been 
appointed,  as  above  prescribed;  but,  in  such  cases,  the 
person  claiming  must,  in  his  petition,  pray  the  court  to 
which  it  is  addressed  to  appoint  a  tutor  or  curator  ad  hoc 
to  defend  the  minor  or  absent  person  in  the  action. 

C.  p.  116, 116, 196,  260,  946 ;  Keenan  vs.  Ahem,  34  A.  886.      ^  >     A^^T^  ^  ^  /7  /*    *^'  ^  "^ 

When  iswraUyr  ad  hoc  does  not  represent  absentee:  A^j^^    /  ^  ^  ^ 

1.  Non-resident  can  not  be  brought  into  court  by  substituted 
service  of  process  on  curator  ad  hoc  except  where  property 
is  attached  or  otherwise  subjected  to  process  of  court. 

Laagtalfn  vs.  Louisiana  Ice  Co.,  35  A.  1185;  Pennoyer  vs.  Neff,  95  U.  8. 
714;  Harkness  vs.  Hyde,  98  U.  8.  478;  Brooklyn  vs.  Ins.  Co.,  99  U.  S. 
362 ;  overraling  19  A.  36 ;  29  A.  821.  etc. ;  O.  P.  116, 195. 

2.  Curator  can  not  be  appointed  to  receive  notice  of  protest. 

Weaver  vs.  Penn  et  al.,  27  A.  130. 

§3- 

Of  the  Appointment  of  Curators  to  Vacant  Successions  and  to  Absent 

Heirs. 

965.  Curators — Appointment — The  mode  of  proceed- 
ing to  be  pursued  by  courts  of  probate,  in  makinjG^  inven- 
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tones  and  sales  of  estates  belonging  to  vacant  successions, 
is  provided  by  special  laws. 

The  following  provisions  relate  only  to  the  appointment 
of  curators  charged  with  the  administration  of  such  es- 
tates. 

0.  p.  930, 1(KJ9. 

966.  Appointment — Prayer  For — Mode — One  wishing 
to  be  appointed  curator  to  a  vacant  estate,  or  to  the  estate 
of  a  person  absent,  must  make  his  demand  by  a  petition 
addressed  to  the  probate  judge  of  the  place  where  the 
succession  has  been  opened. 

Notice  of  application : 

1.  Ten  days'  notice  must  be  given  before  letters  of  adminis- 
tration can  be  granted. 

Succession  of  Talbert,  16  A.  230;  Suocessfoa  of  Gusman,  35  A.  406. 

2.  Ten  days'  notice  required  in  all  cases  of  application,  even 
where  successor  must  be  appointed  forthwith  to  party  fail- 
ing to  qualify. 

18  A.  582. 

967.  Advertisement  of  Application — On  the  filing  of 
such  petition,  the  judge  shall  give  public  notice  of  the 
same,  and  direct,  it  any  opposition  be  intended,  that  the 
same  be  made  within  ten  days  from  the  date  of  the  notice. 

968.  In  English  Only — The  notice  required  shall  be 
given  by  advertisement  in  the  English  language  only. 

O.  p.  668;  Constitution,  Art.  164. 

By  Act  38  of  1880,  judicial  advertisements  must  be  pabliahed 
in  French  language. 

969.  In  Official  Journal — This  advertisement  must  be 
published  in  the  official  journal  of  the  parish,  selected  and 
contracted  with  in  the  manner  prescribed  by  special  laws, 
and  every  publication  and   advertisement   in   any  other 

740 


Op  Pbocbbdino  in  Courts  op  Probate.        970-97S 

paper  than  the  one  so  selected  shall,  during  the  term  of 
such  selection  and  contract,  be  null  and  void  for  any  legal 
purpose. 

If  there  be  no  official  or  other  paper  published  in  any 
parish  of  this  State,  such  advertisement  maybe  authorized 
to  be  made  in  a  paper  published  nearest  thereto. 

C.  p.  669. 

970.  Opposition  to  Appointment — Opposition  to  appli- 
cations for  a  curatorship  must  be  made  within  ten  days  of 
the  date  of  the  notice  that  such  application  has  been  made. 

When  opposition  timely : 

1.  It  would  seem  that  opposition  to  application  for  adminis- 
tration is  in  time,  though  after  ten  days,  if  no  appointment 
has  yet  been  made. 

Succession  of  Price,  85  A.  907. 

2.  So  of  opposition  to  accounts  of  administration,  which  are 
in  time  if  before  homologation. 

Succession  of  Price,  85  A.  907;  Successlou  of  Picard,  83  A.  1135;  Suc- 
cession of  Block,  6  A.  810 ,  Succession  of  McKinney,  4  A.  25;  Hook  vs. 
Richardson,  4  L.  671. 

971.  Opposition  in  Writing — Such  opposition  must  be 
in  writing,  and  signed  by  the  opponent  or  his  advocate ; 
it  must  be  delivered  to  the  clerk  of  the  court  before  which 
the  demand  has  been  brought. 

972.  Opposition— Grounds — Bond — This  opposition  can 
only  be  founded  on  the  allegation  of  a  better  right  on  the 
part  of  the  person  opposing,  than  of  the  person  claiming 
the  curatorship,  otherwise  it  shall  be  rejected  with  costs, 
and  shall  not  prevent  the  confirming  of  the  curatorship  to 
the  person  demanding  it,  if  he  possess  such  requisites  and 
give  such  security  as  the  law  calls  for. 

C.  p.  963. 

973.  Summary  Trial — If  the  opposition  rests  on  a  right 
of  preference  alleged  by  the  person  opposing,  the  court 
shall  decide  on  the  opposition  in  a  summary  manner,  and 
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shall  confer  the  curatorship  nccording  to  law,  with  ang"^^ 
of  appeal  to  the  other  party,  however,  as  hereafter  de- 
clared. I 

0.'P.  580,  876, 1084. 

§4- 
Of  the  Benefit  of  Inventory. 

974.  Benefit  of  Inventory — The  heir  who  wishes  to  en- 
joy  the  benefit  of  inventory,  and  to  have  time  for  deliber. 
ating,  shall,  as  soon  as  he  is  made  acquainted  \vit*^  the 
death  of  the  person  to  whose  succession  he  is  call^^*  pre- 
sent a  petition  to  the  judge  of  probate  where  the  succession 
is  opened,  to  declare  his  intention  of  taking  the  tjnie  al- 
lowed to  deliberate,  and  shall  pray  that  an  exact  iti^^^^ory 
be  made  of  the  succession  property,  after  removing  the 
seals,  if  any  have  been  affixed. 

975.  Inventory — The  judge  to  whom  such  petition  is 
presented,  shall  appoint  some  notary  to  make  an  inveflton 
of  the  property  of  the  succession. 

976.  Appointment  of  Administrator — During  the  time 
allowed   for   making  the  inventory  and  for  deliberating, 
the   judge   shall   appoint   an  administrator   to  retain  the 
property,  if  any  of  the  creditors  of  the   succession  shall 
require  it,  and  in  making  such  appointment  he  shall  prefer 
the  beneficiary  heir;   such  administrator  shall  give  good 
and  sufficient  security,  in  the  same  manner   as  curators 
of  vacant  estates  and  absent  heirs,  unless  the  said  admin- 
istrator  shall   prefer  giving   such   security  by  a  special 
mortgage. 

(A)  Administration: 

1.  Heir  accepting  with  benefit  of  inventory  can  not  be  put  in 
possession  until  after  administration  has  been  closed. 

Succession  of  Linton,  27  A.  351 ;  12  R.  333 ;  Succession  of  Ogden,  10  B. 
457;  7  K.  42;  Succession  of  BolB^nac,  21  A.  864;  Westholtz  ts.  Weft- 
hoItz,9A.  293;  Succession  of  Story,  8  A.  602;  Goux  vs.  Moncla, «» 
A.  743. 
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2.  Heir  accepting  tineonditionally  may  stop  administration 
and  take  possession. 

Brasbear  vs.  Conner,  29  A.  349;  21  A.  278;  Saucesslon  of  Dunford,  25 
A.  56. 

(B)  Provisional  administrator : 

Provisional  administrator  not  known  now  to  our  law. 
Sucoessiun  of  Clark,  30  A.  801. 806. 

Person  appointed  to  preserve  property  is  more  of  a  keeper 
or  guardian  than  administrator. 
Id. 

(C)  When  no  Ttdministratiomoill  be  ordered: 

1.  Administrator  will  be  appointed  when  some  of  the  heirs  are 
beneficiary  and  there  are  debts,  and  creditors  or  heirs  of 
age  demand  administration. 

Suooesslon  of  Clark,  80  A.  807. 

2.  Aliter  where  there  are  no  debts. 

Brasbear  vs.  Conner,  29  A.  347;  Succession  of  Rauragarden,  35  A.  133; 
Succession  of  Walker,  32  A.  321;  Burton  vs.  Brugier,  30  A.  478;  Suc- 
cession of  Welsh,  36  A.  702;  Succession  of  Sutton,  20  A.  150. 

8.  Mere  allegation  of  debt  not  sufficient  to  justify  appoint- 
ment ;  prima  facie  case  must  be  made  out. 

Succession  of  Sarrazin,  34  A.  1170. 

(D)  Who  may  be  appointed  administrator: 

1.  Woman  interested  as  heir  may  be  appointed  administratrix. 

Succession  of  Block,  6  A.  810;  Succession  of  Penney,  10  A.  290;  Suc- 
cession of  Williamson,  HA.  262;  Ferrar's  Administratrix  vs.  Lam- 
beth, 11  L.  108;  Succedsion  of  Sloaue,  12  A.  610;  overruling  Cusa  vs. 
Calvana,  4  A.  538,  and  Carraby  vs.  Carraby,  7  N.  S.  466. 

2.  Where  administratix  is  married  woman,  her  husband  acts 
conjointly  with  her. 

Succession  of  Gusman,  36  A.  300. 

3.  Tutrix  of  minors  may  administer  estate  until  opposed  by 

creditors. 

state  ex  rel.  Jones  vs.  Shreveport,33  A.  1247;  Succession  of  Sutton,  20 
A.  150;  Bryan  vs.  Atchison,  2  A.  463;  Succession  of  Story.  3  a.502; 
Monget  vs.  Penny,  7  A.  134;  State  Ys.  Heirs  of  Leckie,  14  A.  641;  Vin- 
cent vs.  IVAnbigne,  19  A.  629;  Diokason  vs.  Smith,  5  A.  197. 

(E)  AdministrcUor  a^tsfor  succession: 

Heirs  can  not  sue  for  debts  or  damages  due  estate  under  ad- 
ministration.   Their  recourse  is  against  administrators. 
Sloan  vs.  Stevenson  &  May,  24  A.  280;  Succession  of  Ogden,  lu  R.  457; 
12B.41;  12  B.323. 
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F)  Criving  bond: 

1.  Failure  of  executor  to  give  bond  ipsofcu^  vacates  his  ap- 
pointment. 

Succession  of  Feray,  81  A.  727. 

2.  Administrator's  bond  enures  to  benefit  of  heirs  and 
creditors. 

Gouz  vs.  MoDCla,  BO  A.  744. 

977.  Creditors  and  Legatees — Action  By— After  the 
expiration  of  the  time  for  making  the  inventory  and  for 
deliberation,  the  creditors  and  legatees  of  the  succession, 
or  any  of  them,  may  present  a  petition  to  the  judge  of 
probate  of  the  place  where  the  succession  is  opened,  and 
demand  that  the  beneficiary  heir  be  cited  and  made  to 
declare  whether  he  accepts  or  refuses  the  succession. 

Prior  to  and  up  to  time  of  such  action,  succession  may 
be  renounced  if  heir  have  done  nothing  indicating  ac- 
ceptance. 

Succession  of  Richardson,  14  A.  1. 

978.  Renunciation  of  Heir — If  on  such  demand  the 
beneficiary  heir  shall  offer  his  renunciation  in  due  form, 
he  shall  be  dismissed  with  costs,  and  the  administrator  of 
the  succession  shall  proceed  to  sell  the  propertj'  and  pay 
the  debts,  under  the  authority  of  the  judge  of  probate  who 
appointed  him,  in  the  same  manner  curators  of  vacant 
estates  are  required  to  do. 

979.  Call  on   Heir    to  Accept   or  Renounce— Where 

the  presumptive  heir  of  a  person  deceased  has  not  prayed 
for  time  to  deliberate,  every  creditor  or  legatee  of  the  de- 
ceased may,  ten  days  after  the  opening  of  the  succession, 
cite  such  heir  to  appear  before  the  judge  of  probate,  and 
call  on  him  to  declare  whether  he  accepts  the  succession 
or  refuses  it. 

C.  p.  074. 

980.  Acceptance— Effect— If  the  heir  thus  cited  declares 
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that  he  accepts,  or  if  he  be  silent  or  make  default,  he 
shall  be  considered  as  having  accepted  the  succession 
purely  and  unconditionally,  and  may  be  sued  as  if  he  had 
done  so. 

(A)  What  will  not  amount  to  an  acceptance : 

1.  Institution  of  suits  purely  conservatory  in  character  with 
suitable  reservations. 

Succession  of  Lamm,  40  A.  312. 

2.  Sale  of  residuary  rights,  remaining  to  heir  after  adminis- 
tration. 

Saccession  of  Webre,  35  A.  267. 

(B)  What  will  amount  to  an  acceptance : 

1.  All  acts  treating  the  property  as  his  own  by  heirship,  such 
as  selling  it; 

Duplessls  vs.  White,  6  A.  5U;  Benedict  vs.  Bonnet,  39  A.  972;  Clans  vs. 
Bnrgess,  12  A.  143. 

Or  compromising  claims. 

Succession  of  Plunkett,  12  A.  668. 

2.  Appearance  in  judicial  proceedings  to  assert  rights  as  heir. 

Anderson  vs.  Cox,  6  A.  12;  Trozillo  vs.  Tmxillo,  11  A.  416;  McQueen 
vs.  Sandel,  15  A.  140;  Brashear  vs  Conner,  29  A.  Ml;  Sanford  vs. 
Toadvlne,  15  A.  170;  White  vs.  Blanohard,  19  A.  60;  Succession  of  Mc- 
Oall,  28  A.  718;  Succession  of  Zeringue,  21  A.  717. 

8.  Mortgaging  the  property. 

Scott  vs.  Briscoe,  36  A.  297. 

4.  Or  otherwise  acting  as  owner. 
McMasters  vs.  Place,  8  A.  431. 

6.  Suing  as  heir. 

Cody  vs.  Broad,  29  A.  347. 

^.  Paying  debts  of  succession  without  reservation. 

Loubierre  vs.  LeBlanc,  12  A.  210;  8  N.  S.  .V)6. 

981.  Heir  May  Ask  Time— But  if  he  declares  that  he 
wishes  for  the  benefit  of  inventory  and  for  time  to  delib- 
erate, the  judge  shall  delay  pronouncing  on  the  matter, 
until  the  expiration  of  the  time  allowed. 

982.  Heir— Final  Action  By— But  if,  when  the  creditor 
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or  legatee  makes  such  demand,  the  time  allowed  t>y 
has  already  expired,  the  heir  shall  be  obliged  to  d^^ 
his  intention  within  a  time  to  be  allowed  by  the  judg^* 
more  than  ten  days  from  that  on  which  he  ought  to  bM 
given  his  answer. 

C.  p.  974. 

Of  Settlement  of  SfuccessionB. 

983.  Courts  of  Probate — Action  of  Revendication— All 
debts  in  money  which  are  due  from  successions  adminis- 
tered by  curators  appointed  by  courts  and  by  testamentaiy 
executors,  shall  be  liquidated,  and  their  payment  enforced 
by  the  court  of  probate  of  the  place  where  the  succession 
was  opened. 

The  case  is  different  with  respect  to  the  action  of  re- 
vendication and  other  real  actions  which  shall  be  insti- 
tuted against  such  estates ;  they  mdy  be  brought  before 
the  ordinary  tribunals,  provided  that  the  court  of  probate 
shall  not  have  jurisdiction  in  suits  where  the  amount  ^ti- 
volved  shall  exceed  five  hundred  dollars. 

(Inoperative  as  to  money  limit.     See  Art,  80  of  Constitution.) 

C.  r.  924,  988,  993,  1054. 


1.  Suit  against  executor  in  that  capacity  most  be  brought  be- 
fore court  in  which  succession  is  opened. 

Gee  vs.  Thompson,  37  A.  598. 

2.  Probate  court  can  order  sale  of  mortgaged  property  at  in- 
staace  of  mortgage  creditor. 

Wisdom  vs.  Buck ner,  81  A.  52;  Mason's  Executor  vs.  Fttller,  12  A.  tt; 
Williams  vs.  Hunter,  13  A.  477;  dicta  to  the  contrary  In  rn>o>i  »»* 
vs.  Mari^y,  11  B.  211 ;  (iraham  vs.  Markey,  22  A.  267;  Staters.  Jadge, 
20  A.  311,  are  all  obUer, 

3.  And  only  probate  court  has  power  to  order  sale  of  succes- 
sion property  seized  under  fieri  facias, 

Houston  vs.  Chi Wers,  24  A.  472 ;  OoMler  vs.  Stanbrough, «  ^  ^'   **' 
nard  vs.  Stanbrough,  9  R.  256. 
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But  where  property  is  specially  mortgaged,  it  may  be 
seized  and  sold  via  executiva  by  court  of  ordinary  juris- 
diction. 

Dapuy  VB.  Bemiss,  2  A.  513 ;  Boquille  ts.  Faille,  1  A.  204. 

984.  Presentation  of  Claims— No  bearer  of  a  claim  of 
money  against  a  succession  administered  by  a  curator  ap- 
pointed by  a  judge  or  by  a  testamentary  executor,  shall 
commence  an  action  against  such  succession,  before  pre- 
senting his  claim  to  the  curator. 

1.  Presentment  of  claim  condition  precedent  to  suit  to  en- 
force claim  against  snccession. 

Hearsey  ts.  Bates,  33  A.  301 ;  Vavasseur  vs.  Mouton,  34  A.  1046. 

But  want  of  presentment  is  matter  of  plea  in  limine. 

3  A.  408;  2R.264;  1R.391. 

2.  Party  suing  on  a  recognized  claim  must  pay  costs. 

Suooession  of  Romero,  29  A.  493;  Berens  vs.  Executors  of  Boutte,  81  A. 
115;  Suooession  of  Richmond,  85  A.  863 ;  30  A.  853 ;  32  A.  753. 

3.  Acknowledgment  of  administrator  suspends  prescription 
during  his  gestion. 

Rensbaw  ts.  Stafford,  30  A.  853 ;  Succession  of  Romero,  29  A.  493;  Troen- 
del  vs.  Dubouohel,  32  A.  763;  Succession  of  Patrick,  30  A.  1071;  Suc- 
cession of  Richmond,  35  A.  863;  32  A.  337;  33  A.  305;  Succession  of 
Mansion,  34  A.  1247;  Morris  vs.  Cain,  39  A.  722. 

And  operates  as  estoppel  against  subsequent  denial. 

Succei^sion  of  Richmond,  35  A.  863. 

4.  Alleged  creditor  must  prove  his  ownership  of  the  debt. 
His  position  is  not  assimilated  to  bearer  of  a  promissory 
note. 

Sncoesslon  of  Gale,  21  A.  488. 

6.  Defendant  administrator  can  not  plead  exception  of  want 
of  amicable  demand  of  the  smaller  sum,  when  he  has  re- 
fused payment  of  the  larger. 
Fignras  vs.  Benoist.  11  A.  683. 

985.  Approval  by  Curator  or  Testamentary  Executor 
or  Administrator — If  such  claim  be  liquidated  and  be  ac- 
knowledged by  the  curator  or  testamentary  executor  or 
administrator,  he  shall  write  on  the  evidence  of  the  claim, 
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or  on  a  paper  which  he  shall  annex  to  it,  a  declaration 
signed  by  him,  and  stating  that  he  has  no  objection  to  the 
payment  of  such  claim;  after  which  the  bearer  of  such 
claim  shall  submit  it  to  the  judge,  that  it  may  be  ranked 
among  the  acknowledged  debts  of  the  succession. 

1.  Writing  on  back  of  claim  approval  is  not  exclusive  mode 
of  acknowledging  debt  of  succession.  Confession  of  judg- 
ment is  equivalent;  so  is  giving  of  note. 

Cloutier  vb.  LemAe,  38  A.  35.5;  Heirs  of  Homsby.  32  A.  :«7:  Renshiw 
vs.  Stafford,  30  A.  b53;  Succession  of  Mansion,  34  A.  1247;  Wilson  vs. 
Mrs.  Early,  18  A.  2». 

So  is  placing  a  debt  on  account  by  administrator. 

Maralst  vs.  Guilbeau,  31  A.  713;  Porter  vs.  Hornsby. «  A.  337. 

2.  Acknowledgment  may  be  written  on  other  piece  of  paper. 

Crawford  vs.  Childress,  23  A.  185;  Troendel  vs.  Debouchel,  33  A.  7il 

3.  Attorney  at  law  can  not  allow  claims  against  succession. 

Succession  of  Winn,  SO  A.  703;  Succession  of  Poassln,  27  A.  296;  bat  see 
Succession  of  Yarborough,  16  A.  260, 261,  and  Maraist  vs.  Guilbeta, 
81  A.  713,  where  letter  of  acknowledged  attorneys  of  administratur 
was  an  acknowledgment. 

4.  Executor  or  administrator  can  not  revive  a  prescribed  debt 
by  any  acknowledgment. 

Dickson  vs.  Succession  of  Compton,  24  A.  83;  Smith  vs.  Ooon,  22  A.  445; 
Sevier  vs.  Succession  of  Gordon,  21  A.  373;  12  B.  16;  Miltenberger  t«. 
Withrow,  24  A.  183;  Whlttaker  vs.  Swain,  9  A.  123 ;  Lafon's  llelr^^s. 
Executor,  3  N.  S.  7i6;  Planner  vs.  Leoompte,2S  A.19S;  BielilT*.  Mar- 
tin, 29  A.  16. 

986.  Action  on  Claim — If  the  claim  be  not  liquidated, 
or  if  the  curator  or  testamentary  executor  or  administrator 
have  any  objection  to  it,  and  consequently  refuse  to  ap- 
prove it,  the  bearer  of  the  evidence  of  such  claim,  what- 
ever may  be  its  amount,  may  bring  his  action  against  the 
curator  or  administrator  in  the  ordinary  manner,  before 
the  court  of  probate  where  the  succession  was  opened,  or 
before  the  district  court,  according  tq  the  amount  involved, 
and  may  obtain  judgment  in  the  same  manner  as  in  other 
cases. 

C.  p.  164,  924. 
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1.  Creditor  with  unliquidated  and  unacknowledged  claim  may 
proceed  both — 

(a)  By  opposition  to  account. 

state  Ts.  Jadge,  16  A.  871 ;  Succession  of  McOalop  16  A.  224;  Sac- 
cession  of  Mouton.  23  A.  527;  Succession  of  Irwin,  33  A.  64;  10 
L.  850;  5  A.  709. 

And  opposition  must  be  specific  and  explicit. 

Succession  of  Bofenscheu,  29  A.  711. 

(b)  And  by  an  independent  and  direct  action. 

Stafford  vs.  Succession  of  Mcintosh,  38  A.  656. 

And  not  by  rule,  particularly  when  claim  is  not  liqui- 
dated. 

Succession  of  Jacobs,  5  R.  271. 

2.  And  no  fl,  fa,  issues  on  judgment  recognizing  a  claim 
against  a  succession. 

state  ex  rel.  Gausson  vs.  Judge,  21  A.  44;  l^gendre  ts.  McDonogh,  6 
X.  S.  514;  Hall  A  Lisle  vs.  Selden,  29  A.  118. 

3.  Though  no  execution  issues,  decision  of  court  is  a  judgment 
prescriptible  in  ten  years. 

Succession  of  Irwin,  33  A.  66. 

4.  When  claim  acknowledged  by  administrator,  prescription 
runs  from  date  of  acknowledgpnent. 

Succession  of  Poussin,  27  A.  2^;  but  see  to  the  effect  that  acknowl- 
edgment completely  suspends  current  of  prescription  pending  ad- 
ministration, ReushawVs.  Stafford,  30  A.  8>3 ;  Succession  of  Romero 
25  A.  495. 

6.  Until  creditor's  claim  is  acknowledged  or  liquidated  he  can 
not  demand  account  or  interfere  in  administration. 

MIguez  vs.  Delahoussaye,  25  A.  231;  5  B.  96;  3  A.  407. 

987.  Concurrent  Payment — But  the  creditor  who  has 
obtained  such  judgment,  or  the  acknowledgment  of  his 
debt,  can  only  obtain  the  payment  of  it  concurrently  with 
the  other  creditors  of  the  succession,  unless  it  be  such  a 
privileged  claim  as  ought  to  be  paid  without  delay. 

C.  p.  1053, 1054. 

(A.)  And  if  creditor  issues  fi,  fa.  on  judgment  against  unliquidated 
suecessiony  he  may  be  enjoined. 
Ledonx  ts.  Breauz,  27  A.  190. 
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(BJ  Right  of  special  mortgage  creditor : 

Special  mortgage  creditor  may  proceed  via  executiva  against 

property  though  in  succession. 

State  ex  rel.  Sauve.  vs.  Judge,  21  A.  311 ;  11  R.  213;  7  B.  50^;  GaUy  n. 
Dowling,  30  A.  321;  Lamorere  vs.  Cox.  32  A.  24'?:  Durand  t».  Deli- 
houssuye,  28  A.  622;  Boguille  v«.  Faille,  1  A- 304;  Lavillcbeuve  vi. 
Heirs  of  Frederic,  20  A.  374;  Succession  of  Wilson.  12  A.  601. 

But  for  unsatisfied  balance  he  must  go  to  probate  court, 
charged  with  settlement  of  succession. 

11  U.  209. 

988.  Tableau  of  Debts — When  the  time  for  paying 
creditors  shall  have  arrived,  the  curators  or  testamentan' 
executors  shall  call  together  all  the  creditors  of  the  suc- 
cession, in  the  manner  provided  by  law,  to  receive  what 
is  due  to  them,  as  also  interests  and  costs,  if  the  estate  be 
sufficient  for  that  purpose,  or  to  determine  the  order  in 
which  they  shall  be  paid,  if  it  be  insufficient. 

C.  p.  1053,  1054.  , 

989.  Interest  on  Claims — As  the  creditors  of  estates 
administered  by  curators  or  testamentary  executors  or 
administrators  can  only  obtain  payment  after  certain  de- 
lays, interest  shall  be  allowed  on  their  debts,  it  the  estate 
be  sufficient,  from  the  death  of  the  debtor,  if  they  were 
due  at  that  time,  or  from  the  date  when  they  became  due, 
if  it  were  after  that  event,  although  no  judicial  demand 
may  have  been  made. 

Interest  on  debts  due  by  estates: 

Interest  runs  from  time  debt  was  due. 

Gonsoulin  vs.  Migues,  6  A.  565 ;  Fusilier  vs.  Bablneau,  14  A.  761;  Con- 
rad vs.  Burbuuk,  24  A.  18;  Succession  of  Richmond,  35  A.  864. 

990.  Sale  of  Succession  Property — It  shall  be  the  dut} 
of  the  several  judges  of  probate,  on  the  application  of  the 
creditors  or  any  creditor  of  a  vacant  estate,  to  cause,  on 
the  requisite  advertisement  being  made,  so  much  of  the 
property  of  the  said  estate  as  is  necessary  to  pay  the  debts 
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of  the  same  which  may  be  due,  to  be  offered  for  sale,  and 
sold  at  public  auction  to  the  highest  bidder  for  cash,  if 
the  creditors  require  it,  and  if  on  thus  offering  said  prop- 
erty for  sale,  the  appraised  value  should  not  be  bid  and 
obtained,  then  the  same,  in  not  less  than  fifteen  nor  more 
than  twenty-five  days  from  the  time  it  is  thus  offered,  be 
sold  at  public  auction,  and,  after  public  advertisement,  to 
the  highest  bidder,  for  what  it  will  bring  on  a  credit  of 
twelve  months;  provided,  however,  that  in  all  sales  of 
effects  belonging  to  successions,  minors  or  interdicted 
persons  on  a  credit,  the  purchaser  shall  give  a  twelve 
months'  bond,  with  good  security,  to  be  approve*d  by  the 
representative»of  the  estate,  minor  or  interdicted  person, 
and  a  mortgage  retained  on  the  property  sold ;  if  it  be 
mortgaged  property,  the  bond  to  be  duly  recorded,  so  as 
to  operate  a  mortgage,  such  bond  to  have  force  and  effect 
as  twelve  months'  bonds  taken  in  sales  under  writs  of 
fieri  facias;  and  the  collection  of  such  twelve  months' 
bonds  shall  be  enforced  in  the  same  manner  as  twelve 
months'  bonds  taken  in  accordance  with  articles  seven 
hundred  and  nineteen  and  seven  hundred  and  twenty  of 
the  Code  of  Practice,  upon  execution  issued  upon  such 
twelve  months'  bonds  by  the  clerk  of  the  court  which 
issued  the  order  for  sale  of  the  property,  and  such  clerks 
are  hereby  authorized  and  required  to  issue  such  execu- 
tions on  the  demand  of  any  person  having  the  legal  right 
to  control  such  bond. 

0.  p.  719,  720. 

{A)  Sale  of  auccesaion  property: 

1.  By  whom  order  for  sale  issued.  Power  of  clerk:  In  all  cases 
order  may  be  issued  by  judge  himself,  and  in  most  eases  it 
must,  but  under  Sec.  4  of  Act  43  of  1882  defining  powers  of 
clerks,  the  clerk  in  case  of  absence  or  recusation  of  judge 
may  issue  order  for  sale  on  application  of  succession  repre  - 
sentative,  accompanied  by  a  statement  of  debts  of  succes- 
sion. 

Act  43  of  1882. 
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(a)  It  seems  that  if  application  be  by  creditor^  o^  if  judge 
be  not  absent  and  application  emanates  oitli^r  from 
creditor  or  succession  representative,  clerk  h^  no 
power  to  issue  order  of  sale. 

Davie  vs.  Sorlber  et  ah,  88  A.  652;  Mason  vs.  WllUanns*  I J  A.  68L 

(b)  Semble,  that  only  in  above  cases  can  clerk  Bcty  tor  his 
judicial  powers  are  strictly  construed. 

State  ex  rel.  Boyd  vs.  Green,  34  A.  1027;  Succession  ot  Prlee,» 
A.  907. 

(B)  Clerk  can  not  approve  tableau : 

It  further  appears  that,  though  clerk  may,  in  above  CMe«» 
order  sale  of  succession  property,  he  can  not  approve  tab- 
leaux of  debts,  homologate  accounts  of  administration  or 
authorize  administrators  to  pay  debts. 
Succession  of  Price,  85  A.  907. 

(C)  Order  of  sale  protects  adjudicatee: 

Where  clerk  has  power  his  order  is  equivalent  to  that  of  J^^K^ 
and  protects  adjudicatee. 

Woods  vs.  Lee,  21  A.  605;  Succession  of  Gumey.  14  A.  622;  ?ac<?^®" 
of  Boyd,  12  A.  611;  Mitchell,  Executor,  vs.  Levi,  23  A.  634;  SucceMion 
of  Hebard,  18  A.  485,  493;  Nesom  vs.  Weiss,  .«M  A.  1010;  Duolf'^^^'T  ^J] 
Vaugh,  27  A.  599;  Succession  of  Vaugh,  26  A.  150;  McCoH^" 
Minor,  2  A.  466;  Wright  vs.  Cummlngs,  19  A.  358. 

(D)  Who  may  apply  for  sale : 

1.  Creditor;  but  only  when  acknowledged  by  admioi^*^^ 
or  by  judge. 

Successiou  of  Winn,  30  A.  702;  Succession  of  Connolly,  5  A.  733. 

(a)  He  may  rule  administrator  to  show  cause  why  pi^oj. 
erby  should  not  be  sold. 

Vincent  vs.  D'Aublgne,  19  A.  529;  Mason  vs.  Williams,  12  A.  6B. 

(b)  Proceedings  contradictorily  with  succession  represen- 
tative are  necessary. 

Succession  of  Macias,  36  A.  414;  citing  29  A.  560;  S3  A.  343;  %  A. 
804;  10  A  238;  6  A.  408. 

(c)  And  where  sale  takes  places  thus  under  a  mortgage, 
it  may  be  sold  if  it  bring  only  two -thirds  of  appraise- 
ment. 

Id. ;  see  "Appraisement,"  infra. 

2.  Executor  or  administrator,  as  representative  of  aU  the 
creditors,  may  initiate  and  perfect  the  sale,  which  may 
be  for  two -thirds  of  appraisement. 

Succession  of  Hood,  33  A.  470;  Succession  of  Weber,  16  A.  420. 
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(E)  Time  of  application  for  sale : 

It  may  be  made  before  filing  of  tableau  or  aecotmt,  and 
creditor  need  not  rule  administrator  or  succession  repre-  ' 
sentative  to  account. 

Saooesslon  of  Tabor.  88  A.  844;  Succession  of  DeouIr»  22  A.  871:  Sao* 
oessloD  of  Smith.  9  A.  109;  Bank  vs.  McDonogh,  7  A.  232;  Succession 
of  Ogdeu,  10  R.  457;  Heirs  of  Brown  vs.  Jacobs  et  aL,  24  A.  580. 

991.  Sale,  Continued — It  shall  be  the  duty  of  the  judge 
of  probate  in  all  cases  of  vacant  estates,  on  the  applica- 
tion of  the  creditors  or  any  creditor  thereof  whose  debt 
shall  not  then  be  due,  to  sell,  after  the  usual  advertise- 
ments, upon  the  conditions  contained  in  the  preceding 
article,  so  much  of  the  estate  as  will  be  sufficient  to  pay 
the  claim  or  claims  of  the  creditors  who  shall  make  the 
application,  and  on  such  terms  of  credit  as  will  cor- 
respond ^ith  the  falling  due  of  the  several  claims  of  the 
creditors. 

O.  p.  668,  686. 

992.  Sale,  Continued — The  principles  contained  in  the 
two  preceding  articles  shall  apply  to  all  successions  ac- 
cepted with  benefit  of  inventory,  whether  the  heirs  or 
minors  are  of  age,  and  to  all  successions  administered  by 
administrators. 

993.  Payment  to  Creditors — Ten  days  after  the  classi- 
fication and  order  of  the  payments  shall  be  fixed  by  the 
court  of  probate,  and  as  often  thereafter  as  a  majority  of 
the  creditors  in  amount  may  require  it,  it  shall  be  the 
duty  of  the  curator  to  account  for  before  the  judge  of 
probate  and  pay  over  to  each  of  the  creditors  or  their 
representatives,  a  due  proportion  of  the  sums  which  he 
may  have  in  his  hands;  and  on  his  failing  to  render  his 
account,  ten  days  after  being  notified  of  the  demand  of 
the  creditors  to  that  effect,  or  to  make  payment  within  ten 
days  after  the  account  rendered,  execution  shall  issue  of 
course  in  the  name  of  all  the  creditors  of  the  estate  or  of 
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those  to  whom  he  has  failed  to  make  payment,  against  all 
the  property  of  said  curator,  which  shall  be  sold,  after  the 
usual  advertisements,  for  what  it  will  bring  in  cash. 

C.  p.  983,  1067. 

994.  Execution  Against  Tutors  a,nd  Curators —When 
tutors  and  curators  of  minor  heirs  administer  a  succession 
with  the  benefit  of  inventory,  and  the  said  tutors  or 
curators  fail  to  pay  over  the  money  as  specified  in  the 
preceding  articles  for  the  government  of  curators  of 
vacant  estate,  execution  shall  issue  against  said  tutors  or 
curators  in  the  same  manner  as  is  provided  in  said  article 
against  the  beneficiary  heir  and  curator  of  vacant  estate, 
and  on  said  execution,  the  property  of  said  tutor  or 
curator  shall  be  sold  in  the  same  manner  as  that  of  a 
beneficiary  heir  and  curator  of  vacant  estate. 

995.  Foregoing  Rules  Applicable — When — What  is  said 
in  this  section  in  relation  to  the  liquidation  of  estates, 
only  applies  where  such  estates  are  administered  by 
curators  or  other  persons  appointed  by  a  court  or  by  testa- 
mentary executors. 

996.  Actions  Against  Heirs — The  case  is  different 
when  such  estates  are  in  the  possession  of  heirs  either 
present  or  represented  in  the  State,  although  all  or  some 
of  those  heirs  be  minors ;  for  in  such  case  the  actions  for 
debts  due  from  such  successions  shall  be  brought  before 
the  ordinary  tribunals,  either  against  the  heirs  themselves, 
if  they  be  of  age,  or  against  their  curators  if  they  be 
under  age  or  interdicted. 

C.  p.  65,  66;  Watts  vs.  Frazer,  6.  L.  386. 

Suit  against  heirs: 
1.  Will  lie— 

(a)  Only  to  the  extent  of  their'  interest  in  estate  when 
they  have  accepted  under  benefit  of  inventory. 

Banker  vs.  Durand,  26  A.  316 ;  Zuberbler  ft  Bebmi  vi.  Pw<** 
homme,  34  A.  1048. 
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And  minors  always  accept  under  benefit  of  inventory. 
Saooession  of  Hebert»  27  A.  800. 

(b)  When  heir  is  absent,  appointment  of  curator  ad  hoc 
is  proper. 

Randolph  ys.  Chapman,  21  A.  481.  "^ 


§6. 


Of  Accounts  to   be  Rendered  by  Administrators  of  EstaieSy   and 
Other  Persons. 

997.  Accounts — Who    May  Compel    Rendition — The 

judges  of  the  courts  of  probate  who  ha^e  appointed  or 
confirmed  the  tutors  or  curators  of  minors,  interdicted, 
absent,  or  other  persons  unable  to  administer  their  own 
property,  testamentary  executors,  curators  of  vacant  es- 
tates, of  absent  heirs,  or  other  persons  administering  suc- 
cessions, alone  have  the  power  of  compelling  them  to  ac- 
count and  pay  over  what  they  may  be  found  to  owe 

C.  p.  924, 1007;  12  A.  637;  31  A.  713;  20  A.  580;  9  A.  336;  9  A.  400;  13  A.  514;  HR.  5. 

998.  Accounting — How  Demanded — Therefore,  if  a 
minor,  a  person  under  interdiction  when  restored  to  his 
rights,  an  absentee  whose  property  has  been  administered 
by  a  tutor  or  curator,  wishes  to  make  his  tutor  or  curator 
account  for  his  management,  he  shall  present  his  petition 
for  that  purpose  to  the  court  of  probate  by  whom  such 
tutor  or  curator  was  appointed,  praying  that  he  may  be 
cited  to  appear  in  the  ordinary  manner,  and  that  he  may 
be  decreed  to  give  an  account  of  his  administration,  or 
pay  such  sum  as  he  may  suppose  to  be  due. 

C.  p.  1000,  1023. 

999.  Demand  By  Minor  —The  minor  who  has  a  right  to 
demand  his  account,  can  only  institute  the  action  in  his 
own  name,  after  the  attainment  of  full  age.  If  he  has 
not  reached  the  age  of  majority,  he  shall  be  assisted  by 
the  under-tutor,  even  if  he  be  emancipated,  unless  he  be 
a  married  man. 
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If  the  minor  be  a  married  woman,  she  may  sue  and  be 
sued,  even  in  the  case  provided  for  by  this  article;  pro- 
vided, she  acts  under  the  authority  and  with  the  consent 
of  her  husband,  though  himself  a  minor. 

O.  p.  968. 

1000.  Presentation  of  Claims  By  Heirs— When  the 
heirs  or  other  persons  entitled  to  successions  which  arc 
administered  by  curators  appointed  by  a  judge,  or  by  tes- 
tamentary executors,  shall  present  themselves  or  send 
their  powers  to  reclaim  such  successions,  they  shall  pre- 
sent a  petition  ^o  the  judge  who  appointed  or  confirmed 
these  curators  or  executors,  praying  that  they  may  be 
cited  and  compelled  to  account  for  their  administration. 

18  A.  155;  12  A.  445;  9  L.  288;  10  L.  478;  36  A.  818. 

All  heirs  need  not  join  in  demanding  account. 

12  A.  268. 

looi.  Filing  Proofs — The  said  heirs  or  other  persons 
claiming,  shall  file  along  with  their  petition  all  such  proofe 
as  may  go  in  support  of  it,  to  the  end  that  the  curator  or 
testamentary  executor  may  be  made  acquainted  with 
them. 

Suooession  of  Lorenz,  41  A.  1093. 

1002.  Summary  Hearing — The  judge  shall  pronounce 
on  his  claim  in  a  summary  manner,  as  soon  as  the  time 
allowed  for  the  curators  or  executors  to  answer  shall  have 
expired. 

1003.  Putting  in  Possession — When — Order  to  Account 
— If  from  the  examination  of  the  testimony  produced  in 
support  of  the  prayer,  the  judge  discovers  that  the  peti- 
tioners are  entitled  to  the  succession,  he  shall  put  them  in 
possession  of  it,  and  shall  direct  the  curator  or  executor 
to  render  an  account  within  a  reasonable  time  to  be  ixed 
by  him. 

38  A.  805. 
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1004.  Objections  to  Account — If  the  curator  or  execu- 
tor obeys  the  order  and  renders  his  account,  the  heirs 
or  other  claimants  shall,  within  three  days  afterwards, 
file  their  written  objections,  if  they  have  any,  signed 
by  themselves  or  their  counsel,  to  each  item  of  the  account 
to  which  they  object,  or  of  which  they  pray  for  the  re- 
jection, 
c.  p.  &«. 

Opposition  to  cuscount: 

1.  Most' be  in  writing. 

SuocoMion  of  Blakeley»  12  R.  165. 

2.  At  what  time  may  be  filed  : 

May  be  filed  at  any  time  before  actoal  homologation. 

Succession  of  Price,  85  A.  907;  Suooession  of  MAoaity,  h  A.  888; 
Succession  of  Mouton,  23  A.  528;  Succession  of  Hardesty,  22  A. 
332;  Succession  of  Scott,  41  A. 

8.  By  whom  filed: 

(a)  Attorney  claiming  fees  for  legal  services. 
Succession  of  Sterry,  88  A.  855. 

(h)  An  heir. 

Succession  of  Bomero,  25  A.  534;  Succession  of  Barbour,  17  A. 
173;  28  A.  607;  18  A.  178;  Succession  of  Bozant,  5  A.  709. 

(c)  Mortgage  creditor. 

Tureaud  vs.  Gez,  21  A.  255. 

(d)  Ordinary  creditor. 

Succession  of  Hughes,  14  A.  868;  Oavaroc  vs.  Fournet,  28  A.  587; 
Succession  of  Glover,  2  A.  2. 

4.  Who  can  not  oppose  account: 

(a)  Joint  executor. 

,  5  A.  118. 

(b) ,  Or  other  succession  representative. 
Succession  of  Prudhomme,  28  A.  229. 

(o)  One  who  has  not  proved  his  claim. 
Succession  of  Oabouret,  9  A.  520. 

(d)  One  who  is  on  account  and  succession  is  fully  solvent. 
Succession  of  Gobs,  37  A.  429. 

5.  Opposition  must  be  specific. 

Bncoession  of  Bofenschen,  29  A.  711. 

XO05.  Reference  to  Auditors— The  judge  may  himself 
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decide  on  those  objections,  or  refer  them  to  auditors  to 
make  a  report  on  them  to  him. 

0.  p.  447. 

ioo6.  Costs  of  Proceeding — If  from  his  own  examina- 
tion, or  the  report  of  the  auditors,  the  judge  thinks  the 
objections  unfounded,  he  shall  condemn  the  party  making 
them  to  pay  the  costs;  if,  on  the  other  hand,  he  con- 
siders them  well  founded,  he  shall  sentence  the  curator 
or  executor,  to  pay  the  costs  of  the  proceeding. 

1007.  Balance  of  Account — Interest — If,  from  a  scrutiny 
of  the  account,  the  curator  or  executor  shall  appear  to 
owe  a  balance,  he  shall  be  sentenced  to  pay  it  to  the  heirs 
or  other  claimants,  with  interest  from  the  day  of  judg- 
ment ;  if  the  balance  is  in  his  favor,  the  petitioners  shall 
be  adjudged  to  pay  him  in  the  same  manner,  and  he  may, 
until  such  payment  be  made,  retain  the  property  of  the 
succession  which  may  be  in  his  hands. 

(A)  When  account  not  binding  on  creditors  or  heirs: 
1.  When  they  have  not  been  cited. 

Succession  of  Winn,  30  A.  703;  8  B.  121 ;  Sucoession  of  Day,  3  A.  a& 

(B)  Tableau  of  distribution: 

1.  Homologation  binds  all  parties. 

Succession  of  Egana,  1^  A.  59;  Succession  of  Wellmeyer,  34  k.VS, 
Succession  of  Commagere,  38  A.  832;  Succession  of  Brown,  37  A.  339; 
3  A.  383;  20  A.  359;  23  A.  538;  22  A.  832;  Castillo  vs.  £Uiott,  13  k.^, 
33  A.  1375 ;  Succession  of  Dumford.  1  A.  93. 

2.  Homologating  judgment  should  be  signed. 

Succession  of  Ua^gerty,  27  A.  667;  Sucoession  of  Ashbrid^e,  1  A.20T^ 
Succession  of  Macarty,  8  A.  384. 

3.  Prescription  in  favor  of  administrator  mns  from  homolc 
gation  of  account. 

Courtade  vs.  Chamberlain,  4  A.  868;  Wade  vs.  Caspar!,  34  A.  211 ;  Wall 
ing  vs.  Howell,  34  A.  1106. 

1008.  Rules — When  Applicable — The  rules   above  es- 
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tablished   shall  be  observed  in  all  cases  of  petition  for  an 
account  brought  before  the  courts  of  probate. 

1009,  Attorney  for  Absent  Heirs — If  the  heirs  or  others 
entitled  to  successions  which  are  administered  by  cura- 
tors appointed  by  a  judge,  do  not  appear  or  send  their 
powers  before  the  expiration  of  the  time  at  which  such 
administrators  are  to  render  their  accounts,  according  to 
law,  it  shall  be  the  duty  of  the  judge  of  probate  who  ap- 
pointed or  confirmed  them,  to  name  a  counsel  for  the  ab- 
sent heirs,  if  there  be  not  one  already,  to  demand  an 
account  from  such  administrators,  and  to  make  them  pay 
the  balance  due,  if  there  be  any,  into  the  treasury  of  the 
State. 

loio.  His  Duty — The  counsel  thus  appointed  shall  pre- 
sent his  petition  to  the  judge  of  probate,  and  shall  cause 
the  curator  or  executor  to  be  cited  and  directed  to  render 
his  account  within  the  time  determined  by  the  judge. 

loii.  Refusal  to  Account — If  at  the  expiration  of  such 
time  he  refuses  or  neglects  to  render  his  account,  the  judge 
shall  issue  a  mandate  directing  him  to  comply  with  the 
provisions  of  the  law,  and  if  within  the  time  allowed  to 
obey  this  mandate,  the  administrator  persists  in  refusing 
to  render  an  account,  without  tendering  a  good  reason 
for  the  delay,  the  judge  shall  order  him  to  be  arrested  and 
imprisoned  until  he  renders  the  account. 

1012.  Imprisonment — Distringas — When  the  tutor  or 
curator  of  a  minor,  interdicted  or  absent  person,  or  of  a 
vacant  estate,  refuses  to  render  an  account  to  those  who 
have  a  right  to  demand  it,  such  person  may  compel  him, 
either  by  praying  that  he  be  imprisoned  until  he  do  render 
it,  or  by  having  his  property  and  income  distrained,  or  by 
using  any  other  means  which  the  law  may  afford. 

C.P.  288;  14  A.- 779;  81  A.  117;  31  A.  760. 
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§7. 

Of  the  Removal  of  TiUorUy  Curators  and  Tettameniary  fibreotttort. 

1013.  Removal  of  Tutors,  etc. — Tutors  and  curators  of 
minors,  interdicted  and  absent  persons,  and  curators  of 
vacant  estates  and  absent  heirs  or  other  administrators  oi 
successions,  may  be  removed  by  the  court  of  probate 
which  appointed  them,  for  any  of  the  causes  specified  by 
law. 

C.  p.  1018. 

Causes  for  dismissal  of  succession  representaUve: 

1.  His  permanent  departure  f^m  State,  particularly  wben  »^ 
leaves  no  representative  with  full  power. 

Suooession  of  Winn,  27  A.  688;  Terkes  vs.  Brown,  10  A.  W;  Seo**  ^*' 
Lawson,  10  A.  648 ;  Suooession  of  Penny,  10  A.  29i ;  9  A.  2t54 ;  18  ^  -  ^^ 

2.  His  faUnre  to  famish  bond;  such  failure  operates  ip9€>  f<*^ 
vacation  of  office. 

Alio* 

Succession  of  Guldry,  40  A.  571 ;  Sharlcey  vs.  Banlcston,  80  A  89i  »  ji 

cession  of  Bobb,  27  A.  S44 ;  1  A.  21 ;  28  A.  800;  Suooession  of  F0<'^^' 
A.  727. 

3.  His  failure  to  render  account. 

Brown  vs.  Ventress.  24  A,  187;  Ford  vs.  Kittredge,  26  A.  194;  R^^^  ^^ 
Crocker,  12  A.  446;  Collins  vs.  HoUier,  18  A.  686. 

But  failure  to   file  account  places  succession  repre»^^**" 
tive  in  default  only — 

(a)  When  he  has  been  ordered  to  account. 
Succession  of  Head,  28  A.  800;  Congregation  vs.  Farelly*  ^ 

583;  McClelland  vs.  Bideman,  6  A.  668 ;  Suooession  of  B^o***'* 
A.  412 ;  see,  however,  conira  Gray  vs.  Waddell,  33  A.  1085  ;  ^  -^ 
828;  14  A.  536;  37  A.  407. 

(b)  When  the  account  rendered,  which  is  alleged  to  ^ 
insufficient,  has  been  opposed  and  overruled. 

Succession  of  Calhoun,  28  A.  828. 

(c)  When  he  has  funds  to  account  for. 

Succession  of  Toy,  14  A.  586. 

4.  His  failure  to  deposit  money  in  bank. 

9  A.  412 ;  7  R.  477;  6  A.  428;  84  A.  538;  Reed  vs.  Crocker,  12  A.  445;  Saccea- 
sion  of  Pasquier,  11  A.  279 ;  22  A  96;  23  A.  584. 

But  requirement  of  deposit  in  bank  applies  only  to  Dtton®y» 
not  bills  or  stocks. 

Peale  vs.  White,  7  A.  451. 
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1014.  Of  Testamentary  Executors — Testamentary  exec- 
utors may  be  deprived  in  the  same  manner,  and  tor  the 
same  causes. 

(A)  Removal  of  succession  representatives: 

• 

1.  Who  may  demand  removal : 

(a)  Any  one  of  the  heirs. 

Kendrick  vs.  Kendriok,  19  L.  81;  12  A.  14S. 

But  not  until  the  will  is  set  aside. 
Peale  vs.  White,  7  A.  451. 

(b)  Any  creditor  or  other  person  concerned. 

23  A.  166;  16  A.  214 ;  MoOomas  vs.  RougiUo,  4  A.  128. 

But  not  where  alleged  creditor's  claim  is  denied. 

Suooession  of  Connally,  5  A.  753. 

2.  Who  can  not  demand  removal :  Public  administrator. 

Succession  of  Burnside,  34  A.  728;  Succession  of  Wiuu,  26  A.  102. 

(B)  Direct  action  to  remove : 

1.  When  necessary: 

When  succession  representative,  e.  g.y  administrator,  has 
been  appointed  and  qualified. 

Succession  of  Guilbeau.  25  A.  724 ;  Dwight  vs.  Simon,  4  A.  494 ;  bat 
see  Terkes  vs.  Brown,  10  A.  94. 

2.  When  not  necessary : 

(a)  When  he  fails  to  give  required  security. 
Succession  of  Guidry,  40  A.  671. 

(b)  When  he  fails  to  deposit  money  in  bank. 
Peale  vs.  White,  7  A.  449. 

(C)  Suit  for  removal  not  transferable  to  federal  court. 
Succession  of  Burnside,  34  A.  730;  Qaines  vs.  Fuentes,  2  Otto,  18. 

(D)  No  suspensive  appeal  from  order  of  dismissal. 
Succession  of  Townsend,  37  A.  408. 

But  devolutive  appeal  allowed. 

Succession  of  Bedford,  38  A.  244. 

(E)  Appointment  of  provisional  representative. 

Succession  of  DeFelohier,  1  A.  20;  MoOlelland  vs.  Bideinan.  5  A.  564. 

1015.  Who  May  Demand  Removal — It  shall  be  the  duty 
of  every  person  to  acquaint  the  judge  of  probate  with  the 
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fact  rendering  it  proper  to  remove  the  tutor  or  curator  of 
a  minor  or  person  interdicted. 

1016.  Duty  of  Judge — The  judge,  when  made  ac- 
quainted with  such  fact,  if  he  thinks  there  is  probable 
cause  for  removal,  shall  direct  the  under-tutor  of  the 
minor,  or  he  shall  appoint  a  curator  ad  hoc,  to  commence 
the  action. 

iSee  Succession  of  Hawkins,  35  A.  591 ;  McGiiire  v%  Ross,  12  L.  577;  Welthrs. 
Baxter.  45  A.  1064. 

1017.  Petition  and  Citation — The  action  for  the  re- 
moval of  the  tutor  or  curator  of  a  minor,  shall  be  com- 
menced by  petition  and  citation,  ^nd  the  matter  shall  be 
conducted  in  the  usual  form. 

Direct  action  to  remove  necessary. 

39  A.  394;  28A.  B24;  12  A.  613;  25  A.  724;  33  A.  1023;  10  A.  91;  4  A.  49(: 7 A. 
449;  5  A.  663;  37  A.  406;  35  A.  312;  4  A.  4%;  1  A.  20;  38  A.  244. 

1018.  Who  May  Pray  Removal — The  removal  of  cura- 
tors of  vacant  estates  and  absent  heirs,  and  that  of  testa- 
mentary executors,  or  other  administrators  of  successions, 
may  be  prayed  by  any  heir,  creditor,  or  other  person  con- 
cerned, and  the  suit  be  conducted  in  the  same  manner  as 
above. 

C.  p.  1013,  1014. 

1019.  Duty  of  Judge — The  judge  who  shall  be  made 
acquainted  with  any  fact  sufficient  to  justify  the  removal 
of  a  curator  of  a  vacant  succession  or  of  absent  heirs 
whom  he  has  appointed,  may  direct  the  counsel  of  the 
absent  heirs  whom  he  shall  appoint  for  the  purpose,  to 
institute  a  suit  in  their  name,  to  obtain  a  removal  of  such 
curator. 

Attorney  for  absent  heirs  may  sue  for  removal  and  for  stato- 
tory  penalties. 

Succession  of  Townsend,  37  A.  406;  Suooesslon  of  Thompson,  H  A-JW- 
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§8. 

Of  the  Partition  of  Estates. 

"^020.  Partition— Whenever  a  minor,  interdicted,  or  ab-  /S^S"^ 
sent  person,  is  interested  in  the  partition  of  a  succession^ 
it  shall  be  made  by  judicial  authority. 

0.  p.  116, 122, 162,  946,  909. 

1.  Representation  of  minors  in  partition : 

(a)  By  tutor,  when  the   portion  coming  to  the  minors  is 
not  to  be  divided. 

Succession  of  Agulllard,  13  A.  97;  Hagan  vs.  Griinshaw,  15  A.  394. 

(h)  By  tutor  od  hoc  to  each  minor,  when  the  interests  of 
the  minors  conflict. 

Succession  of  Story,  5  A.  208;  Gassen  vs.  Palfrey,  9  A.  660;  Met 
oalfe  vs.  Alter,  31  A.  394;  Buddecke  ys.  Buddecke,  31  A.  572. 

2.  Minors  are  necessary  parties. 

Ware  vs.  Vliarnes.  36  A.  288. 

3.  Representation  of  majors  in  partition : 

One  common  agent  can  not  represent  several  co-proprie-< 
tors. 

Metcalfe  vs.  A  Iter,  31  A.  389^  * 

4.  Partition  by  private  sale  on  behalf  of  minors. 

See  Act  25  of  1878,  p.  47. 

1021.  Partition  Between  Heirs — Even  when  air  the 
heirs  are  of  full  age,  and  present,  or  represented  in  the 
State,  the  partition  shall  be  made  by  the  same  authority, 
if  one  of  them  refuses  the  partition,  or  they  can  not  agree 
upon  the  mode  of  making  it. 

1022.  Partition— Where  Made — All  partitions  of  suc- 
cession property  shall  be  made  by  the  court  of  probate  of 
the  place  where  the  succession  is  opened. 

0.  p.  163, 165. 

Where  succession  is  closed   partition   suit  may  be  brought, 
where  property  is  situated. 

Suooesalon  of  Bayley  vs.  Becnel,  30  A.  1035. 
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1023.  Right  to  Partition— Every  heir,  whether  of  full 
age,  or  minor,  may  force  his  co-heirs  to  a  partition. 

1024.  Petition  for  Partition— The  heir  desirous  of  ob- 
taining a  partition  shall  present  his  petition  to  the  judge  of 
probate,  praying  that  his  co-heirs  may  be  cited  to  hear  the 
sentence  of  partition  and  the  mode  in  which  it  is  directed 
to  be  made. 

(A)  Who  may  initiate  partition: 

1.  Execators  and  adminiBtrators,  as  sach,  can  not  provoke 

partition  among  heirs. 

state  ex  rel.  Moore  vs.  Judge,  Bl  A.  802;  Succession  of  DameBtre,  40 
A.  677. 

2.  Oo-lessees  may  sne  for  partition. 

Lewis  vs.  Klotz,  39  A.  266. 

(B)  CHimulation  with  other  aotione:  Partition  may  be  oumuUUed: 

1.  With  demand  for  settlement  of  accounts. 

Bay  ley  vs.  Becnel»  35  A.  778. 

2.  With  petitory  action. 

Morris  vs.  Lalaurie,  34  A.  204. 

1025.  Citation  to  Co-heirs — The  judge  of  probate,  to 
to  whom  this  petition  is  made,  shall  cite  to  appear  before 
him  the  other  co-heirs,  although  all  or  any  of  them  have 
their  residence  out  of  his  jurisdiction. 

C.  p.  164. 

1026.  Service  of  Citations— The  sheriffs  of  the  dif- 
ferent parishes,  to  whom  such  citations  are  directed,  ^^^ 
serve  them  on  the  parties  concerned  residing  in  theif  P^^' 
ishes,  and  return  them  with  their  report  to  the  court  vvhicn 
issued  *hem,  in  the  satne  manner  as  with  ordinary  cita- 
tions in  othei  cases. 

C.  p.  186,  582. 

1027.  Decree  o£  Partition— At  the  expiration  of  *® 
time  allowed  for  answering  the  petition,  the  judge  ^1^*^ 
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decree  the  partition,  direct  the  manner  in  which  it  shall  be 
made,  and  refer  the  parties  to  a  notary  whom  he  shall  ap- 
point to  make  the  partition. 

Decree  of  partition : 

Has  full  force  as  judgrment :  Hence— 

(a)  It  can  not  be  collaterally  attacked. 

Baybi  vs.  Bay  hi,  35  A.  529;  Paul  vs.  Lamothe,  36  A.  818;  Fowler 
YS.  Gordon,  24  A.  270;  Bstate  of  Bouton,  11  A.  621. 

(b)  It  can  be  annulled  only  by  direct  action  by  petition 
and  citation. 

Woolfolk  Ys.  WooKolk,  80  A.  146;  bat  see  Tureaud  ys.  Gex,  21 
A.  256. 

1028.  Proceedings  Before  Notary — If,  in  the  course  of 
the  proceedings  before  the  notary,  any  controversy  should 
arise  between  the  parties,  the  judge  shall  decide  on  it  in 
a  summary  manner,  on  motion  by  the  first  party  applying 
to  him,  and  on  giving  notice  to  the  other  parties  and  a 
reasonable  time  for  them  to  answer. 

C.  p.  1084. 

(A)  Distringcis  issues,  when: 

Where  one  party  refuses  to  produce  property  to  be  partitioned, 
a  ^tringas  will  issue. 

C.  p.  686;  Traverso  vs.  Bow,  11  L.  497. 

(B)  Forms  prescribed  in  code  will  be  followed,  but  are  not  sacra- 
mental  when  inapplicable, 

Paal  YS.  Lamotbe,  36  A.  318. 

(C)  Inventory — when  not  necessary : 

1.  When  there  is  only  one  peice  of  property  to  be  partitioned. 

Paal  YS.  Lamotbe,  36  A.  318. 

2.  Where  co-owners  are  not  co-heirs. 

Paal  YS.  Lamotbe,  36  A.  318.  4 

(D)  Rulings  of  court  interlocutory, 
Marfooneaux  vs.  Marionneaux,  28  A.  892. 

1029.  Homologation — When  the  partition  is  completed 
by  the  notary,  any  person  interested  may  deposit  a  copy 
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of  the  proceedings  on  it,  in  the  office  of  the  court  which 
directed  it,  and  may  move  that  his  co-heirs  shall  be  called 
to  state,  32^thin  ten  days  after  service  of  the  order  on 
them  for  that  purpose,  any  reasons  that  they  may  have 
why  the  partition  shall  not  be  homologated. 

1.  Homologation  essential  if  there  are  minors. 

Ru88  VS.  Wood  ham,  24  A.  487. 

2.  Homologation  corrected  only  by  appeal  or  action  of  nullity. 

Saooession  of   Peret,  %  A.  158;  Woolfolk  vs.   WooKolk,  80  A.  146; 
Dufonr  vs.  Latour,  8  L.  563. 

S.  Proceedings  after  homologation: 

Parties  may  be  ruled  to  take  part  in  partition  of  farther 
assets. 

wilder  V8.  Petty.  21  A.  709. 

1030.  Opposition  to  Homologation — If  the  co-heirs  have 
:any  objections  to  the  manner  in  which  the  partition  was 
made,  they  shall  make  opposition  in  writing  to  the  homolo- 
gation prayed  for,  within  the  time  above  allowed,  stating 
the  errors  or  irregularities  of  which  they  have  to  complain 
in  said  partition. 

Grounds  for  opposing: 

1.  That  minor  not  properly  represented. 

Succession  of  Aguillard,  18  A.  97. 

2.  That  immovables  sold  for  less  than  their  appraised  valn^' 

Ventress  ys.  Brown,  30  A.  1012. 

1031.  Supplemental  Partition — When — If  the  judge  con- 
aider  the  opposition  well  founded,  in  part  or  in  whole,  he 
shall  order  that  the  partition  be  rectified,  and  shall  refer  the 
parties  to  the  same  or  another  notary  whom  he  shall  ap- 
point, who  shall  prepare  a  supplementary  act  of  partition, 
in  conformity  with  the  judge's  decision,  a  copy  of  which 
shall  be  on  the  files  of  the  court,  as  well  as  the  act  of 
partition. 

1032.  Confirmation  of    Partition — If  the   judge  con- 
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siders  the  opposition  of  the  co-heirs  unfounded,  he  shall 
confirm  the  act  of  partition,  and  it  shall  become  final  be- 
tween the  parties,  provided  the  legal  formalities  have  been 
observed. 

SECTION  II. 

Of  the  Proceedings  in  Relation  to  All  Actions  Brought  in 
the  Parish  Courts^  as  Courts  of  Probate. 

1033.  Probate  Courts — Citation — Whenever  a  pro- 
ceeding is  commenced  in  the  said  courts  by  citation,  and 
no  shorter  time  has  been  fixed  by  law,  the  defendant  shall 
have  the  same  to  appear  in  and  answer,  as  in  the  ordinary 
tribunals  of  original  jurisdiction. 

C.  p.  180,  998, 1028;  18  A.  156. 

Citation  not  required  in  roles,  as  in  rule  by  mortgage  creditor 
of  deceased  to  sell  mortgaged  property;  service  of  rule 
sufficient. 

Sacoession  of  Porter,  5  R.  96 ;  MoKeever  ys.  Keys,  6  R.  61. 

1034.  Summary  Decision — Whenever  it  is  said  in  this 
title,  that  a  cause  shall  be  decided  in  a  summary  manner, 
the  judge  shall  pronounce  upon  it  with  the  greatest  prac- 
ticable celerity,  giving  it  a  preference  over  all  other  peti- 
tions to  which  the  law  has  not  afforded  the  privilege  of  a 
summary  process. 

C.  p.  764,  767,  1028;  Caldwell  vs.  Glenn,  6  R.  9. 

1035.  Term  of  Parish  Courts— The  parish  judges  of  the 
several  parishes  shall  hold  a  regular  term  of  their  several 
courts  every  two  months,  except  in  the  parish  of  Jeffer- 
son, the  parish  judge  of  which  parish  shall  hold  his  court 
open  daily,  legal  holidays  only  excepted,  for  the  trial  of 
all  classes  of  causes  of  which  they  may  have  jurisdiction. 
Judges  of  said  courts  shall  have  the  right  to  fix  the  months 
and  days  of  commencement  in  which  said  courts  shall  sit, 
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and  to  change  the  time  from  one  month  to  another,  whcu 
in  their  judgment  the  public  interest  may  require  it. 

The  parish  courts  of  the  several  parishes  shall  hold  a 
term  of  court  each  month,  and  shall  fix  the  day  of  com- 
mencement thereof  corresponding  with  the  day  of  the 
commencement  of  the  court  in  the  preceding  month  in 
which  said  court  does  not  hold  a  term,  for  the  trial  of  ail 
causes  of  which  it  may  have  jurisdiction,  for  the  trial  of 
probate  causes,  and  the  disposition  of  such  probate  busi- 
ness as  require  to  be  done  in  open  court. 

(Inoperative.) 

Constitution,  Art.  80,  Act  1880,  No.  7. 
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1036.  No  Jury  in  Probate  Courts — ^AU  causes  tried  be- 
fore a  court  of  probate  shall  be  decided  without  the  inter- 
vention of  a  jury,  even  if  the  parties  should  wish  for  one. 

No  jury  allowed : 

1.  In  probate  court. 

Devall  vs.  Succession  of  Watteraon,  18  A.  136. 

2.  In  oppositions  to  proces  verbal  of  deliberations  of  cred- 
itors. 

Guion  V8.  Creditors,  19  A.  81. 

1037.  Powers  of  Probate  Courts — Courts  of  probate 
have  power  to  issue  orders  of  arrest,  attachments,  seques- 
tration, writs  of  distringas,  provisional  seizure,  execution 
and  injunction,  in  all  cases  where  they  may  be  necessary 
and  proper;  to  compel  the  attendance  of  witnesses;  to 
issue  commissions  for  taking  their  depositions;  to  appoint 
experts,  auditors,  arbitrators;  to  compel  parties  or  other 
individuals  to  produce  title  deeds,  papers,  or  other  objects 
which  may  be  in  their  possession ;  to  punish  contempts  ot 
their  authority,  as  other  judges  may ;  and,  in  short,  to  ex- 
ercise all  such  other  powers  not  enumerated  in  this  title 
as  may  be  necessary  to  enforce  their  jurisdiction,  and  they 
also  have  other  powers  specially  granted  them  by  law. 

C.  p.  131  et  $tq.,  210,  239,  248,  209,  280,  296,  425,  441,  471,  641,  917, 918. 
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Probate  court  has  pirwer: 

1.  To  sequester  papers  belouging  to  saccession. 

Oortles  vs.  Clarke,  1 B.  271. 

2.  To  determine  question  of  title  arising  collaterally  and  the 
examination  of  which  is  necessary. 

Babin  V9.  Nolan.  4  B.  279;  5  N.  S.  317;  6  N.  S.  298;  8  N.  3.  465;  12  L.  218;  17 
L.  24«. 

1038.  Calling  Creditors  Together — Courts  of  probate 
may  call  meetings  of  the  creditors  of  such  successions  as 
are  administered  under  their  authority,  when  the  curators 
or  executors,  or  other  administrators  of  successions,  think 
such,  meetings  necessary  to  ascertain  the  wish  of  the  cred- 
itors with  regard  to  the  manner  of  selling  the  property. 

O.  p.  1054. 

Courts  may  but  need  not  call  creditors  together. 
Saocesslon  of  Stone,  31  A.  314. 

1039.  Homologation  of  Deliberations — Courts  of  pro- 
^  bate  may  homologate  the  deliberations  of  such  creditors 

in  the  same  manner  as  is  done  in  cases  of  bankruptcy, 
and  may  pronounce  summarily  on  such  opposition  as  shall 
be  made. 

0.  p.  1034. 

1.  Homologation  of  deliberations  of  creditors  essential,  else 
sale  null. 

Ni.lu  vs.  Fontenot,  2  A.  782. 

2.  Opposition  tried  summarily  and  without  jury. 

Galon  TS.  Gnion,  19  A.  82. 

1040.  Adopting  Rules — Courts  of  probate  may  adopt 
such  rules  oi  proceeding  as  they  may  think  proper  in 
cases  not  provided  for  by  the  present  title,  provided  they 
be  not  incompatible  with  what  is  here  contained. 

1041.  Can  Not  Issue  Habeas  Corpus,  Mandamus,  etc. — 
But  judges  of  probate  can  not,  as  such,  grant  writs  of 
habeas  corpus^  or  issue  any  of  the  mandates  mentioned  in 
the  tenth  chapter  of  the  first  title  of  this  second  part 

C.  p.  791,  792.  7H«?,  87H. 
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1042.  Testimony  of  Witnesses — The  testimony  of  wit- 
nesses in  causes  before  the  courts  of  probate  shall  be 
taken  in  writing,  and  annexed  to  the  record,  and  a 
Ust.  shall  be  made  of  such  documents  as  are  prodaced 
^  by  the  parties,  and  are  not  annexed  to  the  record,  that 
they  may  be  read  on  the  appeal. 

C.  p.  601,  602,  1129. 

1.  Where  on  the  homologation  of  an  account,  opposed  or  not 
opposed,  evidence  is  not  taken  down,  case  will  be  remanded. 

SucocHsion  of  Dorville,  27  A.  131 ;  Soooession  of  Boss, 21  ▲.  611 ;  Ttiomp 
kinH  vs.  Benjamin,  16  L.  197;  Oraham's  Heirs  vs.  Graham's  Adnia- 
istrator,  16  L.  201;  DeArmas  vs.  DeArmas,  IT  L.  116;  Suooessioaof 
Boeyes.  3  A.  654 ;  Pargoud  vs.  Breard,  4  A.  617;  Saooesslon  of  Uore, 
6  A.  629;  Sncoession  of  Bellooq,  28  A.  156;  Saooesslon  of  Oloaey, » 
A.  108. 

But  in  ordinary  cases,  the  principle  is  weU  settled  that  the 
Supreme  Court  will  presume  that  the  judgment  of  the 
lower  court  was  based  on  sufficient  evidence. 

Graham  ys.  Bice,  23  A.  393;  Simmons  T8.  Howard, 2S  A f04;MBllk 
ys.  New  Orleans,  21  A.  20;  Johnson  ts.  Spearing.  16  !«>  tt; 
Cooley  ys.  Broad.  29  A.  76. 

2.  Appellant  should  see  that  record  contains  all  the  erideooe 
on  which  case  was  tried. 

Magloire  ys.  Barbin,  26  A.  667. 

And  party  to  suit  should  instruct  derk  to  take  e?ideiio0 
in  writing. 

Bowman  ys.  Janes,  6  L.  124. 

3.  The  above  required  depositions  of  witnesses  can  not  be 
used  subsequently  when  attendance  of  the  witnesses  osi 
be  procured. 

Pinnell  vs.  Scriber,  1 B.  8;  6  N.  a  368;  6  L.  SSB. 

1043.  Appeals,  New  Trials,  etc. — The  rules  relative  to 
exceptions  to  the  judge's  opinions  on  such  points  of  law 
as  are  submitted  to  him,  to  the  mode  of  demanding  and 
granting  a  new  trial,  of  signing  the  final  judgment,  of  ap- 
pealing from  it,  giving  security  on  such  appeal,  taking  a 
copy  of  the  record  and  filing  it  in  the  appellate  court,  and 
of  citing  the  appellee,  are  in  those  cases  where  the  appeal 
lies  directly  to  the  Supreme  Court,  the  same  as  are  pro- 
vided for  the  district  court. 

a  p.  487,  Md,  657,  564, 676, 685. 
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1044.  Pleadings  and  Orders — All  the  rules  concerning 

pleadings  and  orders  which  are  required  to  be  in  English 

only,  before  the   other  tribunals,  as  provided  in  the  first 

title  of  this  part,  shall  prevail  also  in  the  courts  of  probate. 
a  p.  m,  119. 

1045.  ^^^  of  Clerks — The  clerks  of  the  courts  of  pro- 
bate, in  parishes  where  there  are  no  registers,  and  the 
register  of  wills  for  the  parish  of  Orleans,  shall  keep  two 
records  in  the  same  form  as  is  directed  for  clerks  of  the 
district  courts  of  the  State. 

O.  p.  776;  B.  8. 466»  474, 086. 

1046.  Duty  of  Register  of  Wills — The  register  of  wills 
of  New  Orleans  shall,  under  the  direction  of  the  judge, 
make  the  inventories  and  sales  of  succession  property, 
which  are  directed  by  law  to  be  made  by  the  courts  of 
probate,  independently  of  such  duties  as  they  have  to 
perform  in  common  with  other  clerks. 

1047.  Duty  of  Sheriffs — The  sheriffs  of  the  different 
parishes  shall  execute  all  the  orders,  judgments  and  de- 
crees rendered  by  the  court  of  probate  in  their  respective 
parishes,  and  shall  receive  the  same  emoluments  as  are 
allowed  them  in  the  district  courts. 

O.  p.  760. 

1048.  Attendance  by  Sheriff  or  Deputy — The  sheriff 
shall  also  attend  or  send  one  of  their  deputies  or  con- 
stables to  the  courts  of  probate  which  shall  be  held  in 

their  parishes, 
o.  p.  «20. 

1049.  Appeals  Direct  to  Supreme  Court — Appeals  shall 
be  carried  from  the  courts  of  probate  directly  to  the 
Supreme  Court,  in  all  probate  matters  when  the  amount 
in  dispute  shall  exceed  five  hundred  dollars,  exclusive  of 
interest. 

O.  p.  570, 874, 1061 ;  see  Art.  874  and  875  and  notes. 
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1050.  Appeals— Removal  of  Tutors — The  appeal  shall 
be  taken  in  the  same  manner  from  judgments  confirming 
or  removing  a  tutor  or  curator  of  a  minor,  interdicted  or 
absent  person,  or  a  vacant  estate  or  absent  heirs,  when  the 
value  of  the  succession  property  shall  exceed  the  sum  of 
live  hundred  dollars,  exclusive  of  interest. 

O.  p.  680,  876,  1089;  see  C.  P.  874  and  notes. 

1051.  Appeal  to  District  Courts — When  the  object 
in  dispute  or  the  property  of  the  succession  does  not 
amount  to  five  hundred  dollars,  but  exceeds  one  hundred, 
exclusive  of  interest,  the  appeal  from  the  courts  of  probate 
shaU  be  carried  to  the  district  court,  within  the  jurisdic- 
tion of  which  the  court  of  probate  is  held. 

The  district  court  shall  proceed  in  the  same  manner  as 
is  prescribed  by  this  Code  in  relation  to  appeals  from  the 
parish  to  the  district  court. 

C.  p.  669, 1049. 

1052.  From  Probate  Courts  in  Orleans— There  shall 
be  no  appeal  from  the  decisions  of  the  court  of  probate 
for  the  j)arish  of  Orleans,  where  the  object  in  dispute 
does  not  exceed  five  hundred  dollars. 

1053.  Payment  of  Privileged  Claims — When  a  judg- 
ment shall  be  rendered  for  a  sum  of  money  against  a 
curator  to  a  vacant  succession  or  absent  heirs,  or  against 
a  testamentary  executor  or  other  administrator,  such 
administrator  shall,  within  three  days  after  the  judg- 
ment has  been  notified  to  him,  if  he  has  a  sufficient 
amount  in  his  hands,  discharge  the  amount  of  the  judg- 
ment, if  it  be  for  a  privileged  debt,  such  as  funeral  or 
law  charges,  or  others  of  that  kind,  which  are  to  be 
paid  in  preference  to  all  others,  before  the  expiration  of 
three  months,  within  which   curators  of  the  estates  and 

772 


Of  P&oouifiDiNa  in  Ooubts  op  Pbobatb.     1054-1057 

testamentary  executors  are  bound  to  make  payment  of 
the  debts  due  by  the  estate  which  they  administer. 

C,  p.  997. 

1054.  Payment  of  Ordinary  Claims — But  if  it  be  for  an 
ordinary  debt,  the  curator,  testamentary  executor,  or 
other  administrator,  can  not  be  compelled  to  pay  the 
amount  of  such  judgment, .  until  after  the  expiration  of 
the  three  months  allowed  him  to  discharge  the  debts  of  the 
succession,  and  if  the  time  be  expired,  he  shall  pay  the 
amount  of  such  judgment  concurrently  with  the  other 
debts  of  the  succession,  by  applying  to  the  judge  of  pro- 
bate, who  appointed  him  for  a  convocation  of  the  credi-- 
tors  in  the  manner  prescribed  by  law,  that  he  may  dis- 
tribute among  them  the  sums  which  may  he  in  his  pos- 
session. 

C.  p.  ttB,  1088, 1019.  ^ 

Claims  against  an  estate  most  be  paid  by  tableau  of  dU- 
.tribution  simultaneoosly  with  other  creditors. 

State  ex  rel.  Gansson  ts.  Jadge,  21  A.  44. 

1055.  When  No  Funds  Exist,  etc — But  if  the  curator, 
executor,  or  administrator  has  no  funds  in  his  hands,  he 
shall  inform  the  sheriff,  when  the  judgment  is  notified  to 
him,  that  he  has  not  sufficient  funds  to  satisfy  it. 

See  Stepheus  TS.  Stephens,  13  A.  416;  Suooession  of  Philbriok,  18  A.  230; 
Otaristian  vs.  Lassiter,  28  A.  576;  Lookhart  V9.  Wall,  14  A.  278;  Maraist  vs. 
Gnllbeau.  m)  A.  1091 ;  Ford  vs.  KIttrldge,  28  A.  113. 

1056.  Rule  on  Curator  or  Executor — The  party  ob- 
taining the  judgment  may,  thereupon,  make  a  motion'  to 
the  court  that  the  curator  or  executor  shall  be  compelled 
to  prove  the  truth  of  his  declaration,  by  filing  in  court, 
within  a  time  to  be  specified,  a  brief  statement  of  his  con- 
dition as  administrator  or  executor  with  regard  to  the  said 
soccession. 

1057.  Bzecotioii  Against  Curator,   Executor,    or  Ad- 
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ministrator — If  the  curator,  testamentary  executor  or  ad- 
ministrator, refuses  or  neglects  to  pay  the  amount  tor 
which  judgment  has  been  rendered,  in  one  of  the  modes 
pointed  out  in  the  preceding  articles,  or  if  he  fails  to  prove 
that  he  has  no  funds  in  his  hands  belonging  to  the  succes- 
sion, the  party  in  whose  favor  the  judgment  was  rendered, 
may  take  out  an  execution  against  him,  under  which  his 
property,  to  a  sufficient  amount  to  pay  the  debt,  shall  be 
seized  and  sold. 

0.  p.  9d3,9M;  6B.  68;  4  A.  4S6;  18  A.  3»»;  15  A.  $51;  30  A.  3S4;  4  A.  SOS. 

Where  administrator  makes  a  va^e  and  insufficient  anfwer 
to  a  rule  taken  by  creditors  whose  claims  have  been  fixed 
by  a  final  jndgment  upon  the  administrator's  account,  to 
execution  will  issue  against  him  personally. 

Saooession  of  Philbrick.  18  A.  2iO;  Stt^phens  vs.  Stephens,  it  A.  416. 

1058.  Distringas — If  the  judgment  direct  that  some- 
thing shall  be  given  or  delivered,  or  that  something 
shall  be  done  or  refrained  from,  the  party  in  whose 
favor  it  is  rendered,  may,  on  the  curator,  executor,  or  ad- 
ministrator failing  to  satisfy  it  within  three  days  after  it  is 
notified  to  him,  and  when  the  judgment  shall  have  ac- 
quired the  force  oires  judicata^  obtain  an  order  to  distrain 
the  property  of  such  administrator,  until  he  complies 
with  the  judgment. 

O.  p.  686. 

1059.  No  Suspensive  Appeal — When — When  an  appeal 
is  made  from  a  judgment  appointing  or  removing  a  tutor 
or  curator  of  a  minor,  interdicted  or  absent  person,  or  of 
a  vacant  succession  or  absent  heirs,  or  other  adminis- 
trators of  successions,  such  appeal  shall  not  suspend  the 
execution  of  the  judgment,  but  it  shall  have  effect  provi- 
sionally, until  the  appeal  be  decided. 

a  p.  680,  lOM. 
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TITLE  IV. 


OP  PROCBEDINOS  BBFORE  JUSTICES  OF  THE  PEACE. 

CHAPTER  I. 

OF    THB    jurisdiction    OF    JUSTICES     OF    THE     PEACE     IN 
CIVIL    MATTERS, 

^060.  Justices  of  the  Peace — Jurisdiction — Justices  of 
the  peace  have  jurisdiction  both  in  civil  and  criminal  mat- 
ters. It  is  their  civtl  jurisdiction  which  is  treated  of  in 
the  present  title. 

L  Oity  courts  of  New  Orleans. 

See  Acts  45  and  67  of  1880;  Act  22  of  1888;  State  ex  rel.  Freret  T8.  JudRe, 
42  A.  78;  State  ez  reL  Carl  ts.  Judge,  87  A.  880;  State  ex  rel.  Fred- 
rickiTB.  Jadge,  88  A.  146;  State  ez  rel.  Botbang  vs.  Judge,  84  A.  1143. 

2.  JoBticeB  subject  to  superyisory  jurisdiction  of  Supreme 
Conrt. 

Art.  90,  (institution;  State  ex  rel.  Montague  vs.  Ooquillon,  8ft  A.  1101. 
8.  Where  court  held.    Oan  not  be  held  in  any  buUding  where 
«      liquors  are  sold. 
Act  9  of  1890. 

4.   Action  Ues  for  damages    against  justice  acting  beyond 
jurisdiction  from  arbitrary,  malicious  or  oppressive  motiyes. 
KAopioal  vs.  Peyronz,  37  A.  497 ;  Maquin  vs.  Hugbes,  IS  A.  281 ;  Buquet 
▼8.  Watkins,  1 L.  181 ;  Bore  vs.  Bush,  6  K.  S.  1. 

6.  Justice  has  no  jurisdiction  to  enforce  penalties  for  violation 
of  parochial  ordinances  by  criminal  proceedings  inangorated 
by  affidavit  and  arrest. 

Long  TS.  Justice,  44  A.  949;  Board  of  Health  vs.  Justice,  45  A.;  84  A. 
646;  Parish  of  St.  Landry  ys.  Block,  45  A.  1090. 

io6i.  Original  Jurisdiction — ^Justices  of  the  peace  have 
an  exclusive  original  jurisdiction  in  all  civil  cases  here- 
after expressed. 

Constitution  1879,  Arts.  126, 126. 

Justice  has  jurisdiction  to  enforce  performance  of  road  duty. 

Aet  112  of  1880;  42  A.  1190. 
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1062.  Civil  Jurisdiction — With  regard  to  the  civil 
jurisdiction  of  justices  of  the  peace,  three  things  are  to 
be  considered: 

I .  The  value  of  the  object  in  dispute ; 

2-  The  nature  of  the  case  submitted  to  them; 

3.  The  domicile  of  the  defendant. 

1063.  Jurisdiction — Extent — ^Justices  of  the  peace  majr 
pronounce  judgment: 

1.  On  all  claims  for  sums  of  money,  by  whatever  right 
they  are  claimed,  whether  as  debts,  damages,  fines  or 
taxes; .  4 

2.  On  all  claims  for  the  restitution  of  movable  property; 
•  But  in  neither  case  have  they  any  jurisdiction,  when  the 

value  in  dispute  exceeds  the  sum  fixed  in  the  two  follow- 
ing articles. 

C.  p.  813. 

1064.  Not  Exceeding  $100 — Justices  of  the  peace, 
throughout  the  State,  have  cognizance  of  all  casea  of  Ac 
nature  of  those  described  above,  where  the  matter  in  dis- 
pute does  not  exceed  the  sum  of  one  hundred  dollars,  ex- 
clusive of  interest.  ' 

Bee  lX>nHtitation  1879,  Arts.  126, 136,  185;  Fredrioks  ▼».  Judge, »  A.  l«- 

1065.  May  Employ  Sheriff— Justices  of  the  peace  ift 
the  parish  of  Orleans,  and  throughout  this  Statei  are  au- 
thorized to  employ  either  the  sheriff  or  his  deputy  to  ex- 
ecute all  orders,  citations,  summons,  seizures,  and  wnt8, 
as  well  in  criminal  as  in  civil  cases. 

C^onHtitutlon,  Art.  185. 

Justice  may  employ  sheriff  when  constable^  is  sick  or  untW* 

Act  no  of  1888,  p.  174.-    ^LJ"^   7    ^    "     /I  7  ^ 

1066.  Parish  Courts— Parish  courts  have  concurrent 
jurisdiction  with  the  justices  of  the  peace  in  all  caac» 
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when  the  amount  in  controversy  is  more  than  twenty-five 
dollars  and  less  than  one  hundred  dollars,  exclusive  of 
interest. 

(InopercUive,) 

1067.  Amount  in  Dispute— Test — To  ascertain  the 
amount  in  dispute  before  justices  of  the  peace,  regard 
must  be  had  to  the  demand,  without  considering  interest 
and  charges  which  may  enlarge  the  sum. 

See  Tests  of  Jnrisdiction,  C.  I*.  875,  ante. 

1068.  Jurisdiction-r-Immovables — Justices  of  the  peace 
have  no  jurisdiction  when  the  right  of  property  or  the 
possession  of  an  immovable  is  called  in  question,  although 
the  amount  of  the  demand  may  not  exceed  the  sum  of 
which  they  are  allowed  to  take  cognizance. 

1.  Justices  have  no  jurisdiction  where  right  of  property  in  or 
possession  of  an  immovable  is  called  in  question  except  in 
relation  to  landlord  and  tenant. 

State  ex  rel.  Kothaftfir  vs.  Voorbies,  34  A.  1143;  State  ex  rel.  Lewis  tb. 

Judge,  35  A.  1110;  Haygbevs.  Brinkman,  34  A.  1179;  State  ex  rel. 

Fredricks  tb.  Judge,  83  A.  146;  State  ex  rel.  Baiason  ts.  Judge,  9i  A. 
'  419;  State  ex  rel.  Rutberford  TS.  Judge,  16  A.  660. 

2.  And  jostice  or  city  court  has  juriBdiction  in  snit  for  rent  or 
poBsession  brought  by  heir  of  deceased  lessor  to  whom  the 
property  had  fallen  as  his  portion. 

State  ex  rel.  I^Blanc  vs.  Judge,  41  A.  954. 

8w  Lessee  can  not  raise  qnestion  of  title. 

Pbelps  TS.  Taylor,  iS  A.  5%:  8  U.  2i3;  lUA.  622;  6  R.  189:  2R.  461;  17 
A.  154. 

^069.    Territorial  Jurisdiction — In  civil   cases  within  v'v  *  ^  a©  y' - /?c?  j^ 
their  competence,  justices  of  the  peace  can  only  cite  be- 
fore them  such   persons  as  are  domiciliated  or  residing 
within  the   limits  of  their  jurisdiction,   or  strangers  who 
may  chance  to  be  there. 

In  this  case  the  term  strangers  applies  to  such  as  have 
no  domicile,  or  fixed  place  of  residence  in  the  State;  pro- 
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videdy  that  courts  may  issue  their  commission  to  any  mag- 
istrate of  the  parish,  wherein  a  witness  shall  reside,  to  ex- 
amine such  witness  and  receive  his  deposition. 

0.  p.  166.  No.  ». 

(A)  Juatices  can  not  cite  before  them  persona  not  re$idingwUhm 
limita  of  their  Juriediction, 

Thus  police  jury  can  not  be  saed  before  any  justice,  not  eYoo 
before  him  within  whose  ward  police  jury  meets. 

BerthaudYS.  Police  Jaiy,  7  B.  6S0;  bat  see  etnUra  PoUot  iwtff*. 
Judge,  41  A.  40S. 

(B)  Bxcepiiona  to  rule  stated  in  text: 

1.  Police  jury. 

state  ex  rel.  Police  Jury  vs.  Judge,  41  A.  408. 

2.  Corporation  committing  trespass  resulting  in  damages. 

Act  7  of  1888,  p.  7. 

(a)  Act  7  of  1888  is  constitutional. 

state  ex  rel.  B.  R.  Co.  vs.  Justice,  41  A.  1094. 

(h)  Rule  was  otherwise  prior  to  Act  7  of  1888. 
State  ex  rel.  B.  B.  Ck>.  vs.  Juatice,  39  A.  990. 

X070.  Territorial  Limits — ^Justices  of  the  peace  shall 
not  hold,  exercise,  or  entertain  jurisdiction  in  any  civil 
matter  where  the  defendant  does  not  reside  within  the 
limits  of  his  ward.  In  cases  where  there  is  no  justice  of 
the  peace  resident  in  any  ward,  where  he  is  absent,  or 
where  there  exists  some  legal  ground  for  his  recusation, 
then  the  nearest  justice  of  the  peace  to  the  residence  of 
the  defendant  may  exercise  jurisdiction. 

1071.  No  Appeal — When — Justices  of  the  peace  decide 
without  appeal,  on  all  demands,  within  their  competence, 
where  the  principal  of  the  demand  does  not  exceed  ten 
dollars,  exclusive  of  interest. 

On  all  judgments  exceeding  this  sum,  an  appeal  is  al- 
lowed to  the  parish  courts,  in  the  manner  hereafter  pro- 
rided. 

O.  p.  1004;  OonBtitution  1879,  Art.  111.  , 
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1072.  When  of  Kin,  Allied,  etc. — Recusation — If  a  jus- 
tice of  the  peace  before  whom  an  action  is  brought,  is  of 
kin  or  allied  to  one  of  the  parties,  he  may  be  challenged 
by  the  other,  and  in  that  case  he  shall  send  the  cause  to 
be  tried  by  the  justice  of  the  peace  living  nearest  to  the 
domicile  or  usual  place  of  residence  of  .the  defendant. 

C  p.  887. 

CHAPTER  II. 

OF  THB  MODE  OF  TRIAL  BEFORE  JUSTICES  OF    THE    PEACE. 

1073.  Pleas  Verbal — The  claim,  the  answer,  and  the 
other  proceedings  in  causes  brought  before  justices  of  the 
peace,  are  made  verbally,  and  there  are  no  written  acts 
but  such  as  are  expressly  required  by  the  present  title. 

C.  p.  Ift9. 

1074.  Justice's  Record — To  preserve  a  record  of  what 
takes  place  before  them,  justices  of  the  peace  shall  keep 
a  bound  book,  in  which  they  shall  set  down  in  the  order 
of  date  the  different  causes  which  are  brought  before 
them,  and  in  this  record  they  shall  state : 

1.  The  title  of  the  suit,  that  is,  the  names  of  the  plain-  . 
tiff  and  defendant; 

2.  The  object  and  the  amount  of  the  demand,  if  it  be  a 
sum  of  money  which  is  claimed ; 

3.  The  date  of  the  citation  and  the  service  of  it; 

4.  The  answer  of  the  defendant,  if  he  appears,  and  his 
non-appearance,  if  he  makes  default; 

5.  The  names  of  the  witnesses  produced  by  both  par- 
ties; 

6.  The  date  of  the  judgment  and  its  substance,  which 
shall  be  written  in  full; 

7.  The  date  of  the  appeal,  if  one  has  been  taken. 

Justice's  record  controls  where  its  entries  are  disputed. 

state  ex  rel.  B.  R.  Co.  vs.  Justioe,  43  A.  178;  40  A.  ISS;  State  ez  rel. 
Regan  vs.  Jadge,  86  A.  977, 

779 


1076-1080      Trial  Before  JusncBs  of  the  Pbaob. 

1075.  Forms  Not  Essential — The  formalities  required 
above  in  the  mode  of  keeping  the  record  are  not  indis- 
pensable, and  their  omission  does  not  nullify  the  proceed- 
ings. 

1076.  Copy  of  Record — But  when  such  record  is  regu- 
larly kept,  a  copy  of  it  certified  by  the  justice  shall  be  ad- 
mitted in  evidence  on  the  appeal,  with  respect  to  the 
facts  which  are  declared  in  it. 

; 

1077.  Entries  in  Record — When  a  suit  is  instituted  be- 
fore a  justice  of  the  peace,  he  shall  make  a  note  in  his 
record,  of  the  date  and  nature  of  the  demand,  and  shalt 
immediately  prepare  a  citation  setting  forth  the  amount 
and  nature  of  the  demand,  to  call  the  defendant  before 
him  to  answer  said  demand,  and  he  shall  deliver  the  said 
citation  to  any  constable  of  the  parish,  that  it  may  be 
served  on  the  defendant. 

1078.  Citation — Service — The  constable  to  whom  the 
citation  is  delivered  shall  serve  it  on  the  defendant  by 
delivering  said  citation  to  him,  or  by  leaving  it  at  his  usual 
place  of  residence,  with  a  person  of  the  house,  who  shall 
appear  to  be  fourteen  years  old. 

1079.  Service  on  Mariner — If  the  defendant  be  a  mariner, 
or  person  employed  on  board  a  ship  or  other  vessel,  and  has 
no  other  known  place  of  residence  but  said  ship,  the  con- 
stable may  serve  the  citation  by  delivering  it  to  him  in 
person y  or  by  leaving  it  on  board  with  some  person  of  Ac 
crew  whom  he  shall  judge  to  be  above  the  age  of  fourteen 
years. 

1080.  Return  of  Service — The  constable,  after  serving 
the  citation  on  the  defendant,  shall  return  in  writing  to 
the  justice  the  date  and  manner  of  the  service,  and  the 
justice  shall  make  an  exact  statement  of  it  in  his  record. 

O.  p.  200,  201. 
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io8i.  Constable  Witness — When — If  any  dispute  arise 
concerning  the  iact  of  such  service,  or  its  date,  the  con- 
stable shall  be  a  competent  witness. 

^flo82.  Answer— When— The  defendant  thus  cited,  shall  /Sf^^^f^''  ^ 
only  be  obliged  to  appear  and  answer  to  the  action,  the  /j^f  /c'  ^-  "'  * 
%ip  after  the  service  of  the  citation,  if  he  reside  or  hap- 
pens to  be  in  the   city  or  precincts   of   New  Orleans,  or 
within  ten  days   after  such  service,  in  other  parts  of  the 
State. 

state  ex  rel.  Montague  va.  OoqufUon,  86  A.  1103. 

C.  P.  1082  is  amended  by  Act  16  of  1894  so  as  to  give  defend- 
ant in  Orleans  three  days,  and  in  country  ten  days,  to  an- 
swer. 

1083.  Recording  Answer — When  the  defendant  appears, 
the  justice  shall  record  his  answer,  and  if  he  declines  the 
jurisdiction  or  pleads  compensation,  mention  shall  be 
made  of  such  pleas. 

1084.  Trial — Continuance — If  both  parties  are  ready  to 
try  the  cause,  the  judge  may  proceed  to  the  hearing,  oth- 
erwise the  justice  shall  fix  such  a  day  and  hour  as  he 
thinks  proper,  allowing  sufficient  time  to  the  parties  to 
summon  their  witnesses,  if  it  be  necessary. 

1085.  Trial — ^Waiting — Non-Suit— Judgment — If,  at  the 
time  fixed  for  the  hearing  of  the  cause,  one  of  the  parties 
fails  to  appear,  the  justice,  after  the  lapse  of  an  hour,  if 
the  party  reside  in  town,  or  after  waiting  an  hour  longer 
it  they  reside  in  the  country,  shall  discharge  the  defendant 
with  costs,  if  it  be  the  plaintiff  who  makes  default;  and  if 
it  be  the  defendant,  the  justice  shall  proceed  to  hear  the 
plaintiff's  testimony,  and  if  he  find  the  claim  to  be  well 
founded,  he  shall  grant  a  judgment  by  default  against  the 
defendant,  which  may  be    carried   into   execution    three 

days  after  being  notified  to  him.     ^.g^^     /Z/yT  /  fi  t   "/ /  f/ /^ 
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1.  Justice  most  wait  two  hours  when  defendant  resides  in  Mm 
country. 

State  ex  rel.  Monta«rue  vs.  CoquiUon,  S5  A.  1103. 

2.  Prior  default  not  necessary. 

state  ex  rel.  R.  R.  Co.  vs.  Jastlce,  43  A.  177. 

8.  And  when  plaintiff  fails  to  appear  only  proper  jadgmd&i  m 
non-suit  where  there  is  no  reconventional  demand.  Judg- 
ment for  specific  sum  for  costs  is  improper. 

state  ex  rel.  HcDderson  ys.  Justice,  40  A.  21 ;  20  A.  2.^;  i  A.  690;  4  A. 
176;  16  A.  299;  O.  P.  536. 

io86.  Hearing  Caused—If  the  two  parties  appear  at  the 
time  appointed,  the  justice  shall  immediately  proceed  to 
hear  them  and  to  render  judgment,  and  in  this  case  the 
judgment  may  be  executed  without  being  notified. 

Judgement  can  not  exceed  amount  claimed  or  go  beyond  peti- 
tion. 

17  A.  6ft;  n  A.  53;  80  A.  730. 

1087.  Party,  Special  Attorney  or  Lawyer— The  parties 
may  appear  before  the  justice  either  in  person,  or  by  a 
special  attorney,  or  by  a  lawyer. 

1088.  Party  as  Witness — At  the  time, of  trial,  or  before, 
each  party  may  call  on  the  other  to  testify,  on  oath,  on  the 
matters  in  dispute  between  them,  and  the  justice  may  re- 
ceive their  declaration  in  writing,  and  annex  it  to  the 
record,  after  having  caused  it  to  be  signed  by  the  party 
attesting,  or  his  mark  made,  if  he  can  not  write. 

O.  p.  847. 

1089.  Plea  to  Jurisdiction — Appraisement— If  the  suit 
be  in  revendication  of  a  movable  object,  and  the  defendant 
pleads  to  the  jurisdiction  of  the  justice  of  the  peace,  on 
the  ground  that  the  thing  claimed  is  beyond  the  value  of 
which  he  has  cognizance,  the  judge  shall  cause  it  to  be 
appraised  by  two  persons  selected  by  the  parties  and 
sworn   by  him,  who  shall   n^ike   their   appraisement  m 

782 


Trial  Bbfobb  Justices  of  thb  Psacb.       1090-1092 

writing,  and  according  to  such  appraisement  the  justice 
shall  determine  whether  he  be  competent  or  not.  If  one 
of  the  parties  refuse  to  name  an  appraiser,  the  justice 
shall  appoint  one  for  him,  and  shall  also  appoint  an 
umpire  if  the  two  first  can  not  agree  in  the  appraise- 
ment. 

1090.  Appeal — The  party  considering  himself  injured 
by  the  judgment  may  appeal  from  it,  on  declaring  such 
his  intention  to  the  justice,  without  presenting  any  petition, 
and  the  justice  shall  note  the  time  of  such  appeal,  and 
take  from  the  appellant  such  security  as  the  case  re- 
quires. 

1091.  Compensation — If  the  defendant  has  pleaded 
compensation,  the  justice  shall  admit  the  plea,  if  the 
amount  pleaded  be  a  liquidated  sum,  or  can  be  proved 
without  retarding  the  decision  of  the  cause ;  and  if,  under 
this  plea,  the  defendant  is  only  indebted  for  a  balance, 
the  justice  shall  give  judgment  for  such  balance  only,  and 
the  defendant  shall  pay  the  costs,  unless  he  had  offered 
to  pay  such  balance. 

K>92.  Compensation — Costs — But  if  the  defendant,  on 
pleading  compensation,  has  offered  to  pay  the  balance 
which  he  considers  due,  by  depositing  it  in  the  hands  of 
the  justice,  the  defendant  shall  only  pay  costs  up  to  the 
time  of  such  offer,  and  the  plaintiff  shall  bear  the  expenses 
subsequently  incurred. 

Plea  €f  compensation : 

1.  What  may  be  pleaded  in  compensation : 

(a)  Acknowledged  account,  note,  bond  or  judgment,  eTen 
when  devolntively  appealed  from. 
Sandel  ts.  George,  18  A.  sas. 

(h)  Bat  not  when  appeal  is  Bospensive. 

Kernian  ts.  Hills,  13  ^  STB;  Benton  TS.  Roberto,  3  ▲.  MS. 
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^,  What  may  not  be  pleaded  in  compensation : 

(a)  Claims  for  services  rendered  when  no  amaaat  wis 
agreed  upon. 

Berens  vs.  Ker,  38  A.  96. 

(b)  A  mere  moral  oblig^ation. 

Fowler's  Succession,  27  A.  218. 

8.  Plea  special. 

Uuhlman  vs.  Smith,  16  A.  670. 

4.  Effect  of  plea.     It  admits  correctness  of  plaintiff's  demmd. 
Ashley  vs.  Sholars,  22  A.  442;  Normand  vs.  Edwards,  23  A.  42. 

1093.  Compensation — Reconvention  —  Balance— If  the 
compensation  pleaded  exeeds  the  demand,  the  justice,  if 
he  considers  the  plea  to  be  rightly  made,  shall  render 
judgment  in  favor  of  the  defendant,  if  he  prays  it  for  the 
excess  of  the  debt  pleaded  in  compensationover  thaton 
which  the  demand  was  founded,  and  the  plaintiff  shaD 
pay  the  costs. 

1094.  Prior  Tender — If  it  be  proved  to  the  justice  that 
before  the  commencement  of  the  suit  the  defendant  has 
offered  to  the  plaintiff,  in  the  presence  of  a  credible  wit- 
ness, to  pay  the  sum  or  thing  claimed  by  him,  the  justice, 
in  pronouncing  judgment  in  favor  of  the  plaintiff,  shall 
sentence  him  to  pay  the  costs,  and  shall  allow  him  no  in- 
terest, except  such  as  had  accrued  betore  the  offer. 

1.  Effect  of  plea  of  tender: 

Plea  of  tender  admits  plaintiff's  right  of  action  pro  tanto, 
DcYis  vs.  MfUandon,  17  A.  97. 

2.  Inconsistency  with  other  pleas :  PJea  of  tender  inconsistent 
with — 

(a)  General  issue. 

Davis  vs.  Millaudon.  14  A.  86k. 

(b)  Prescription. 

Whltworlh  vs.  Ferguson,  18  A.  602;  Ins.  Co.  vs.  Pike.  S4  A.  825. 

1095..  Costs — Except  in  the  cases  where  offers  have 
been  made,  as  provided  above,  the  party  cast  shall  always 
pay  the  costs,  although  the  judgment  be  for  a  smaller  sum 
than  was  claimed. 

C.  p.  549,  562. 
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CHAPTER  III. 

OF   ORDERS   WHICH   JUSTICES   OF   THE   PEACE    MAY    MAKE 
IN   SUITS    COMMENCED   BEFORE   THEM. 

^096.  Consenratory  Writs — In  causes  within  their 
jurisdiction,  justices  may  issue  orders  of  arrest,  injunction, 
attachment,  sequestration  and  provisional  seizure,  ac- 
cording to  the  rules  jiereafter  provided. 

O.  p.  209. 


(A)  Writs  may  issue  on  Sundays, 

AotMof  1890.  n.  11&. 


Act  98  Of  1890,  p.  n5. 

(B)  Injunction. 

1.  Writ  may  issue  in  all  proper  cases  within  jurisdiction  of 
justice. 

Gonzales  vs.  Tax  Oolleotor,  80  A.  1085. 

2.  Writ  will  not  issue: 

(a)  When  act  is  already  accomplished. 

26  A.  604;  81  A.  105. 

(b)  When  threatened  act  will  not  cause  irreparable  injury, 
and  an  injury  is  not  irreparable  which  can  be  compen- 
sated by  damages. 

Orescent  Olty  Live  Stock  vs.  Police  Jury,  82  A.  1192. 

Or  which  merely  entails  delay,  increased  labor  and 
expense. 

Cole  vs.  Judge,  29  A.  80S. 

1097.  Arrest — Every  creditor  for  an  amount  within  the 
jurisdiction  of  a  justice  of  the  peace,  may  have  his  debtor 
arrested  and  compel  him  to  give  security  to  appear,  if  the 
debtor  is  about  to  depart  from  the  State,  or  from  the  par- 
ish where  he  has  his  domicile,  or  if  he  has  no'  domicile 

in  the  State. 
a  p.  210. 

1098.  Arrest — ^Mode  of  Securing — The  creditor  wishing 
to  arrest  his  debtor  shall  make  his  demand  before  any 
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competent  justice  of  the  peace,  to  have  the  debtor  cited 
and  condemned  to  pay  the  sum  due,  and  that  he  be  at  the 
same  time  required  to  give  security  to  appear  and  answer 
the  said  demand. 

1099.  Oath — Contents — But  this  arrest  shall  only  be 
ordered  by  the  justice,  on  the  creditor  making  an  affi- 
davit that  the  defendant  is  really  indebted  to  him  in  the 
sum  demanded,  stating  such  sum  precisely;  and  such  affi- 
davit shall  also  state  that  the  creditor  really  believes  that 
his  debtor  is  about  to  depart  from  the  State  or  parish  of 
his  domicile,  before  judgment  can  be  obtoined  against 
him,  and  that  such  debtor  does  not,  to  his  knowlege,  pos- 
sess any  property  in  the  State  to  satisfy  the  demand. 

1 100.  Oath,  Contents,  etc. — When  the  demand  shall  be 
brought  against  a  person  having  no  domicile  in  the  State, 
the  creditor  may  have  him  arrested  and  held  to  bail,  by 
declaring  in  his  affidavit  that  such  creditor  has  no  domicile 
in  the  State,  without  being  obliged  to  declare  that  he  is 
about  to  depart,  but  in  other  respects  taking  the  same 
oath  as  required  in  the  preceding  article. 

Provided,  that  no  citizen  of  another  State  shall  here- 
after be  arrested  in  this  State,  at  the  suit  of  a  resident  or 
non-resident  creditor,  except  in  cases  where  it  shall  be 
made  Appear,  by  the  oath  of  the  creditor,  that  the  debtor 
has  absconded  from  his  residence. 

C.  p.  2!"2. 

iioi.  Writ  of  Arrest — The  justice  to  whom  this  prayer 
for  arrest  shall  be  made,  accompanied  by  a  suitable  affi- 
davit, shall  deliver  to  a  constable  a  citation  and  order  to 
arrest,  and  bring  before  him  the  said  defendant,  that  he 
may  answer  to  the  action  brought  against  him. 

C.  p.  217. 

/  iio?^    Execution — The  constable  charged  to  exccu^ 
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•this  order  shall  arrest  the  defendant  on  delivering  to  him 
the  citation  of  which  he  is  in  possession,  and  shall  take 
him  before  the  justice  of  the  peace  who  caused  him  to  be 
cited,  if  the  said  justice  be  at  his  officer 

1 103.  Bond  for  Appearance— The  justice  shall  require 
from  the  defendant  his  bond  in  double  the  sum  demanded,  A'   '  * 
with  one  good  and  solvent  surety  conditioned  for  his  ap- 
pearance on  the  trial  of  the  cause. 

1 104.  Failing  Bond,  Imprisonment — It  the  defendant 
w^ill  not  or  can  not  give  the  security  required  of  him,  the 
justice  shall  send  him  to  prison,  there  to  remain  until  he 
gives  the  security  demanded;  or  shall  be  discharged  from 
imprisonment  in  the  manner  provided  by  law. 

1 105.  Bond  Taken — By  Constable — When — If  the  con- 
stable who  has  arrested  the  defendant  does  not  find  the 
justice  at  his  office,  he  may  take  from  the  defendant  the 
security  for  appearance  required  above,  or  in  default 
thereof  conduct  him  to  prison,  by  virtue  of  the  order 
which  he  has  received. 

1 106.  Duty  of  Jailor — Compensation — It  shall  be  the 
duty  of  the  jailor  of  the  parish  whither  the  defendant       ^ 
shall  have  been  carried,  to  receive  and  keep  him  until  set 

at  liberty  by  order  of  the  said  justice;  and  for  the  support 
of  the  defendant  while  in  prison,  the  plaintiff  shall  pay  to 
such  jailor,  weekly  and  in  advance,  the  sum  of  three  dol- 
lars and  fifty  cents. 

1 107.  Sum  to  be  Advanced  by  Plaintiff — The  justice  of 
the  peace  to  whom  the  plaintiff  shall  apply  for  the  arrest 
of  his  .debtor  shall  require  from  him  such  sum  as  ought  to 
b^  advanced  to  the  jailor  on  delivering  the  debtor  into  his 
clifitody;  and  in  all  civil  actions  brought  before  them,  jus^- 
ttceialof  the  peace  may  demand  security  for  the  costs. 
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1108.  Bond  by  Debtor — Conditions — The  bond  to  be 
furnished  by  the  debtor  under  arrest  shall  contain  a  con- 
dition that  if  he  should  depart  without  permission  from 
the  justice  who  caused  him  to  be  arrested,  or  should  fail 
to  appear  to  satisfy  such  judgment  as  may  be  rendered 
against  him,  his  security  shall  be  bound  to  satisfy  such 
judgment,  to  the  amount  of  his  bond. 

C.  p.  219€<Mg. 

Confession  of  judgment  will  not  authorize  release  from  im- 
prisonment. 

state  ex  rel.  Williamson  vs.  Judge,  87  A.  885;  Anderson  vs.  Brlnktoy, 
1  A.  136;  State  ex  rel.  Wang  Ohong  vs.  Sheriff,  81  A.  799. 

1 109.  Debt  Hot  Yet  Due — Even  when  the  debt  owing 
from  a  person  about  to  depart  from  the  State  is  not  yet 
due,  the  creditor  may,  if  the  debt  be  one  of  which  a  jus- 
tice of  the  peace  has  cognizance,  apply  to  any  competent 
justice,  and  procure  the  arrest  of  his  debtor  to  compel 
him  to  give  security  for  his  appearance  when  the  debt  be- 
comes due. 

mo.  Affidavit  When  Debt  Not  Due — But  to  obtain 
such  order  of  arrest,  the  creditor  must  make  an  afSdavit, 
in  which  he  shall  declare  that  the  person  whom  he  wishes 
to  arrest  is  really  indebted  to  him  in  a  sum  which  he  shall 
specify  and  which  is  not  yet  due,  and  that  he  is  informed 
and  verily  believes  that  such  debtor  means  to  depart  per- 
manently from  the  State  for  the  purpose  of  defrauding  his 
creditors,  and  without  leaving  any  property,  as  far  as  he 
can  learn,  to  satisfy  them. 

O.  p.  317. 

nil.  Bond  by  Debtor — In  case  of  such  arrest,  the  person 
thus  brought  before  a  justice  of  the  peace  shall  be  set  at 
liberty,  if  he  furnishes  to  the  justice  his  bond  in  double 
the  amount  in  which  he  is  indebted,  with  one  good  and 
sufficient  security,  conditioned  that  he  will  surrender  hlm- 
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self  on  such  judgment  as  may  be  pronounced  on  the  debt 
when  it  becomes  due«  or  that  his  security  shall  pay  it  for 
him ;  otherwise  the  justice  shall  imprison  such  debtor  until 
he  furnish  the  security  or  pay  the  debt. 

111 2.  Rights  of  Surety — A  person  who  shall  have  be- 
come security  for  another,  in  a  cause  depending  before  a 
justice  of  the  peace,  may  at  any  stage  of  the  cause,  pro- 
vided it  be  before  judgment,  release  himself  from  all  re- 
sponsibility on  that  account,  by  giving  up  the  person  of 
the  debtor  to  the  justice  who  took  the  bond,  and  who  shall 
then  imprison  the  debtor,  unless  he  give  new  bail. 

1 1 13.  Right  to  Arrest  Principal — The  bail  who  wishes 
to  giVe  up  the  debtor's  person,  may,  if  the  debtor  refuses 
to  come  voluntarily,  or  wishes  to  leave  the  State  or  the 
jurisdiction  of  the  justice,  without  his  consent,  apply  to 
the  judge  who  took  his  bond,  to  have  the  debtor  arrested, 
as  provided  above. 

1 1 14.  Judgment  Against  Surety — If  the  bail  does  not 
produce  the  body  of  the  debtor  in  execution  of  the  final 
judgment  which  has  been  obtained  against  him,  the  plain- 
tiff may  apply  to  the  justice  who  issued  the  execution,  if 
the  constable  has  made  a  return,  stating  that  he  has  found 
no  property  of  the  debtor,  and  obtain  judgment  against 
the  surety  for  so  much  as  is  covered  by  his  bond,  and  no 
more. 

1 1 15.  No  Arrest  of  Minors — ^Married  Women — When — 

No  order  of  arrest  or  imprisonment  can  be  obtained  in 

civil  suits  commenced  against  minors,  unless  they  make 

a  business  of  bu)ring  and  selling  merchandise ;   or  against 

a  woman  in  any  civil  case, 
o.  P.211. 

^1116.  Attachment — Grounds — ^A  person  who  is  creditor 
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for  a  sum  within  the  cogniza^nce  of  a  justice  of  the  peacCi 
may  attach  the  property  of  his  debtor,  in  the  three  follow- 
ing cases : 
/  (?  7  7  j^y  7^,  I.  If  his  debtor  resides  out  of  the  State; 

2.  If  the  debtor  is  about  permanently  to  depart  from 
the  State; 

3.  If  the  debtor  be  only  transiently  in  the  State  and 
have  no  domicile  in  it,  or  so  conceals  himself  that  process 
of  law  can  not  be  served  on  him. 

0.  p.  340. 

This  article  amended  by  Act  106  of  Ex.  Ses.  1877. 

1 1 17.  Affidavit — A  creditor  who  wishes  to  obtain  an 
order  from  a  justice  tor  attaching  his  debtor's  property, 
shall  make  an  affidavit  that  such  debtor  is  really  indebted 
to  him  in  a  sum  which  he  shall  specify,  and  is  in  one  of  the 
predicaments  mentioned  in  the  preceding  article,  describ- 
ing such  predicament  expressly. 

0.  p.  240. 

1118.  Bond — Conditions — The  creditor  shall  moreover 
deliver  to  the  justice  his  bond  in  favor  of  the  defendant 

/-/-/.  for  double  the  amount  of  the  demand,  with  one  good  and 
sufficient  surety,  to  answer  such  damages  as  the  defend- 
ant may  sustain,  in  case  the  attachment  should  prove  to  be 
improperly  obtained. 

Acts  1871,  p.  18. 

Bond  is  now  reqoired  only  to  equal  the  demand. 

Act  27  of  1882,  p.  42. 

U19.  Writ — Citation  —  The  justice  of  the  peace  to 
whom  such  demand  and  affidavit  shall  be  presented,  shall 
direct  to  a  constable  of  the  parish  a  citation  against  the 
defendant,  and  an  order  to  attach  the  movable  property 
which  the  defendant  may  have  in  the  parish,  wherever  it 
may  be  found,  even  in  the  hands  of  third  persons,  as  well 
as  such  debts  as  may  be  owing  to  him,  although  they  arc 
not  yet  due. 
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iiao.  Service  of  Citation  —  Modes  —  The  constable 
charged  with  the  execution  of  this  order,  shall  begin  by  serv- 
ing on  the  defendant  the  citation,  which  is  issued  in  the 
same  manner  as  in  ordinary  cases,  if  such  defendant  has 
domicile  in  the  place,  or  if  he  can  be  found;  but  in  the 
contrary  case,  or  if  the  defendant  be  absent,  the  constable 
shall  affix  a  copy  of  such  citation  on  the  door  of  the  court 
house  of  such  parish. 

Posting  writ  and  citation :  When  defendant  is  absent,  service 
is  made  by  posting  on  conrt  hoose  door. 

Connell  ys.  Medlook,  34  A.  612;  Woolbrldge  ys.  Monteuse,  27  A.  79; 
Walker  ti.  BareUI,  83  A.  470. 

II2I.  Seizure  Under  Writ— The  constable  shall  then 
proceed,  without  delay,  to  seize  the  movable  property 
which  the  defendant  has  in  his  parish,  to  the  value  of  the 
sum  due,  together  with  interest  and  costs,  and  shall  make 
a  list  of  such  property  in  the  presence  of  a  credible  wit- 
ness, which  list  he  shall  deliver  to  the  justice  issuing  the 
order  of  seizure,  or  making  his  return. 

1.  Duty  of  constable  to  make  seiznres  in  order  of  their  receipt 
by  him. 

Qomflla  ys.  Milliken,  41  A.  117. 

2.  Constable  must  take  actual  possession  of  movables. 

Crane  ys.  MoQaeen,  28  A,  512. 

1132.  Attachment  of  Debts  —  If  the  defendant's 
property  consists  in  debts  owing  to  him,  the  constable 
shall  attach  and  stop  them  in  the  hands  of  the  debtor, 
after  receiving  his  declaration  of  the  amount  due  by  him 
and  the  time  when  it  is  to  be  paid,  and  shall  make  his 
report  of  it  to  the  justice,  as  above  directed. 

See  ante,  Attaohment,  GarDishment,  O.  P.  240. 

Attachment— garnishment : 

Property  need  not  be  taken  ont  of  garnishee's  hands. 

Denniatown  vs.  New  York,  6  A.  782;  Dwight  vs.  ICason,  12  A.  846; 
Cos  YS.  Bradley,  16  A.  680. 
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1133.  Refusal  of  Garnishee  to  Answer — ^If  such  debtor 
refuses  to  declare  what  he  owes  to  the  defendant,  the 
plaintiff  may  have  him  cited  before  the  justice  of  the 
peace  to  compel  him  to  make  such  declaration  under  oath 
to  the  justice,  and  if  he  refuses  to  make  such  declaration 
or  fails  to  appear,  such  refusal  shall  be  considered  as  an 
acknowledgment  that  he  is  indebted  to  the  defendant 
in  a  sufficient  sum  to  discharge  the  demand,  and 
judgment  shall  be  rendered  against  him  in  favor  of  the 
plaintiff. 

'  U.  p.  246  and  notes. 

/  ?  ?^  f  •  3  .  I7H24.  Sequestration — If  a  claim  be  made  before  a  jus- 
tice of  the  peace  for  a  specific  object  or  any  movable  of  a 
value  within  his  jurisdiction,  the  plaintiff  may  require  that 
such  object  shall  be  sequestered  until  judgment  be  had, 
if  he  make  his  affidavit  that  he  verily  fears  that  the  de- 
fendant means  to  remove  such  object  out  of  the  said  jus- 
tice's jurisdiction.      PJ£^^^^^^^9^»^-^^H^Z  —  /§ff^ 

0.  p.  275. 

DvA/y  of  sheriff  sequestering : 

1.  If  he  seize  bUl  of  exchange  he  should  present  it  for  ac- 
ceptance or  payment. 

Parish  vs.  Hozey,  17  L.  578. 

2.  For  his  compensation  he  is  entitled  to  make  reason&ble 
charges  to  be  determined  by  the  judge. 

Parklson  vs.  Boyle,  7  B.  83 ;  Wltkouskf  ys.  Witkouskl.  16  A.  tai 

Act  2  Of  1894  amends  0.  P.  1124  to  read  as  foUows:  "  Josticee 
of  the  peace  shaU  have  authority  to  issue  writs  of  sequee- 
tration  in  the  f oUowing  cases : 
/  ('aj  '*  If  a  claim  be  made  for  a  specific  object  or  any  mov- 

able of  a  value  within  his  jurisdiction. 

(h)  **  Where  the  plaintiff  has  an  heir  or  privilege  on  prop- 
erty of  a  value  within  his  jorisdictipn. 

(o)  *<In  all  cases  within  his  jurisdiction  when  one  ptf^ 
fears  that  the  other  wiU  conceal,  part  with,  or  diapo*® 
of  the  movable  in  his  possession  during  the  pendency 
of  the  suit. 
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**  Provided,  a  plaintiff  wishing  to  obtain  an  order  of  seques- 
tration in  any  one  of  the  eases  above  provided,  must 
annex  to  the  petition  in  which  he  prays  for  such  an 
order,  an  affidavit  setting  forth  the  caose  for  which  he 
claims  snch  order;  he  most,  besides,  execute  his  obli- 
gation in  favor  of  the  defendant  for  such  sum  as  the 
Justice  of  the  peace  shall  determine,  with  the  surety  of 
one  good  and  solvent  person,  residing  within  the  juris- 
diction of  the  court,  to  be  responsible  for  such  dam- 
ages as  the  defendant  may  sustain,  in  case  such  sequef- 
tration  shall  have  been  wrongfully  obtained." 

1125.  Proyisional  Seizure — If  a  demand  be  made  for  a 
sum  due  for  rent  within  the  jurisdiction  of  a  justice  of  the 
peace,  the  plaintiff  may  demand  that  the  furniture  of  the 
house  subject  to  the  rent  be  seized  provisionally,  if  he 
make  an  affidavit  that  he  is  afraid  of  the  defendant  remov- 
ing it  from  the  house  to  deprive  him  of  the  pledge  whicl^ 
he  has  on  it. 

a  p.  384. 

1.  Exemptions  set  forth  in  O.  P.  644  do  not  apply  to  lessees.. 

Stewart  vs.  Laooume,  ■*')  A.  l.^7. 

2.  Bonding  writ. 

Act  19  of  1877.  p.  22. 

8.  Provisional  seizure  by  laborer. 

Act  25  of  1874,  p.  69. 

^1126.  Oath  by  Agent — When — Whenever  a  plaintiff 
wishes  to  obtain  an  order  of  seizure,  attachment,  seques- 
tration, injunction,  or  provisional  seizure,  before  a  justice 
of  the  peace,  the  agent  or  attorney  of  such  plaintiff  may 
be  allowed  to  make  the  necessary  oath ;  provided  such 
oath  be  ^founded  on  his  own  knowledge,  and  not  on  in- 
formation derived  from  his  principal. 

0.  p.  289;  80  A.  1065;  28  A.  203. 

H27.  Bonding  Seizures— But  the  defendant  whose 
property  shall  have  been  seized,  attached,  sequestered,  or 
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provisionally  seized,  shall  obtain  a  restoration  of  such 
property  if  he  give  to  the  justice  of  the  peace  his  bond 
with  one  good  security  in  double  the  amount  demanded, 
to  satisfy  such  judgment  as  shall  be  rendered  against  hinii 
with  interest  and  costs. 

O.  p.  279, 289;  Act  19  of  1877. 

CHAPTER  IV. 

OF  APPEALS  FROM   JUDGMENTS  RENDERED  BY  JUSTICES  OF 

THE    PEACE. 

1 1 28.  Appeal — ^When — ^Appeals  from  the  judgments 
rendered  by  justices  of  the  peace,  throughout  the  State, 
where  the  value  of  the  object  in  dispute  exceeds  the  sum 
of  ten  dollars,  exclusive  of  interest,  are  brought  before  the 
parish  judge  of  the  parish  where  such  justices  exercise 
their  functions,  except  in  the  parish  of  Orleans,  where 
appeals  from  justices  of  the  peace  are  brought  before  the 
Third  District  Court.  Z*^'     >L^^-     ...y*-^'^    ./ 

B.S.68;FreretT8.Kliig,42  A.78.        j%      j^  /  ^  /)Q^  A^^ 

Judgment  must  be  signed.    ^^^^/I  <       •   ./ 
Marshall  vs.  Hooker,  27  A.  454.  /  ^         -      ' 

Except  where  judgment  is  interlocutory. 

Theriot  ts.  Michel,  28  A.  107. 

1129.  Trial  De  Novo — All  appeals  from  judgments  ren- 
dered by  justices  of  the  peace  shall  be  tried  in  the  appel- 
late courts  de  novo;  and  it  shall  be  sufficient  for  the  party 
desiring  to  take  an  appeal  to  declare  verbally  such  inten- 
tion. 

R.  8.  S8,  689;  0.  P.  601,  1185, 1186;  Constitution  1879,  Arts.  128. 136;  Stundert 
vs.  Ingram,  ft  N.  S.  647. 

(A)  Appeals  direct  to  Supreme  Court: 

Appeal  lies  direct  to  Supreme  Court  in  all  cases  in  which  th« 
constitutionality  or  legality  of  any  tax,  toll  or  impost  what- 
ever, or  of  any  fine,  forfeiture  or  penalty  imposed  by  • 
municipal  corporation,  shall  be  in  contestation,  whaterer 
may  be  the  amount. 

Constitution  1879,  Art.  81;  37  A.  158;  80  A.  415;  30  A.  918;  W  A.  IW;*^ 
1244;  81  A.  635;  81  A.  544. 
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(B)  Facts  can  not  he  considered  except  to  determine  the  iastie  on 
which  the  appeal  is  taken. 

Manioipality  vs.  Blano,  1  A.  885;  Hennen'8  Digest,  p.  89,  No.  8. 

1130.  Statement  of  Facts — But  the  party  themselves 
may  agree  on  a  statement  of  facts,  which  the  justice  shall 
transmit  to  the  appellate  court,  after  having  caused  it  to 
be  signed  by  the  parties,  or  their  marks  affixed,  if  they 
can  not  write,  and  certified  to  under  his  own  signature. 

B.  S.  88, 689. 

^1131.  Suspensive  Appeal — No  appeal  from  a  judgment  /^5*(?  c<^'^  '^V 
before  a  justice  of  the  peace  sh«ill  stay  execution,  unless 
the  said  appeal  be  takei^^^ne*  days  after  the  judgment,  if  ^^''^^'f' 
it  has  been  pronounced  in  the  presence  of  the  parties,  or      /    ^  * 
within  three  days  after  the  notification  of  it,  if  it  has  been 
rendered  in  the  absence  or  on  default  of  one  of  the  par- 
ties, and  unless  the  appellant  shall  execute  his  bond  in 
the  appellee's  favor,  with  one  good  and  sufficient  secur- 
ity, for  double  the  amount  of  such  judgment,  conditioned  //  A 
that  he  shall  pay  such  sum  as  shall  be  awarded  against 
him  on  the  appeal.  y/'-V^V-r- /Cc^C_  ^f-'OTl^  6  -Ji7  /    ^2-^^//^^ 

R.S.  68;  Act] 


lit   p<ty  su^ii  sum   «is  siisiii    uc  awitiucu   cig<tiii9i 

appeal.   A^v^y\f^  /Cwt_  ^U^~f  ^  -Ji  7  / 

3t  103  of  1882;  29  A.  223;  12  R.  421.  ^   ^ 


Act  129  of  1888  amends  Art.  1131  so  as  to— 
(a)  Extend  its  provisions  to  city  courts. 

(h)  Require  suspensive  appeal  bond  to  exceed  by  one- 
half  the  amount  of  the  jndgment. 

(o)  Add  to  said  article:  ''Judgments  shall  not  be  final 
until  action  by  the  conrt  npon  any  motion  for  a  new 
trial  which  may  have  been  made  within  the  delay  now 
authorized  by  law  or  role  of  court." 

1132.  Devolutive  Appeal — If  the  appellant  will  not  or  0</''^^1^*  7^ 
can   not  give  such  security,  the  justice  of  the  peace  shall  /^/a  . 
allow  him  to  appeal,  if  he  give  security  in  a  sum  to  be 
fixed  by  said  justice,  sufficient  to  pay  the  costs,  but  in 
this  case  the  appeal  shall  not  stay  execution. 
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1 133.  Prescription  of  Appeal — If  a  party  having  cause 
to  complain  of  a  judgment  rendered  by  a  justice  of  the 
peace,  allows  twelve  months  to  elapse  after  the  time  al- 
lowed for  an  appeal,, without  having  taken  one,  he  shall 
no  longer  be  allowed  to  appeal,  but  the  judgment  shall 
acquire  the  force  of  res  judicata;  provided  no  appeal 
shall  be  allowed  from  any  judgment  rendered  by  a  justice 
of  the  peace  in  the  parish  of  Orleans,  after  the  expiration 
of  ten  judicial  days  from  the  signing  of  the  judgment 
and  its  notification  to  the  party  cast. 

'        0.  p.  598;  OonBtltutlon  1879,  Art.  189. 

H34.  Citation — A  justice  of  the  peace,  after  receiving 
the  appeal  and  security  of  the  appellant,  as  above  pro- 
vided, shall  issue  a  citation  to  the  appellee,  directing  him 
to  appear  before  the  appellate  court  within  three  days 
after  service  of  the  said  citation  by  a  constable,  if  he  re- 
side in  the  place,  or  allowing  one  more  day  for  every  ten 
miles  between  the  place  of  rendering  the  judgment  and 
that  of  the  appellee's  residence. 

1.  Requirement  of  citation  is  not  essential  when  appeal  is  to 
Supreme  Court  under  Art.  81  of  Constitution  and  when 
motion  for  appeal  was  made  day  judgment  was  signed,  ii 
open  court  and  in  presence  of  opposing  counsel. 

Andrns  vs.  Board  of  Police,  41  A.  699. 

2.  But  in  other  cases  citation  is  essential. 

Mayor  of  Carroilton  yb.  OaiUard,  17  A.  130. 

1135.  Transcript — The  justice  oi  the  peace  shall  alsa 
transmit,  without  delay,  to  the  office  of  the  appellate  court, 
an  exact  copy,  certified  by  him,  and  also  of  his  judg- 
ment, together  with  the  statement  of  facts,  if  any  has 
been  agreed  on  by  the  parties,  and  of  the  citation  which 
he  has  issued  to  appellee. 

C.  p.  1129;  30  A.  Um. 

1 136.  Trial  on  Appeal — ^The   appellate   court  may  dc- 
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cide  according  to  the  statemeiit  of  facts  and  the  documents 
submitted  to  it,  in  the  absence  of  any  other  proof  offered 
by  the  party;  but  the  parties  are  at  liberty  to  produce  the 
same  witnesses  who  were  examined  below,  and  the  court 
may  hear  any  new  testimony. 

B.  8.  88, 669;  O.  P.  1129,  1180,  1186. 

1 137.  Remanding  for  Execution — The  appellate  judge, 
whether  he  reverses  or  contirms  the  judgment,  shall  re- 
mand it  for  execution  to  the  justice  below ;  and  it  such 
justice  should  be  dead,  absent,  or  no  longer  in  office,  he 
shall  direct  another  justice  of  the  peace  to  cause  the  said 
judgment  to  be  executed. 

1 138.  Judgment  on  Appeal — ^Frivolous  Appeal— Dam- 
ages— ^When  the  appellate  court  reverses  the  judgment,  it 
shall  render  such  a  one  as  the  justice  of  the  peace  should 
have  rendered,  and  sentence  the  party  failing  on  the  ap- 
peal to  pay  costs ;  and  the  appellate  court  may,  in  its  dis- 
cretion, when  the  appeal  has  been  taken  from  a  judg- 
ment, sentence  the  party  appealing  to  pay  not  more  than 
ten  per  cent,  as  damages  on  the  amount  of  the  judgment 
appealed  from,  over  and  above  any  interest  said  judgment 
may  bear,  if  it  shall  appear  that  said  appeal  was  frivolous 
or  taken  for  delay. 

a  p.  907  ;&  8.  89, 690. 

1.  Appeal  in  possession  suits  by  landlords   must   be   heard 
summarily. 

B.  8.  2166-66;  State  ex  rel.  Matt  tm.  Judge,  87  ▲.  8M. 

And  may  be  heard  in  Vacation. 
Id. 

2.  No  damages  for  frivolous  appeal  when  appeal  is  devolu- 
tive only. 

See  other  instances  O.  P.  907;  Ohaffe  vs.  OairoU,  86A.  Ui;  Orofts  ts. 
Moynihan,  26  A.  727. 
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CHAPTER    V. 

OF    THE     EXECUTION   OF    JUDGMENTS    RENDERED    BY  JUS- 
TICES   OF    THE    PEACE. 

1 139.  Execution  of  Judgments — Three  days  after  a 
judgment  has  been  rendered  by  a  justice  of  the  peace,  if 
it  was  in  the  presence  of  the  parties,  or  reckoning  from 
the  notification  of  it,  if  it  was  rendered  in  the  absence  or 
on  defaidt  of  one  of  them,  the  justice  of  the  peace  shall, 
if  required  by  the  party  in  whose  favor  it  was  rendered, 
or  if  no  appeal  has  been  taken,  or  such  an  appeal  only  as 
does  not  stay  the  execution,  issue  an  order  to  seize  the 
property  of  the  debtor  to  an  amount  sufficient  to  satisfy 
the  judgment,  together  with  interest  an^d  costs;  provided 
it  shall  be  lawful  for  any  judgment  creditor,  entitled  to 
execution,  to  issue  several  writs  oi  fieri  facias  to  different 
parishes  at  the  same  time,  subject  to  the  provisions  of  spe- 
cial laws* 

1.  Notification  to  defendant  not  present  at  trial  is  essential, 
even  when  personally  served. 

Act24of  l876amendlnfifO.P.675  inapplicable;  State  ex  pel  Hender- 
son TS.  Justice,  40  A.  21. 

2.  Justice  of  the  peace  and  city  courts  are  governed  pecu- 
li^ly  by  the  provisions  of  Code  of  Practice  under  the  title 
"Justices  of  the  Peace,"  which  prevaU  in  cases  of  conflict* 

See  Act  7  of  I88S;  B.  R.  Co.  TS.  Hufft,  39  A.  990. 

8,  Who  executes  wrU:  Act  110  of  1888  (1890),  p.  174,  author- 
izes justice  of  the  peace  to  employ  sheriff  to  execute  jadg- 
ments  when  constable  is  unable  to  do  so  by  reason  of  reU- 
tionship,  sickness,  etc. 

4.  Movables  seized  first  unless  there  be  privilege  or  mortgage- 
But  defendant  failing  to  point  out  movables  can  not  com- 
plain. 

Nobles  vs.  Nattjefl,  8  B.  152;  Peyi^l^  ts.  Qayea.  as'A.  550;  HclNerfi. 
Hesse,  29  A.  149. 

.  jl.  Damages  recoverable  for  premftnre  ezecation. 

Dorbrldge  rs.  Wentael,  17  A.  20. 
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6.  Against  whom  writ  issiiea:    Writ  issaes  only  against  oast 
party  to  suit,  not  third  person. 

Shelley  vs.  Dobbins,  81  A.  630. 

7.  What  property  should  be  first  seized: 

Only  property  free  from  incumbrance  and  within   the 
parish. 

DinkgraYevs.  Sloan,  13  A.  898;  Morris  vs.  Womble,  80  A.  181S; 
Todd  vs.  Gordy,  29  A.  498. 

8.  Where  sheriff  acts  without  malice,  he  is  liable  only  for 
value  of  property  taken  and  sold. 

Macias  vs.  Sheriff,  48  A.  289. 

9.  Remedy  of  third  person  whose  property  is  seized:    He  may 
have  it  released  by  making  afiQdavit,  etc. 

Act  37  of  1882,  p.  49. 

>r  1140.  Exemptions — ^The  constable  directed  to  execute 
this  order  shall  proceed  to  seize  the  movable  property  of 
the  debtor  if  he  finds  any  in  his  parish  to  a  sufficient 
amount  to  satisfy  the  execution;  and  he  shall  give  notice 
of  its  sale  within  ten  days  at  the  customary  places,  in 
situations  where  no  newspapers  are  published,  or  in  at 
least  one  public  paper  in  places  where  any  are  printed, 
according  to  law. 

The  constable  can  not  seize  the  clothes  and  bedding  in 
the  use  of  the  debtor  and  family,  nor  his  arms  and  military 
accoutrements,  nor  the  implements  and  tools  of  the  trade 
whereby  he  gains  a  living,  nor  the  rights  of  personal  ser- 
vitudes, of  use  and  habitation,  of  usufruct  to  the  estate  of 
a  minor  child,  nor  the  income  of  dotal  property,  nor  the 
agricultural  implements  and  working  cattle,  separately 
from  the  land  to  which  they  are  attached,  nor* the  corn, 
fodder,  hay,  provisions  and  other  supplies  necessary  for 
canying  on  the  plantation  to  which  they  are  attached,  for 
the  current  year,  nor  the  defendant's  homestead,  under 
the  provision  of  special  laws. 

R.  S.  572,  645,  2888,  C.  P.  644,  645,647;  Aot  79  of  1876;  Oonfltitution  1879,  Ark 
319;  Act  62  of  1877 ;  Act  114  of  1880;  Aot  63  of  1874.  • 

XZ41.  Safe  Keeping  of  Moyables-r-In  the  interval  be- 
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tween  the  seizure  and  sale,  the  constable  shall  take  into 
his  possession  and  deposit  in  a  safe  place,  the  mov- 
able property  thus  seized,  unless  the  debtor  execute  a 
bond  with  one  sufficient  surety  in  double  the  amouDt  of 
the  judgment,  conditioned  that  the  said  property  shall 
be  forthcoming  on  the  day  of  sale. 

0.  p.  656. 

1.  Actual  seizure  and  possession  by  constable  neoesBary  whea 
feasible. 

16  A. 879;  18  A.M;  19  A.  68;  22  A.  307;  24  A.  362;  27 A.  130;  30  A.  188. 

2.  Sheriff  must  keep  seized  property  safety. 

Whitton  T8.  Jones,  2  A.  802. 

,  1 142.  Keeper — ^When — Charges — In  no  case  can  the 
constable  appoint  a  keeper  to  preserve  the  property  sebed, 
unless  with  a  written  consent  of  the  debtor,  and  in  this 
case  he  can  not  charge  more  than  fifty  cents  a  day  for  the 
costs  of  such  keeping,    v  x^^,^    OJ^  /If/^ 

1 143.  Sale  by  Constable — ^The  constable  shall  make 
sale  of  the  property  at  public  auction,  on  the  day  fixed  by 
the  advertisement,  at  the  office  of  the  justice  of  the 
peace  nearest  the  residence  of  the  party  whose  property 
is  seized,  or  at  the  most  public  place  within  three  miles 
thereof,  to  be  designated  by  the  justice  of  the  peace  issuing 
the  order  of  sale,  except  in^towns,  in  which  sales  shall  be 
made  at  the  place  where  the  sheriff  is  in  the  habit  of  mak- 
ing sales  of  property  under  execution;  provided,  that  in 
all  cases  the  defendant  shall  have  the  right  to  have  tijt 
tale  made  at  his  own  place  of  residence  within  said  parish; 
and  provided,  that  this  provision  shall  not  apply  to  tbs 
parish  of  Orleans. 

B.  a  691,  684,  8406. 

Advertisement. 

Aot  49  of  1877,  p.  69;  Act  9S  of  1876. 
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'^r+1144.  Seizure  of  Immovables — If  the  constable  find  no 
movable,  he  shall  seize  immovable  property. 

R.  S.  640. 

1 145.  Appraisement — All  property  seized  under  writs 
of  justices  of  the  peace,  whether  the  same  be  movable  or 
immovable,  shall  be  appraised  and  sold  in  the  same 
manner  as  property  seized  and  sold  by  sheriffs. 

B.  S.  M6;  McNeil  VB.  Kramer,  27  A.  680. 

JoBtice  can  not  appoint  appraiser  in  behalf  of  defendant. 
Gallagher  vs.  Abadie,  26  A.  343. 

1 146.  Reduction  of  Seizure — ^When — When  the  prop- 
erty of  any  defendant  in  execution  shall  be  under  seizure 
in  different  parishes  at  the  same  time,  such  defendant 
shall  have  the  right  to  have  a  reduction  of  the  seizures 
which  shall  have  been  so  made,  upon  showing  that  the 
amount  of  property  so  sjeized  is  more  than  sufficient  to 
satisfy  his  creditor's  judgment;  provided,  that  such  seiz- 
ing creditor  shall  be  liable  to  pay  the  defendant  in  execu- 
tion such  damages  as  the  latter  may  have  sustained  in 
consequence  of  any  excessive  seizures  made  at  his  in- 
stance. 

Heffner  vs.  Hesse,  29  A.  149;  Gasman  vs.  DePoret,  83  A.  333. 

1 147.  Return  on  Writs — It  shall  be  the  duty  of  consta- 
bles, the  parish  of  Orleans  excepted,  to  return  forthwith 
every  process  to  them  directed,  together  with  their  pro- 
ceeding thereon,  to  the  justice  issuing  the  same,  except 
writs  oijierr  facias y  which  shall  be  returned  within  thirty 
days  from  the  date  thereof. 

B.S.  6S5. 

1.  Seizure  after  expiration  of  writ  illegal. 

Johnson  vs.  Wall,  l  N.  8. 541 ;  Dngat  vs.  Babln,  8  K.  8.  896. 

2.  AHoB  fi.  fa.  necessary  when  original  expires.     A  writing 
by  jostice  "Thisyi. /a.  renewed"  is  inmifflcient. 

MoM^ll  TS.  Kramer,  37  A.  678. 
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^p        ^2  ^      :^ii48.  Seizure  in  Other  Parishes — If,  after  a  judgment 
^         '       y  '     has  been  rendered  against  a  debtor  by  a  justice  of  the 
3  yi^  '  7  /^»      peace  in  the  parish  where  he  resides,  he  removes  to  an-- 
(^^J^  2f  f  ^g^'^'  other  parish,  the  justice  of  the  peace  may  direct  an  order 
to  a  constable  or  sheriff  of  the  parish  to  which  he  has  re- 
moved, to  seize  and  sell  his  movable  or  immovable  prop- 
erty, as  the  case  may  require;  and  it  shall  be  the  duty  of 
such  sheriff  or  constable  to  execute  his  order,  and  to  make 
his  return  in  the  same  manner  as  if  it  had  been  directed 
to  him  by  one  of  the  justices  of  his  own  parish. 

1 149.  Remanding  for  Execution — ^The  judgment  on  ap- 
peal from  the  decisions  of  a  justice  of  the  peace  in  the 
parish  of  Orleans,  shall  be  sent  back  to  the  said  justice  to 
be  executed. 

1150.  Imprisonment — ^When — When  the  creditor,  who 
has  obtained  a  judgment,  finds  neither  movables  nor  im- 
movables belonging  to  his  debtor,  he  may,  as  soon  as  the 
constable  has  returned  that  he  finds  no  property  to  seize* 
obtain  an  order  to  imprison  the  debtor,  upon  making  affi- 
davit that  he  has  reason  to  believe  said  debtor  is  possessed 
of  property  or  assets  which  may  be  made  available  to  his 
creditors  upon  complying  with  special  laws. 

O.  p.  726,  781. 

1151.  Release  from  Imprisonment — The  debtor  may 
obtain  his  enlargement  by  declaring  on  oath  that  he  has 

.     no  movables  or  immovables  to  satisfy  said  judgment,  ex- 
cept such  as  are  exempt  from  seizure  by  law. 

CHAPTER  VI. 

OF   THE     POWERS    GRANTED    TO   JUSTICES    OF  THE  PEACB 
FOR   THE    PERFORMANCE   OF   THEIR   DUTIES. 

1 152.  Necessary  Powers — ^Justices  of  the  peace  fc^scss 
all  such  powers  as  are  necessary  to  exercise  the  junsdic- 
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tion  conferred  on  them,  in  cases  where  no   express  pro- 
vision has  been  made  by  this  Code. 

Gonzales  vs.  Lindsay,  SO  A.  1066;  Weber  vs.  Skinner,  83  A.  1096. 

1153.  Witnesses — Attachment — Fine — ^Justices  of  the 
peace  may  summon  and  compiel  the  appearance  of  wit- 
nesses in  causes  brought  before  them,  and  if  the  witnesses 
do  not  attend,  the  justices  may  arrest  and  fine  them,  pro- 
vided the  fine  does  not  exceed  ten  dollars,  for  the  benefit 
of  the  parish,  for  each  failure  in  this  respect;  and  if  the 
witnesses  appear  and  refuse  to  answer  the  questions  put 
to  them,  they  shall  be  imprisoned  as  guilty  of  a  contempt 
of  court,  for  a  time  not  to  exceed  that  specified  in  Ac 
next  article. 

1 1 54.  Contempts — ^Justices  of  the  peace  may  punish  a 
contempt  of  their  authority  by  an  imprisonment  not  ex- 
ceeding twenty-four  hours. 

1155%  Commissions  to  Examine  Witnesses — They  may 
grant  commission  to  take  the  testimony  of  witnesses  in 
cases  depending  before  them,  when  such  witnesses  reside 
out  of  the  parish. 

They  have  power  to  appoint  curators  ad  liies^  to  enable 
minors  to  present  their  claims  before  the  justice  of  the 
peace,  when  the  amount  claimed  shall  not  exceed  one 
hundred  dollars;  provided,  there  be  neither  natural  nor 
legal  tutor  to  the  minor,  and  it  be  made  to  appear,  by 
proper  affidavit,  that  the  minors  are  transient  persons  fol- 
lowing some  trade  or  occupation,  and  are  without  parents 
in  this  State. 

They  shall  also  have  such  other  powers  as  are  conferred 
by  special  laws. 

B.  8.  3S60. 88S8;  C.  P.  436, 431.  4S3, 488 ;  Act  7  of  1877,  p.  10. 

Execution  of  commiBsion. 

See  Ferriber  vs.  LaUing,9  A.  169;  Blair  rs.  OoUina,  15  A.  688;  Flow«r 
TS.  Downs,  13  B.  101;  Oaballero  rs.  ICadael,  36  A.  nx 
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CHAPTER   VII. 

OF  CONSTABLES  AND  THEIR  DUTIES. 

1 156.  Constables — There  shall  be  one  constable  for 
each  justice's  court  in  the  parish  of  Orleans,  who  shall 
hold  his  office  for  the  term  of  two  years. 

He  shall  be  elected  by  the  qualified  voters  residing 
within  the  sectional  limits  within  which  each  justice  is  re- 
quired to  hold  his  court.  They  shall  give  bond  with  one 
or  more  good  and  solvent  sureties,  in  the  sum  of  five 
thousand  dollars,  conditioned  for  the  faithful  performance 
of  their  duties  and  for  the  legal  adjustment  of  all  claims 
against  them,  incurred  in  their  official  capacity,  which 
bond  may  be  sued  upon  by  any  person  damaged  in  any 
way  by  the  constables  in  the  discharge  of  their  official 
duties. 

R.  8.  642. 

1 157 .  Constables — Election — Term — Bond— Oath— In 

the  country  parishes  one  constable  shall  be  elected  for 
each  justice  of  the  peace,  for  the  term  of  two  years,  by 
the  qualified  electors  of  the  justice's  ward.  He  shall  re- 
side in  the  ward  for  which  he  shall  have  been  elected. 

Before  entering  on  the  discharge  of  their  duties  they 
shall  take  the  oath  prescribed  by  the  Constitution,  and 
give  bond  in  the  sum  of  five  hundred  dollars,  with  secur- 
ity to  be  approved  according  to  law. 

R.  S.  ail,  632. 

1158.  Vacancies — How  Filled — Should  any  vacancy 
occur  in  the  office  of  constable,  except  in  the  parish  of 
Orleans,  by  failure  to  elect  or  otherwise,  the  president  of 
the  police*  jury  shall  forthwith  order  an  election  for  the 
residue  of  such  term,  by  giving  a  written  notice,  at  least 
ten  days  previous  to  the  election,  which  shall  be  posted 

804 


Constables  and  Thbib  Duties.  1169-1160 

up  by  the  sheriff  of  the  parish  at  the  place  of  voting  in  the 
ward;  provided,  that  the  justices  of  this  State,  without  the 
limits  of  New  Orleans,  shall  have  power  to  appoint  con- 
stables fro  tempore^  whenever  there  shall  be  no  such 
officer  elected  for  their  respective  districts  in  the  manner 
directed  by  law. 

1159.  Bond — New  One — When — No  justice  of  the  peace 
for  the  city  and  precincts  of  New  Orleans  shall  employ 
any  constable  to  execute  his  orders  in  civil  matters,  with- 
out having  in  his  possession  an  authentic  copy  of  the  se- 
curity which  such  constable  has  given,  and  if  it  appear  to 
him  on  examination  of  said  copy,  that  the  persons  given 
as  security  have  left  the  parish  or  become  bankrupt,  he 
shall  acquaint  the  Governor  of  the  fact,  who  shall  there- 
upon require  new  securities  from  the  said  constable,  and 
in  default  of  his  giving  the  same  *hall  appoint  another. 

1160.  Constables — Extent  of  Power — Constables,  ex- 
cept in  the  parish  of  Orleans,  shall  have  authority  to  act 
throughout  the  extent  of  their  respective  parishes,  and 
they  shall  execute  all  orders,  decrees  and  judgments 
which  judges  and  justices  of  the  peace  may  direct  to 
them. 

1.  Possession  of  constable  is  that  of  the  law,  and  he  may  ap- 
peal when  deprived  of  his  possession. 

state  V8.  Judge.  16  A.  U ;  Sueoession  of  Caldwell,  8  A.  48;  6  R.  102. 

2.  He  can  not  act  beyond  limits  of  his  ward. 

state  V8.  Boiteaiix,  81  A.  188. 

3.  Constable  may  employ  force  to  execute  writs. 

Winn  ve.  Elgee,  6R.  102. 

4.  Constable  is  liable  to  owner  of  property  for  value  thereof 
when  he  allows  it  to  be  taken. 

State  vs.  Oassldy,  7  A.  274;  Crane  vs.  Quinn.  2;^  A.  512;  Dossou  va. 
Bel  Her,  10  A.  570. 

Or  where  he  fails  to  take  care  of  property. 
BarrimoreTS.  MoFeely,  32  A.  1179. 
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1161.  Reiiioyal — Constables  maybe  removed  by  the 
parish  judge,  on  complaint  made  against  them,  if  he  finds 
that  they  have  been  guilty  of  misconduct,  malversation  or 
gross  neglect,  after  giving  them  notice  of  the  complaint, 
and  hearing  their  defence;  the  parish  judge  shall  also 
cause  them  to  deliver  up  their  commission,  and  imprison 
them  if  they  refuse,  and  until  they  comply. 

Removal  of  constables. 

See  Arts.  196  to  201  Oonatltution  of  1879. 

(Signed)  MORTIMER  CARR, 

Speaker  of  the  House  of  Representatives* 

(Signed)  OSCAR  J.  DUNN, 

Lieutenant  Governor  and  President  of  the  Senate- 

Approved,  March  14,  1870. 

(Signed)  •  H.  C.  WARMOTH, 

Governor  of  the  State  0/  Louisiana. 

A  true  copy: 

Geo.  E.  Bovee, 

Secretary  of  State. 
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ABATEMENT 
Of  action,  17. 

ABSENTEE 

Can  not  sue,  except  with  assistance  of  curator,  65,  66. 

When  sued,  must  be  represented  by  curator  od  hooj  70. 

Parish  court  has  jurisdiction  relative  to,  85. 

Suable  before  what  court,  105. 

How  cited,  121. 

Property  of,  may  be  attached,  144. 

Unrepresented  absentee,  when  legally  sued  through  curator 

ad  fioOf  70-74. 
How  cited  in  attachment  cases,  166. 
Judgment  against,  how  reversed,  182. 
May  rescind  judgment,  when,  401,  486. 
How  cited  in  executory  process,  572. 
Curator  of,  may  be  appointed  by  court  of  probate, 
how  removed,  760. 

ABSENT  HEIR 

See  HeiVf  Vacant  SuccesHon, 

May  sue,  how,  67. 

How  cited,  121. 

Oounsel  for,  appointed,  750. 

ACCOUNT 

Rendering  of,  by  whom,  755  et  teg. 

ACTION 

What  is,  1. 
Division  of,  1-3. 
Persona],  what  is,  2. 
Real,  what  is,  8. 
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ACTION — Continued 
Petitory,  what  is,  3. 
PosBeseory,  what  is,  3. 
Mixed,  what  is,  3. 
•  Civil,  what  is,  8,  4. 
Criminal,  what  is,  3,  4. 
To  recover  movable,  4. 

immovables,  4. 
Form,  effect  and  prescription  of,  how  g^ovemed,  6. 
On  contracts,  how  governed,  5. 
Right  of,  and  obligation  do  not  always  arise  at  Bame  time, 

6,7. 
Can  be  brought  only  by  one  having  real  and  actual  interest, 

7,  8,  9,  10,  11,  12,  18,  14. 
Right  of  action,  subsists  how  long,  8,  16. 
Natural  obligation  does  not  g^ve  right  of,  15. 
lies  to  recover  what  has  been  paid  in  error,  15. 
Does  not  lie  when  there  was  a  natural  obligation  to  pay, 

15,  16. 
On    obligations    contrary   to  justice,   good  faith  and  good 

morals,  16. 
Right  of,  may  be  pleaded  as  exception,  17. 
Does  not  abate  by  death  of  party,  17. 
Is  the  property  of  whom,  18. 
Is  transmitted  to  heirs,  18. 
Heirs  and  universal  legatees  succeed  to,  18. 
Lies  against  successors  of  deceased  persons,  daimiofil  onder 

particular  title,  18. 
Personal 

Lies  when,  19. 
Lies  against  whom,  19. 
Grounded  on  four  causes,  20. 
Arises  from  contracts,  when,  20. 
quasi  contracts,  when,  20. 
offences,  when,  20. 
quasi  offences,  when,  20. 
On  contracts,  divided,  how,  20. 
Direct,  how  distinguished,  20. 
Equitable,  what  is,  20. 
Direct  and  contrary,  how  distinguished,  21. 
Contrary,  arises  out  of  what,  22. 
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ACnON — Continued 

Arising  from  synallagmatic  contracts,  22. 

May  be  brought  against  heirs,  22. 

lies  against  testamentary  executor,  when,  79. 

Rbal 
lies  against  whom,  22. 
Qives  the  right  to  follow  the  thing,  23. 
Most  be  brought  against  executor  and  heirs  present,  79. 

Pbtitoby 
What  is,  8. 

Brought  against  whom,  23,  24. 
Duty  of  farmer  or  lessee  when  sued  iii,  23,  24. 
Plaintiff  must  make  out  title,  24,  25,  26. 
May  be  brought  by  one  who  owns  undivided  parw  of  estate, 

26. 
Effect  of,  when  dismissed,  31. 

Can  not  be  cumulated  with  possessory,  except  by  consent,  81 
May  be  bought,  when,  82. 

POBSBSSOBY 

A  branch  of  real,  27. 

Who  may  institute,  27,  28. 

Those  who  possess  for  another  can  not,  28. 

Their  remedy  and  duty,  28. 

Four  requisites  to  institute,  29,  30. 

Disturbance  which  give  rise  to,  29,  31. 

Disturbance  in  fact,  what  is,  29,  30. 

in  law,  what  is,  29,  30. 
What  plaintiff  need  only  prove,  31. 
Can  not  be  brought  after  petitory  is  dismissed,  31. 
Is  renounced,  when  possession  and  ownership  claimed,  81. 
Can  not  be  cumulated  with  petitory,  except  by  consent,  81. 
Effect  of,  when  judgment  has  been  satisfied,  81. 
Renounced,  when,  32. 
Who  will  be  maintained  in  possession,  32. 
Prescription  of,  32. 

Does  not  lie  for  movable  property,  82. 
One  can  not  claim  possession  and  ownership,  96. 
Hypothec  ABY 
Is  real  action,  33,  84,  35. 
Follows  property  wherever  found,  86. 
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ACTION — Ckmtinued 

Ides  when  creditor  has  title  importing  confession  of  judg- 
ment, 37. 

When  creditor  has  no  executory  title,  what  is  to  be  done,  87. 

Creditor  may  proceed  against  heir,  by,  88. 

Effect  of,  when  there  are  several  heirs,  38. 
when  there  has  been  a  partition,  38. 

When  there  is  no  executory  title  creditor  must  obtain  judg- 
ment against  each  heir,  38.  « 

Creditor  may  proceed  against  third  possessor,  by,  89. 

Notice  to  third  possessor  to  be  given,  39,  40. 

Notice  to  debtor,  40. 

Oath  of  plaintiff,  when,  41. 

Third  possessor  may  oppose  sale  of  hypothecated  property)  41' 

May  require  discussion,  41. 

No  discussion,  when,  42. 

Advance  of  costs,  42. 

Lies  against  each  heir  having  hypothecated  property,  77. 

Lies  for  whole  amount  of  debt,  77. 

Must  be  brought  before  competent  judges,  43. 

Right  of  action,  lost  by  remissibn,  47. 

Will  not  lie  before  two  courts,  48. 

Necessary  parties  in  suits,  61,  52,  53. 

Not  necessary  parties,  54,  55,  56. 

Are  brought,  how,  49. 

Ordinary,  executory,  summary,  60. 

Who  may  institute,  61,  57,  58,  59,  60,  61. 

Joinder  of  parties,  55,  56. 

Improper  joinder,  56,  57. 

No  disqualification  to  institute  on  account  of  race,  color  or 
previous  condition,  62. 

Children  subject  to  paternal  or  maternal  power  can  not  to* 
stitute,  62. 

Husbands  have  control  of  personal  and  possessory  actions  o 
wife,  64,  65. 

Husbands  emancipated  by  marriage  can  sue  withont  cai»" 
tor,  69. 

Curator  may  institute,  when,  67. 

Corporation  sue,  when,  67,  68. 

Bight  of,  passes  to  heirs,  68. 

May  be  birought  against  minor  husbands,   emancipated  V 
marriage,  69. 
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AOnON— Ctmtinucd 

Against  minor,  must  be  broagbt  against  tutor,  69,  70. 

person  interdicted,   must  be  broagbt    against  curator, 
69,  70. 
Ourator  and  administrator  to  be  continued,  76,  77. 
Every  kind  of  action  may  be  brought  against  vacant  succes- 
sions, when,  78. 
Executors  may  defend,  79,  80. 
Will  lie  against  executors  and  heirs,  79,  80. 
Cumulated,  when,  94,  95. 
Several  demands  can  not  be  cumulated,  95. 
May  be  cumulated,  when,  94,  95,  96. 
If  erroneously  cumulated,  what,  97. 
Sustained  for  amount  due  only,  97,  98. 
For  less  than  due,  plaintiff  loses  overplus,  98. 
When  premature,  will  be  dismissed,  99. 
Must  be  brought  at  domicile,  100,  101, 102. 
Of  revendication,  defendant  sued,  where,  103. 
In  succession  matters,  will  be,  where,  104. 
Of  partition,  where  brought,  105. 
Of  insolvency,  where  brought,  105,  106. 
Against  foreigner,  where  brought,  106. 
Against  surety,  on  official  bond,  where  brought,  106,  117. 
Of  trespass,  where  brought,  106,  107. 
Against  corporations,  for  committing  trespass,  106,  107. 
Instituted  at  debtor's  domicile,  108. 
Oommenced  by  petition,  109. 

Ck>nservatory  writs  may  be  obtained  to  give  effect  to,  128. 
Different  kinds  of  conservatory  writs,  129. 
Consolidation  of,  when  allowed,  324. 
To  annul  judgment,  where  brought,  481,  482. 
By  creditor  for  sum  paid  purchaser,  556. 
For  false  imprisonment,  618. 

ADMINISTRATOR 
See  Removal, 

Suit  agauist,  continued  and  tried,  76. 
Appointed  for  succession,  when,  742,  748,  744. 
Beneficiary  heir  has  preference,  742  et  aeq. 
To  give  security,  742  et  aeq. 
Claims  must  be  presented  to,  747. 
to  be  acknowledged,  747. 
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ADMINISTRATOR^Cbnttnued 
When  liquidated,  how,  747. 
May  be  sued,  when,  748,  749. 
Must  only  pay  judgment  or  acknowledge  debt,  when  and 

how,  749. 
To  file  tableau  of  distribution  and  detenmne  order  of  payioR 

creditors,  760,  763. 
To  aUow  interest  from  death  of  debtor,  when,  760. 
Failing  to  account  when  notified,  execution  to  iflsiie,  when, 

753,  764,  773. 
Shall  render  accounts,  to  what  courts,  766. 
To  pay  balance  due  to  claimants  or  heirs  with  interest  from 

judgment,  when,  768. 
To  render  account  to  counsel  of  absent  heirs,  when,  769. 
To  pay  balance  into  State  treasury,  when,  769. 
May  be  imprisoned,  when,  769. 
Removal  from  office,  by  what  court,  760. 
of,  how  obtained,  762. 
of,  may  be  prayed  for,  by  whom,  761,  762. 
of,  counsel  for  absent  heirs  to  institute  proceedings  for, 
762. 
Shall  pay  privileged  claims,  when,  772. 

/   ordinary  claims,  when,  778. 
Shall  notify  sheriff  of  what,  and  when,  773. 
To  file  his  Itccount,  when,  773. 
Property  of,  distrained,  when,  774. 

ADVERTISEMENT 
See  Notice, 

AFFIDAVIT 
See  Oath, 

ADVOCATE 

See  Attorney, 

To  be  appointed  in  attachments  to  defend  absent  defendant? 
167,  168. 
in  proceedings  in  rem,  when,  210. 
Commissions  to  take  testimony  out  of  State  must  be  notiflw 

to,  when,  331. 
Citation  and  petition  of  appeal,  served  on,  when,  464. 

AGENT 
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AMENDMENT 


Of  petition,  when  it  contains  contrary  demands,  97. 
Allowed  to  augment  demand,  when,  98. 
To  add  demand  for  interest,  when,  98. 
Of  petition  when  allowed,  819,  820,  821. 

when  not  aUowed,  821,  822. 
Of  answer,  when  allowed,  822. 
Answer  to,  when  made,  822,  828. 
Affidavit,  when  necessary,  822. 
At  what  time  allowed,  822,  828. 
Leave  of  court,  822. 
Matter  of  discretion,  822. 

AMICABLE  COMPOUNDERS 
See  Auditor,  884,  841. 

AMICABLE  DEMAND 

Not  necessary,  when,.  109. 

ANSWER 

Delay  aUowed  sheriff  to,  on  rule,  187. 

Of  the  garnishee,  when  and  how  made,  178. 

Of  garnishee,  when  taken  as  confessed,  160,  161,  162. 

Further  delay  granted  to,  when,  245. 

Defendant  to  file,  when,  246. 

Sunday  included  in  delay  for,  246. 

Requisites  of,  246,  247. 

Defendant  may  refuse  to  answer  merits,  when,  247,  248. 

General  denial,  248. 

To  a  demand  on  an  obligation  or  an  act  under  private  signa- 
ture, defendant  bound  to  do  what  in,  250. 

If  signature  is  denied  and  proved,  penalty,  251,  252,  258. 

What  must  be  pleaded  specially  and  positively  in  answer, 
268,  254,  255. 

What  may  be  alleged  in,  255. 

Allegations  in,  taken  as  denied,  256. 

Of  warrantor,  295. 

Of  appellee,  461. 

Made  verbally  before  justice  of  peace,  779. 

To  be  recorded  by  justice  of  the  peace,  781. 
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APPEAL 

Appeal  excludes  other  remedies,  when,  407. 

Effect  of,  on  lower  conrt,  408,  409,  410. 

lies  direct  to  Supreme  Oourt  on  legality  of  tax,  toll  or  im- 
post, etc.,  408,  82,  6^5  et  aeq. 

Appeal  lies  from  district  courts,  when,  81,  82,  480. 

Lies  from  parish  to  district  court,  81. 

In  probate  matters,  lies  directly  to  Supreme  Court,  when, 
429,  430. 

Necessary  parties  to,  412,  413,  414. 

MutuaUty  of,  414. , 

No  change  as  between  appellees,  410. 

Issues  on  appeal,  408. 

What  is,  406. 

lies  when  from  final  and  interlocutory  judgments,  414|  416) 
416,  417,  418,  419,  420. 

In  executory  process,  417. 

Prematurity  of,  417. 

Does  not  Ue,  when,  421,  422,  423,  424,  425,  426. 

In  cases  of  acquiescence  or  confession,  426,  427,  428,  429. 

Or  after  legal  delay,  426,  427. 

Right  of,  to  whom  given,  480,  431. 

Who  may,  430,  431,  432. 

How  obtained,  432,  433,  434. 

Oitation,  433,  434. 

Order  of,  how  given,  434,  436,  436. 

Rescinding  order  of,  436. 

What  judge  may  grant  order,  436. 

Suspensive,  when,  438,  439. 

None,  when,  452,  453,  438,  439. 

Bond  for,  440,  441,  442,  460. 

Amount  of  security  in  suspensive,  438,  etc.,  450. 

Bond  for  costs,  442. 

Surety  on  Bond 

Insufficient  surety,  447. 

Sufficient  surety,  448. 

In  what  court  tested,  449. 

Liability  of  surety,  450. 
Appeal  Bond 

Exemptions  from  giving  bond,  446. 

Filing  of  bond,  446,  447. 
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APPEAIr— Obneinuad 

Bonds  of  y  to  whom  payable,  487,  488,  489,  446. 

Bond  in  blank,  440,  445. 

What  omissions  fatal,  444. 

What  omissions  not  fatal,  448. 

Terms  and  conditions  of  bond,  451. 

Rule  de  minimiaj  445. 

Deposit  in  Hen  of,  444. 

New  bond,  445. 

Rbtubn  Day 
Return  day  of,  487,  456,  457. 
Extension  of  return  day,  459. 
Party  cast  duly  notified,  when,  488,  etc 
Devolutive,  what  is,  451,  445. 

DBVOLUnVB  Appbal 
Devolutive,  does  not  stay  execution,  451. 
In  devolutive,  amount  of  bond,  451. 
Bond  must  set  forth  what,  451. 
Copy  of  petition  and  citation  of,  must  be  given  to  sheriff, 

when,  458,  454. 
Petition  and  citation  of,  how  served,  454,  455,  456. 
Delay  given  in  citation  of,  455,  456. 
Return  of  service  in,  how  made,  457. 
Transcript  of,  to  Supreme  Court,  how  made,  457, 458. 
From  parish  to  district  court,  mode  of,  458,  459,  460. 
Neglect  of  appellant  to  file  record  of,  in  Supreme  Court,  459. 
Fieri  faciaa  may  issue  on  certificate  of  clerk  of  Supreme 

Court,  when,  460. 
Effect  of,  when  brought  up  by  appellee,  460,  461. 
Answer  of  appellee  to,  filed  when,  461. 
Appellee  may  pray  to  set  aside  judgment  of  inferior  court, 

when,  461. 
Will  not  lie,  when  prescribed,  462,  468. 
Prescription  of  appeal,  462,  468. 
as  to  absentees,  462. 
as  to  minors,  468. 
no  interruption  of,  468,  464. 
Bfay  be  withdrawn,  when,  460,  464,  466. 
Renewal  of  appeal,  464,  466. 
Can  not  be  withdrawn,  when,  464,  466,  709. 
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APPEAL— Oonttnt/cd 

Bond  of,  how  to  proceed  against  snrety,  466,  467,  468,  469. 

Dismissal  of  appeal,  460,  461. 

Rules  of,  govern  what  courts,  469. 

From  parish  courts  to  district,  how  tried,  469,  470. 

Statement  of  facts,  470,  471. 

how  made  when  parties  can  not  agree,  471. 
Trial  de  novo,  458. 
Return  day  of,  extended  how,  469. 
If  not  extended  fieri  facias  may  issue  how, 

appellee  may  bring  up  copy  of  record,  460. 
Answer  to,  when  to  be  filed,  461. 

may  state  what. 
Appellee  may   pray  for  amendment  of  judgment  *ppwl«<i 
from,  when,  694. 

must  pray  for  reversal  of,  what,  696. 
Oause  may  be  tried  without  answer,  695,  696. 
Answer  must  be  filed  three  days  before  argument,  wfcen,  696, 

696. 
May  be  tried  without  both  parties,  when,  696. 
New  hearing  on  appeal  granted  to  absentee,  when,  5^- 
No  new  evidence  received  in  Supreme  Oourt,  697,  69^ 
Record  of  appeal,  how  certified,  698,  699,  700. 
Dismissed,  when,  700,  701,  702,  703,  704,  706,  706. 
Record  being  incomplete  or  erroneous,  time  granted  to  cor- 
rect, when,  701. 
Pine  on  officer    occasioning  error,   etc., 

may  be  imposed,  when,  702, 
Judgment  on,  suspended,  when,  708. 
Mandate  directed  to  whom  and  when,  709. 
Remanded  to  try  new  pleas,  when,  710. 
Who  can  not  exercise  right  of,  712. 
Remanded,  when,  718. 
Costs  of,  who  to  bear,  717. 
Prom  courts  of  probate  to  Supreme  Court,  771. 
Prom  justice  of  the  peace,  794,  797. 

APPEARANCE  AND  ANSWER 
Appearance  and  answoi^  245. 
When  filed,  246. 
Delay  for,  115,  246. 
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APPEARANCE  AND  ANSWER— CoiUiriMcd 
Prayer  for  time,  246. 
Effect  of,  cuts  off  exceptions,  245,  246, 
Refusal  to  make  exceptions,  247.  • 

Plea  to  jurisdiction,  247. 
General  denial,  248,  240. 
Denial  of  signature,  248,  250. 
Inconsistent  pleas,  248,  240,  250. 
Proof  of  signature,  251. 
Form  of  answer,  246. 
Experts  in  handwriting,  251. 

APPRAISEMENT 

In  provisional  seizures  by  les/ior,  made  how,  202,  203. 
May  be  made  on  application,  when  too  much  is  seized,  523. 
How  made,  523,  535,  586. 
Notice  to  debtor,  how  given,  534,  535. 
Appraisers,  how  named,  535,  536. 
Appraisers  sworn,  how  and  by  whom,  600,  601. 
Umpire,  when  to  be  chosen,  536. 
Report  to  be  reduced  to  writing  and  signed,  536. 
Must  be  minute  so  sale  may  be  made,  how,  537,  536. 
Price  to  be  two -thirds  of,  539,  540. 
Of  immovables,  seized  under  executory  process,  577. 
May  be  made  to  test  jurisdiction  of  justice  of  peace  in  actiooB 
of  revendication,  782. 

APPRAISERS 
See  Sale, 

APPELLATE  JURISDICTION 
Appellate  jurisdiction,  45. 
Of  Supreme  Court,  669  et  ^seq. 

ARBITRATOR 

See  Judicial  Arbitration, 

ARGUMENT 

Of  cause,  when  to  commence,  363. 
Of  plaintiff  and  defendant  in  trial,  354. 
Defendant's  right  to  close,  when,  354. 
Of  advocates,  how  to  be  made,  354. 
Before  jury,  how  to  be  made,  371. 
In  Supreme  Court,  how  made,  696. 
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ARREST 

Court  has  power  to  order,  92. 

Can  not  be  made  after  sunset,  127. 

What  is,  129. 

Filing  petition  next  day,  140. 

Minors  not  emancipated  can  not  be,  129. 

Minors  emancipated  may  be,  129. 

Interdicted  persons  can  not  be,  129. 

Women,  married,  or  single,  can  not  be,  129. 

Debtor  subject  to,  when  about  leaving  State  for  a  limited 

time,  129,  130. 
Debtor  not  subject  to,  when,  130. 
May  be  ordered,  whether  debt  is  liquidated  or  not,  131. 
Oath  for,  may  be  made  by  agent  or  attorney,  133. 
Debtor  discharged,  when,  138,   134,  135,  137. 
May  be  set  aside,  when,  183,  134. 
Debtor  may   be  discharged  by  surrendering  property  to  hia 

creditors,  134. 

also  by  placing  property  in  Rherift's  hands,  135. 
May  issue  before  debt  is  due,  13.'). 
Debtor   may    be   discharged    from,    by   giving  obligation  to 

sherifl,   135. 
Insolvent  subject  to,  130. 
Insolvent  discharged  from,  how,  136. 
Bond  taken  under,  how  returned,  136. 
Of  debtor  by  his  surety,  137,  138,  139. 
Debtor  may  be,  when  about  leaving  State,  139. 
Can  not  issue  except  for  cases  provided  for,  140. 
Issues  against  garnishee,  when,  164,  165. 
Debtor  may  be  arrested  in  other  parish,  594. 
Debtor  can  not  be  when  going  to  or  returning  from  muswr  of 

mihtia,  595. 
Before  justice  of  the  peace,  how  obtained,  785,  789. 

ATTACHMENT 

Return  of  sheriff,  169. 

Who  may  be  attached,  145. 

Who  may  attach,  142. 

Who  may  not  attach,  143. 

Alias  writ,  143. 

Court  has  power  to  issue,  92. 

What  is,  and  by  whom  issued,  140,  141. 
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ATTACHMENT— OoHtinuc»<f 

Creditor  may  obtain,  when,  144,  153. 

Piling  petition  next  day,  140. 

What  may  be  seized  under,  148,  149. 

What  may  not  be  seized,  150. 

Credits  subject  to,  150,  151. 

Lies,  whether  debt  is  liquidated  or  not,  150. 

Causes  for  attachment,  144,  145,  146,  147,  148,  151. 

How  obtained,  151,  152. 

Must  be  recognized  in  judgment,  144. 

May  issue  on  oath  of  agent,  i:S3,  139,  140,  153. 

Bond  in,  conditions  of,  154,  155,  156. 

fc^urety  on,  155,  156. 

In  the  hands  of  third  persons,  157. 

Issued  by  clerk,  165,  141. 

S*^ai  to  writ,  143. 

How  served  on  defendant,  166,  167. 

Posting,  166,  167. 

How  executed,  168,  169,  170. 

Possession  by  sheriff,  168.  169. 

Seizure  of  notes,  etc.,  169. 

K*^eper,  169. 

DlhJ-OU'TION 

IMhsolved,  how,   170,  171,  172. 

On  motion^  170. 

Notice  to  seizing  creditor,  170. 

Summary  trial,  170. 

Motion  is  no  appearance  on  merits,  170. 

Grounds  of  dissolution,  171. 

Estoppel  to  dissolve,  171. 

Time  within  which  to  dissolve,  173. 

Suit  in  bond,  171. 

Eflfef't  of  dissolution,  172,  173,  174. 

Damages,  172. 

Bonding  does  not  affect  motion,  173. 

Bonding 

BoiMling,  173,  174. 
Mandamus  lies  to  enforce,  176. 
Bonding  by  intervenor,  174. 
What  title  authorizes,  174. 
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ATTACHMENT— CoHfiniied 
Effect  of  bonding,  175. 
Lessee  can  not,  174. 
Waiver  of  rigli.  to  bond,  174. 
Terms  and  conditions,  176.^ 
Surety  on  bond,  174,  176,  176. 
Bond  of  defendant  for  release  to  be  returned  into  court,  173, 

174. 
Plaintiff's  right  to  object  to  insufficiency  of  said  bond,  174, 

175. 
Surety  on  release  bond  responsible,  when,  174,  175. 176,  177. 
Assignment  of  bond,  176. 
Curator  to  absentee,  177. 
Advocate  appointed,  when,  177. 
Property  attached  sold  during  pendency  of  suit,  when,  177, 

162. 

Garnishment 

Garnishee,  must  answer,  when,  178. 

Judgment  on,  how  rendered,  179,  180,  181. 

Under  attachment,  157. 

Under  fi.  fa.y  167. 

Interrogatories,  164. 

Personal  service  of  interrogatories,  158. 

Supplemental  interrogatories,  164. 

Who  may  be  garnished,  158. 

Who  can  not  be  garnished,  159. 

Service  of  papers  on  garnishee,  159. 

No  acceptance  of  service,  160. 

Failure  of  garnishee  to  answer,  160. 

Answer  by  garnishee,  160,  178. 

Refusal  to  answer,  160,  178. 

Amendment  of  answers,  160. 

Traverse  of  answers,  160,  178. 

Evidence  to  traverse,  161. 

Mode  of  traverse y  161. 

Time  of  traverse,  161. 

Judgment  against  garnishee,  161,  162. 

Answers  of  garnishee  part  of  pleadings,  162. 

Answers  indivisible,  162.  .    :, 

Garnishment  not  revocatory  action,  162. 

Sale  of  garnished  property,  162. 
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Scope  of  seizure,  162. 
Interest,  when  due  by  garnishee,  162. 
'^     Garnishment  on  firm,  163. 
.  .:  Defences  by  garnishee,  163. 

Garnishee  pays  to  sheriff,  when,  163. 

Arrest  of  garnishee,  164. 

Discharge  of  garnishee,  166.  •  ^ 

Order  of  garnishment,  how  obtained,  165. 

Citation  to  garnishee,  166. 

Service  of  papers  on  garnishee  and  defendant,  166. 

Act  of  surety  canceled,  when,  182. 

Judgment  in,  when  may  be  reversed,  182,  183. 

Bond  suit  on,  within  what  time,  183. 

May  be  issued  by  justice  of  the  peace,  789,  790. 

Before  justice  of  the  peace,  how  obtained,  790. 

plaintiff  to  give  bond,  790. 

attorney  to  obtain,  must  swear  from  his  own  knowledge, 
793. 
Defendant  may  give  bond  of  release  in  such  case,  793. 
Judgment  and  execution,  179. 
Privilege  resulting  from  attachment,  179. 
Conflict  of  privileges,  180,  181. 
Attachment  of  witness,  89. 

ATTORNEY  IN  FACT 

One  copy  of  petition  sufficient  to  be  served  on,  when,  117. 
May  give  bond  to  have  debtor  arrested,  131. 
May  make  oath  for  attachment,  etc.,  133,  139,  140,  153,  154. 
Must  exhibit  his  authority,  when,  247. 

ATTORNEY  AT  LAW 

Punished  for  contempt,  88. 

May  waive  service  of  petition,  113. 

May  take  oath  for  creditor,  when,  133,  139. 

Advocate  appointed  in  attachment,  when,  177. 

.    appointed  in  proceedings  in  rem,  210. 
Rule  to  show  cause  why  testimony  should  not  be  used,  served 

on,  when,  331,  332. 
Must  plead  their  causes,  hov,  354. 
Besponsible  for  slanderous  words,  354. 
Appointed  in  hypothecary  actions,  572. 
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ATTORNEY  AT  LAW—ConHnued 

Counsel  of  absent  heirs,  759. 

May  call  administrators  to  account,  759. 

In  obtaining  order  of  seizure,  attachment,  sequestration?  ^^' 

junction  or  provisional  seizure,  before  justice  of  peace,  Bi^ 

swear  from  his  own  knowledge,  793. 

AUDITOR 

See  Award. 

Appointed,  when,  388,  334,  885. 

How  appointed,  836. 

One  only  appointed,  when,  336. 

Notified  of  appointment,  how,  886. 

Must  take  an  oath,  336. 

On  refusal  to  act  must  give  notice,  337. 

Can  not  resign,  when,  387. 

Witnesses  to  attend  before,  338. 

Must  pay  costs,  when,  388. 

Report  or  award,  to  whom  directed,  838. 

must  be  signed,  338,  339. 

how  to  be  made,  889. 

may  be  used  by  party,  when,  389. 

opposition  to,  how  made,  339. 

how  homologated,  340. 

opposition  to,  how  tried,  341. 
Compensation  of,  341. 

AUTHORIZATION 

By  husband  or  court,  63. 

AWARD 

See  Auditor, 

Of  auditors,  experts,  etc.,  to  whom  directed,  338. 

Signed  by  whom,  388,  339. 

Must  be  sufficiently  precise,  389. 

Notice  of  return  of,  given  to  adverse   paHy  to  show  cSQgA 

when,  339.  ' 

Adverse  party,  within   ten  days   after  notice,  mu«t  deUve 

statement  of  opposition  to,  339. 
When  homologation  of,  is  opposed,  the  parties  may  produce 

testimony  and  examine  experts,  341. 

822 


OeN£RAL  Indkx. 

B. 

BAIL 

See  Arrest. 

Exception  to,  to  be  taken,  when,  137. 
May  surrender  principal,  how,  187,  138. 
Liable,  when,  189. 

for  what  amount,  189. 

BANKS 

Service  on,  122. 

BED  AND  BOARD 

Parish  courts  have  jurisdiction  in  suits  for  separation  from,  85. 

BENEFIT  OF  INVENTORY. 

See  Tnventoryy  Benefit  of 
BILLS  OP  EXCEPTIONS 

Taken  to  parol  evidence,  851. 

To  documentary  evidence,  853. 

Noting  in  lieu  of  bill,  855. 

When  bill  of  not  necessary,  355. 

Requisites  of  biljs  of,  356. 

When  to  be  taken,  854,  855. 

How  to  be  drawn,  855,  856. 

Must  be  exhibited  to  adverse  party,  357. 

When  party  can  not  get  signature  of  judge  to,  how  corrected 
and  signed,  357. 

To  challenge  of  jurors,  369. 

To  charge  of  judge,  372,  355. 

BOND 

Surety  on  official,  where  sued,  105. 

Of  creditor  to  obtain  arrest  of  debtor,  131. 

Debtor  in  arrest  may  give,  133. 

Condition  of,  when  debtor  is  arrested  on  charged  of  fraud,  133. 

Debtor  may  give  to  sheriff,  135,  136. 

Bail,  returned  into  court,  when,  136. 

Exceptions  to,  when  to  be  taken,  137. 

Assigned  by  sheriff  to  plaintiff,  137. 

Exception  to,  when  sustained,  effect  of,  137. 

Attachment,  conditions  of,  154,  155,  156. 

Release  of  property  attached  on,  173. 

When  canceled,  182. 
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BOmy— Continued 

Sequestration,  condition  of,  189,  191. 

Defendant  in  sequestration,  may  release  on,  except  when,  191. 

Plaintiff  may,  on  failure  of  defendant  to,  191,  192,  193, 194, 

195. 
In  prcnrisional  seizure,  for  rent,  lessee  may  release,  202. 
Of  ships  and  vessels,  defendant  may,  206. 
When  defendant  does  not,  intervener  may,*  207.  i 

Not  required  in  provisional  seizures,  210. 
Injunction,  condition  of,  226,  227,  228. 

Of  indemnity,  may  be  demanded  by  sheriff,  310,  311,  596, 597. 
Of  appeal,   how  given,  438,  439,  440,  441,  442,  443,  4M,  445, 
446,  447,  448,  449,  460. 

payable  to  whom,  438  et  seq, 

amount  of  security  in  suspensive,  438  et  seq. 

amount  of  devolutive,  451. 

must  set  forth,  what,  451. 
Twelve  months'  given  to  creditor,  557. 

may  be  drawn  in  different  sums,  557. 

amount  of,  558. 
How  enforced,  558,  559. 
Injunction  against  executory  process,  581. 
Of  appeal  from  judgment  of  justice  of  peace,  795. 

BOOKS  AND  PAPERS 

Production  of,  ordered  when,  91,  348,  349. 
From  notary,  how  produced,  92. 
Public  officers  to  produce,  when,  720. 


CAPIAS  AD  SATISFACIENDl'M 

Mav  issue,  when,  561. 

»i    562 
May  issue  against  sheriff  or  other  public  officer,  wh^"' 

Debtor  may  be  arrested  in  any  parish,  562. 

Defendant  in  mandamus  may  be  imprisoned,  643. 

Notary  may  be  imprisoned  for  not  producing  will,  7^- 

May  issue  against  debtor  on  judgment  from  justice  of  P®***' 

802. 

Debtor  may  obtain  his  enlargement,  how,  802. 

CAPTAIN 

See  Master. 
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OAUSE  '  ' 

See  Tnal, 

The  same,  can  not  be, brought  before  two  separate  courts,  48. 
Suit  and  process  almost  synonymous,  60. 
Set  down  for  trial,  how  and  when,  342*  « 

CERTIFICATE 

Of  clerk  of  appellate  court,  when  given,  460. 

execution  may  issue  on,  when,  464,  465,  466.  % 

Of  recorder  of  mortgages,  sheriff  to  read,  when,  537,  538. 
Of  registry  of  sheriff's  act  of  sale  to  be  made  by  clerk,  560. 
Of  clerk  of  lower   court,  when  not  appended  to  record  oi 
appeal.  Supreme  Court  to  judge  how,  698,  699,  700,  701. 

OEETIORARI 

Object  of,  612,652. 

What  is,  652. 

Enjoins  the  judge  below,  from  what,  652. 

When  granted,  652,  653.  ' 

When  not  granted,  654,  655. 

How  obtained,  664,  655. 

To  whom  directed,  655. 

How  complied  with,  655. 

How  enforced,  655,  656. 

Effect  of  service  of,  656. 

How  tried,  656. 

May  be  dissolved,  when,  655. 

May  issue  against  sl  fieri  facias ,  when,  656,  667. 

Must  be  ijssued  by  clerk  on  order  of  judge,  669. 

Issues  in  name  of  the  State   and   the   court  which  renders 

it,  659. 
Must  be  sealed  with  seal  of  court  and  signed  by  clerk  in  his 

official  character,  659. 

ohallenc;e 

See  Judge,  Jury,  JiiHtice  of  the  Peace. 

Not  sufficient  to  challenge  judge,  when,  263,  264. 

When  judge  may  be  challenged,  264  et  seq. 

By  judge  himself,  269. 

Affinity  of  judge  not  good  cauae  except,  when,  268. 

To  the  jury,  when,  364. 

to  the  array,  when  allowed,  365. 

to  the  polls,  when  proper,  366,  366. 
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CHALLENGE— Continwed 

Exemption  of  a  juror,  when  permitted,  368. 
To  a  juror,  when  authorized,  368,  869« 
Judge  shall  pronounce  upon,  369. 
Peremptory,  when  allowed,  369,  710. 
To  Supreme  judges,  when,  688. 
To  justice  of  the  peace,  778,  779. 

CHARGE 

Of  court  to  jury,  what,  371,  372. 
May  be  excepted  to,  372. 

CHILDREN 

Subject  to  paternal  and  maternal  power,  62. 

Can  not  sue  them,  62. 

Adoption  of,  parish  court  has  jurisdiction,  84. 

CITATION 

Clerk  must  annex  to  copy  of  petition,  113. 

How  to  be  drawn,  114,  115. 

Delay  given  in,  for  defendant  to  answer,  116,  116. 

Must  issue  to  each  defendant,  when,  116. 

Not  necessary  to  each  defendant,  when,  117. 

Must  address  to  whom,  117. 

How  sheriff  must  serve,  118,  119,  120, 

May  be  served  in  two  different  ways,  how,  118,  119. 

In  case  defendant  is  a  minor,  person  interdicted,  or  m»rf*^ 

woman,  121. 

or  a  corporation  or  bank,  122. 

or  public  institution  or  a  commercial  partnership,  121»  ^^' 
If  defendant  is  a  married  woman  separated  from  bed  »" 

board  or  divorce,  served  how,  120. 
Served  on  attorney  in  fact,  when,  121. 
On  emancipated  minor  absent,  how  served,  121. 
If  suit  against  captain  or  master  of  vessel,  how  served,  123. 
Sheriff's  return  on,  ho^  made,  119,  123,  124. 
Penalty  for  not  serving  and  returning. 
Essential  ground  of  all  civil  actions,  114,  125. 
Neglect  of,  annuls  all  proceedings,  114,  125. 
Not  necessary,  when,  1^5,  126,  127. 
Can  not  issue  on  days  of  public  rest,  127,  128. 
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CITATION— Coneinwcd 

In  attachment  on  defendant  who  has  no  known  place  of  resi- 
dence, conceals  his  person,  or  resides  out  of  State,  how 
served,  166,  167,  168. 

In  case  of  third  opposition,  how  served,  >^09. 

Citation  of  appeal,  how  served,  458,  454,  455,  456. 

Citation  by  justice  of  peace,  how  served,  780. 

CLERK 

To  collect  fine,  88. 

May  be  fined,  when,  88,  89. 

Fine  and  imprisonment  of,  not  to  exceed,  88,  89. 

To  receipt  for  documents,  92. 

To  receive  and  endorse  petitions,  112,  113. 

Can  not  charge  for  copy  of  petition  or  citation,  when  service 

waived,  113. 
Must  make  copy  of  petition  and  annex  to  citation,  113,  114, 

116,  116. 
One  copy  only  necessary,  when,  117. 
Citation  and  copy  of  petition,  addressed  to  whom,  117. 
When  addressed  to  sheriff  of  different  parish,  117. 
To  serve  notice  of  interrogatories  on  adverse  party,  how,  327. 
Appeal  bonds,  payable  to,  438,  443,  446. 
Must  make  transcript  of  appeal,  when,  457,  458. 
Not  necessary  for  him  to  take  down  testimony  in  cases  ap- 
pealable to  district  court,  470. 
Must  take  down  testimony,  when,  470. 
Must  issue  ^eri /acia«,  when,  493,  494,  495. 
Shall  record  plaintiff's  act  of  sale,  550. 
To  issue  execution  on  twelve  months'  bond,  559. 
Is  an  officer  of  the  court,  592. 
Shall  issue  all  writs  in  name' of  State,  602,  603. 
Powers  of  clerk,  602,  603,  604,  605,  606. 
Shall  keep  two  record  books,  607. 

in  one  shall  set  down  the  titles  of  all  causes  pending,  to 
mention  date  of  filing  petition,  and  answer  and  name 
of  counsel,  607,  608. 
in  the  other,  to  set  down  orders  and  judgments  rendered 

and  motions  made,  608,  609. 
are  open  to  inspection  of  all  persons,  609. 
to  make  alphabet  to,  609. 
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To  preserve  with  care,  pleadings,  documents  and  papew,  609. 
Penalty  for  neglect,  failure  or  refusal  to  issue  copy,  writ  or 
other  process,  609,  610. 

for  such  neglect,  tried  how,  609,  610. 

responsible  in  damages,  when,  609,  610. 
Failure  to  comply  with  legal  formalities  in  issuing  procew, 
610. 

responsible  to  sheriff  in  last  case,  610. 
Power  of,  to  appoint  deputies,  610. 

to  appoint  minute  clerk,  when,  610. 
Appointment  to  be  approved  by  judge,  610. 
To  sign  and  seal  all  orders  in  habeas  corpun^  615. 
To  issue  all  mandates  issued  by  judge,  659. 
Of  Supreme  Court,  to  keep  a  docket,  686,  687,  688. 

to  record  judgments  and  orders,  717. 

to  give  receipt  for  title,  deeds,  etc.,  721. 

COMMERCIAL  PARTNERSHIP 
Partners  in,  how  served,  122. 

COMMISSIONS  TO  TAKE  TESTIMONY 

Courts  may  address  to  judges  of  other  courts,  90. 

How  executed  when  party  interrogated   resides  out  of  the 

parish,  278. 
When  witness  resides  out  of  the  parish,  executed,  how,  325. 
Must  be  directed  to  whom,  325,  331. 
Party  wisliing  to  take  depositions  must  annexe  interrogatonet 

to,  331,  32G. 
Must  be  submitted  to  adverse  party,  326, 

served,  how,  326. 
Notice   to   adverse   party,  by   commissioner  not  necewary, 

when,  326. 
Right  of  both  parties  to  be  present  at  the  taking  of  depoa- 

tions,  326,  327. 
Notice  to  adverse  party,  when  necessary,  327. 
Proceedings  had,  when  witness  is  old  and  infirm,  an^  resHwa 

in  the  parish,  327,  328. 
Dnty  of  commissioner,  328. 

Must  reduce  answer  of  witness  to  writing,  828,  829,  830. 
After  executing,  330. 
Rule  to  show  cause  on  adverse  party,  830. 
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COMMISSIONS  TO  TAKE  TESTIMONY— Cbntiniusd     . 

Nofc  necessary  when  judge  certifies  notice,  330. 

Witness  residing  out  of  State,  party  applying  for,  must  swear 
to  materiality,  when,  331. 

To  examine  witness  out  of  State,  may  be  directed  to  whom, 
331. 

Most  be  accompanied  with  questions,  331. 

Which  must  be  notified  to  adverse  party  or  his  advocate,  331. 

Court  must  fix  day  for  returning  same,  331,  332. 

Party  intending  to  use  must  file  rule  on  opposite  party  or  his 
counsel,  331,  332,  333. 

On  trial  of  rule,  nothing  but  irregularities  can  be  inquired  in- 
to, 331,  332,  333. 

Proceeding  necessary  when  witness  may  die  or  depart,  333. 

May  be  issued  by  justice  of  the  peace,  b03, 

COMPENSATION 

An  Incidental  demand,  284. 
What  is,  284.  ^ 

May  be  pleaded,  when,  286. 
.    May  not  be  pleaded,  when,  284,  285. 
Plea  of,  special,  286. 
Effect  of,  when  pleaded,  286. 

when  two  debts  are  equal,  286. 
or  exceeds  demand,  286. 
May  be  made  at  any  stage  of  case,  286. 
Plaintiff  bound  to  answer,  when,  288. 
Effect  of,  when  not  pleaded  by  defendant,  288. 
Pleaded  before  justice  of  the  peace,  783,  784. 
Compensation  basis  for  separate  suit,  287,  283. 
Costs  in  matters  of,  287. 

COMPETENCY 

Of  judge  to  try  cause,  what  is,  45. 
Three  points  requisite  to  determine : 

first,  object  or  amount  in  dispute,  45. 

second,  person  of  the  defendant,  45. 

third,  place  where  action  is  brought,  46. 
As  relates  to,  object  or  amount,  46. 

to  the  person,  46. 

to  place  where  action  is  brought,  46. 
Of  judges  to  try  same  cause,  48. 
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CONFESSION 

Facts,  sworn  to,  confessed,  when  books  and  papers  *re  not 

produced,  91. 
Of  debt  by  garnishee,  when,  178. 
One  may  not  confess  himself  guilty  of  crime,  274,  275. 
In  answering  questions,  party  mubC  confess,  278. 
Can  not  be  divided,  280. 
Presumed  after  judgment  by  default,  282. 
Act  imports,  wlien,  562. 

CONSENT 

Can  not  give  jurisdiction,  when,  47. 
May  give,  when,  48. 

CONSOLIDATION 

Of  suits  may  be  ordered,  when,  324. 

CONSTABLE 

Fined,  when,  88. 

9 

Fine  and  imprisonment  not  to  exceed,  88. 

Counsel,  fees  ol,  incurred  on  call  in  warranty,  allowed,  when, 

29(5. 
Is  an  officer  of  court,  592. 

May  execute  orders  and  process  directed  to  sheriff,  596. 
Shall  serve  process,  how,  780. 
Service  on  board  ships  or  vessels,  made  how,  780. 
Must  make  return  in  writing  to  justice  of  the  peace,  780,  781. 
May  prove  service  orally,  781. 
May  arrest' debtor,  786,  787. 
May  take  bond  from  debtor,  787. 
May  serve  writ  of  attachment,  790,  791. 
May  seize  property,  rights,  and  credits,  791. 
May  seize  property  under  ft.  fa.  j  799. 
Can  not  seize  certain  property,  799. 
To  keep  possession  of  movable  property,  when,  799,  800. 
Can  not  appoint  a  keeper,  except  when,  800. 
Sale  of  property,  when  and  where  made  by,  800. 
Mav  seize  immovable  property,  when,  801. 
Tin\e  given  to  return  .^t^n' /acia«,  801. 
To  execute  writs  from  other  parishes,  802. 
Term  of  office,  and  elected,  how,  804. 
One  to  be  elected  for  each  justice,  804. 
Vacancy,  how  filled,  804. 
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Pro  tempore,  may  be  appointed  by  justice,  804. 
In  city  of  New  Orleans  sball  act  only,  when,  806. 
To  act  throughout  extent  of  respective  parishes,  805. 
May  be  removed  by  parish  judge,  806. 

CONTRACTS 

Personal  actions  arise  from,  20. 

from  synallagmatic,  22. 
How  governed,  5. 

CONTEMPT 

Judges  have  power  to  punish,  87,  88. 

Attorneys  and  advocates  may  be  punished  for,  87,  88. 

Officers  and  jurymen  may  be  punished  for,  88. 

Witnesses  may  be  punished  for,  89. 

Party  disobeying  injunction,  237. 

Witnesses  before  auditors  may  be  flned,  838. 

Justice  of  the  peace  may  punish  for,  803. 

CONTESTATIO  LITIS, 
See  Imue  Joined. 

CONTINUANCE 

May  be  granted,  on  oath,  when,  343,  344. 

Granted  on  day  fixed  for  trial,  how,  343. 

Peremptory'  cause  for,  when  attorney  is  absent  in  Legislature^ 

343,  344. 
Sickness  of  witness  not  sufficient  cause  for,  344. 
Courts  have  discretionary'  power  to  grant,  346. 
Can  not  be  granted  on  day  fixed  for  trial,  when,  347. 

CONTRARY  ACTION 
What  is,  22. 

CORONER 

To  collect  fine,  when,  88. 

May  be  fined,  when,  88. 

Pine  and  imprisonment,  not  to  exceed,  how  much,  88. 

Acts  for  sheriff,  when,  601. 

CORPORATIONS 
May  sue,  67. 
How  sued,  76. 

for  committing  trespass,  105,  106,  107. 
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Service  of  petition  and  citation  on,  122. 
Cited  in  mandamus,  how,  643. 
Revenues  of,  may  be  sequestered,  when,  643. 

COSTS 

Always  due  successful  party,  98. 

Lessor  to  pay,  when,  202. 

Paid  by  defendant  in  compensation,  when,  287. 

by  plaintiff  in,  when,  287. 
Intervenor  to  pay,  when,  304. 
Third  opponent  to  pay,  when,  313. 
Real  tender  releases  debtor  from,  when,  318. 
Auditors,  experts  and  judicial  arbitrators  to  pay,  when,  338. 
Party  pays  costs  of  experts,  auditors,  etc.,  when,  341. 
For  attendance  of  witnesses,  how  taxed,  347. 

beyond  six  in  number  to  be  paid  by  each  party,  347,  348. 
Paid  by  plaintiff  when  suit  is  discontinued,  357. 
When   suit  discontinued,    must  be  paid   before  second  suit, 
358,  a">9. 

follow  judgment,  397. 
What  costs  are  allowed,  398. 
Paid  by  plaintiff  in  jury  cases,  when,  377. 
Consequence  of  judgment,  375. 
Costs  paid  by  party  cast,  395,  396,  397,  398. 
Not  allowed  for  appraising  property  sold  under ^.  /a. ,  533, 634. 
Paid  by  plaintiff  in  executory  process,  when,  576. 

by  one  refusing  to  obey  habeas  eorpiis,  when,  618. 

by  appellant,  when,  715.  : 

by  appellee,  when,  717.  ; 

in  contest  for  curatorship,  by  whom,  741.  | 

Beneficiary  renouncing  succession  dismissed  with,  744. 

in  suits  before  justice  of  the  peace,  784,  785.  • 

COUNSEL  OF  ABSENT  HEIRS 
Appointed,  when,  759. 
May  call  administrator  to  account,  759. 
May  sue  to  remove  curator,  762. 

COURTS 

Jurisdiction  of  district  court,  81,  82.  , 

Appellate  jurisdiction  of  district  court,  82,  83. 
District  court,  Orleans  parish,  82. 
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Judgment  of  district,  final  on  appeal  from  parish,  82. 
Junsdiction  in  amount  of  parish,  84. 
Appeal  from  parish  to  district  court,  84. 

appeal  to  Supreme  Court,  when,  84. 
Power  of,  to  punish  contempts,  87,  88. 
Of  original  jurisdiction,  may  impose  fine^  etc.,  88. 
May  address  commissions  to  judges,  etc. ,  90. 
May^  order  thing  in  dispute  brought  into  court,  90. 

books,  papers,  etc.,  brought  into  court,  91. 

third  persons  to  produce  papers,  etc.,  92. 
Have  certain  powers  granted,  92. 
Authorized  to  enact  rules,  93. 
Different  orders  they  may  issue,  611. 
May  issue  writ  of  habeas  corpus,  611,  612. 

of  mandamus,  612,  624. 

of  prohibition,  612,  643. 

of  certiorari,  612,  662. 

of  quo  warranto,  612,  657. 
Supreme  Court  only  appellate  jurisdiction,  659  et  acq. 

amount  of  jurisdiction,  659  et  acq, 

extends  to  what  cases,  659  et  seq. 
Probate  courts,  established  for  what,  722,  723. 

why  called  probate,  724. 

parish  judges  ex  officio  judges  of,  724. 

have  exclusive  powers  for  what,  725,  726. 

two  modes  of  proceeding  in,  viz. :  Summary  and  ordinary, 
726. 

has  power  to  appoint  tutors,  and  curators  of  minors, 
788  et  8eq. 

absent  and  interdicted  persons,  781  et  seq, 

has  power  to  compel  administrator  to  account,  755. 

has  jurisdiction  of  partition  of  successions,  763. 

time  allowed  defendant  to  answer  in,  767. 

parish  judge  must  hold  regular  term  of,  767. 

must  hold  probate  term,  767,  768. 

cause  tried  without  jury  in  court  of,  768. 

powers  granted  to,  768. 

may  call  meeting  of  creditors  of  succession,  769, 

may  homologate  their  deliberations,  769. 

may  adopt  rules,  769. 

883 


Genebal  Index. 

OOVKTS-^Cantinued 

as  such  can  not  issue  writs  of  kabeiis  oorptM,  760. 

testimony  taken  in  must  be  reduced  to  writing,  770. 

district  court,  rules  adopted,  when,  770. 

proceedings  to  be  in  English,  771. 

probate  clerk  to  keep  two  records,  771. 

sheriff  to  execute  orders  of,  771. 

sheriff  or  constable  to  attend  sessions,  771. 

appeal  from  to  Supreme  Court  in  probate  matters,  77L 

appeal  from  to  Supreme  Court  in  other  cases,  772. 

appeal  from  to  District  Court,  772. 

not  allowed  from  in  parish  of  Orleans,  when,  772. 

CRIMINAL  ACnON 
What  is,  4. 

CRIMINAL  JURISDICTION 
Extends  to  what,  44. 

CRIER  OF  COURT 
Is  an  officer,  592. 
Duty  of,  611. 
Term  of  office  of,  611. 

CUMULATION 

9 

Of  actions,  when  allowed,  31,  94,  95,  56. 
Of  actions,  when  not  allowed,  31,  96. 
In  possessory  actions,  31. 
If  erroneously  cumulated,  what,  31. 

CURATOR 

See  Removalf  Vacant  SticoesHon. 

Must  act  for  absentee  and  interdicted  person,  120,  127. 

May  bring  all  actions  relating  to  their  administration  9  67. 

Must  defend  suit  for  interdicted  person,  6tf,  70. 

Curator  ad  hoc  represents  absentee,  and  minor  h^'ving  no 

tutor,  when,  70,  71,  72,  78,  74. 
Suit  against,  continued  and  tried,  76. 
Of  vacant  successions,  may  be  sued,  when,  78. 
Judgment  against,  valid,  when,  78. 
Of  minor,  must  be  cited,  when,  121. 
Special  curator  may  be  appointed  to  minor,  interdicts  ^ 

absent  person,  121. 
Curator  of  minor,  where  to  be  appointed,  78L 
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When  father  and  mother  reside  out  of  State,  and  are  not  rep- 
resented, minor  may  be  provided  with,  by  whom,  732. 

Curator  ctd  bona  or  ad  litem^  not  allowed,  787. 

Duties  of,  when  he  refuses  to  act  when  appointed,  788. 

Judge  must  decide  summarily  on  refusal  of,  788. 

Must  be  appointed  to  represent  person  absent  from  State, 
and  by  whom,  788,  789. 

Curator  ad  hoc  is  appointed  to  defend  absent  person  in  an 
gciAon,  when,  789. 

Curator  to  a  vacant  estate,  or  to  estate  of  absentee,  how  ap- 
pointed, 740. 

Notice,  how  given,  740. 

Opposition  to  appointment,  741. 

Opposition  must  be  in  writing,  741. 

Opposition,, on  what  founded,  741. 

Curator  failing  to  account,  execution  issues,  758,  778,  774. 
of  interdicted  or  absent  persons,  of  vacant  estates,  and 
absent  heirs,  how  appointed,  760,  762. 

Curator  ad  hoc  appointed  to  remove  tutor  or  curator  of  minor, 
when,  761,  762. 

Must  pay  privilege  debts,  778. 

ordinary  debts,  778.  ♦ 

May  be  compelled  to  file  statement,  778. 

Curator  ad  litesy  justice  of  peace  may  appoint,  808. 

D, 

DAMAGES 

Witness  subject  to,  for  refusing  to  answer  questions,  90. 
Sheriff  responsible  in,  for  not  returning  citation,  125. 
Debtor  in,  may  be  arrested,  180,  181, 
In  attachment  suits,  172,  178,  183. 
In  injunction,  when  dissolved,  amount  of,  226,  287. 
Amount  of  damages,  229. 

In  injunction,  when  party  aggrieved  by  disobedience  may  re- 
cover, what,  237. 
When  from  nature  of  demand,  how  assessed,  242. 
Court  gives  judgment  on,  how,  242. 
Sheriff  personally  responsible  for,  when,  810,  311. 
Exi>ert8,  auditors,  and  arbitrators  subject  to,  when,  888* 
Sheriff  to  pay,  when,  699,  600. 
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Judge  liable  to,  when  disobeying  writ  of  prohibition,  651. 
Appellee  must  pray  for,  in  answer,  694. 

when  demands  reversal  of  judgment  or  damages,  shall 
file  answer,  when,  696,  696,  697. 
Amount  of  damages  for  frivolous  appeal,  715,  716. 
Notary  amenable  in  damages,  when,  729. 

BAYS 

Given  to  original  debtor  in  hypothecary  action,  40. 

to  third  possessor  in  same,  40. 
For  contempt  of  court,  can  not  exceed,  87,  88. 
Officer  of  court  can  not  be  imprisoned  exceeding,  88. 
Witness  refusing  to  answer  can  be  imprisoned  not  exceed- 
ing, 90. 
Number  of,  in  citation,  114. 
Given  defendant  to  answer,  115,  116. 
What  included  "in  counting,  116. 
Of  public  rest,  127,  128,  189. 
Given  to,  to  except  to  surety  given  by  arrested  debtor,  187. 

plaintiff  to  except  to  surety  in  such  case,  187. 

sheriff  to  show  cause  in  such  case,  137. 

sheriff  to  answer  in  such  case,  187. 

surety  of  debtor,  139. 

surety  to  be  notified  in  attachment,  178,  174. 

creditor  to  except  to  surety  in  sequestrations,  191,  192. 

defendant  to  bond  property  sequestered,  191,  192. 

to  answer  petition  in  proceedings  in  rem,  209. 

in  judgment  by  default,  240. 
What,  included  in  delays  for  answering,  246. 
Given  to  warrantor  to  answer,  295. 
In  actions  of  warranty  officer  of  court  must  demand  counsel 

fees  in,  296,  297. 
Interrogatories  to  be  served  on  adverse  party,  how  many, 

326. 
Notice  by  experts,  auditors,  etc.,  to  be  g^ven  to  adverse  party 

to  attend,  how  many,  887. 
Given  to  oppose  homologation  of  award  of  experts,  etc.,  839. 
Judgment  given  on  verdict  of  jury,  after  how  many,  389. 
Judgments,  final,  to  be  signed  after  how  many,  892. 
Given  for  new  trial,  401,  402. 
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appellant  to  appeal,  438. 

for  appellee  to  obtain  certificate'  from  appellate  court, 
460. 
Judgments  subjeeb  to  appeal;  execution  may  issue  after  how 
many  days,  492,  493. 

Sheriff  to  put  plaintifiP  in  possession  of  premises   after  how 

many,  497. 
Specific  object  to  be  delivered  under  writ  of  possession,  after 

how  many,  497. 
Fieri  facias  returnable,  after  how  many,  601. 
Given  sheriff  to  advertise  property  seized  under  fieri  /ocicw, 

after  notice  to  debtor,  525. 
Given  sheriff  to  advertise  property  seized,  581. 
to  sell  movables  and  immovables,  533. 
defendant  to  appoint  appraisers,  533,  534. 
Sheriff  sale  postponed  for  how  many,  when,  539. 
Given  sheriff  to  pass  act  of  sale  after  adjudication,  548. 
to  return  original  act  of  sale  to  clerk,  560. 
to  return  fieri  facias  after  seizure  and  sale,  in  how  many, 
551. 
Given  debtor  in  executory  process,  570. 

to  file  appeals  to  the  Supreme  Court,  689. 
-    to  appellee  to  answer,  692,  695,  696. 
to  appellant  to  assign  errors,  700. 
Judgment  of  Supreme  Court  final  after  how  many,  717. 
Given  within  which  to  ask  for  rehearing,  717,  718,  720. 
Given  to  oppose  nomination  of  tutor  or  curator,  738- 

for  notice  for  appointment  of  curator  of  vacant  estate, 
740. 
Opposition  to  appointment  of  curator  made,  when,  741. 
Given  heir  to  deliberate  on  acceptance  or  refusal  of  estate, 
744. 
time  in  which  he  must  declare  his  intention,  745,  746. 
Given  curator  to  pay  debts  after  classification,  753,  754. 

when  execution  may  issue  against  curator  after  notifica- 
tion to  pay  debts,  753,  754. 
heir  to  object  to  items  of  account  of  curator,  767. 
curator  to  pay  judgment  after  notification,  772. 
creditor  to  proceed  against  curator  after  notification,  774. 
defendant  to  answer  before  justice  of  peace,  781. 
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Judgment  before  justice  of  peace  final  after  how  many,  781. 
for  appeal  from  justice  of  the  peace,  795. 
for  appeal  from  justice  of  peace  in  Orleans,  796. 
appellee  to  answer  in  appeals  from  justice,  796. 
when  fieri  facias  may  issue  from  judgment  of  justice,  798. 
constable  to  return  fieri  facias,  801. 

DEFAULT 

Judgment  by,  when,  288,  239. 

How  obtained,  289,  240. 

Full  delays  necessary,  289. 

Default  on  supplemental  petition,  289. 

Default  abandons  via  executiva,  240. 

Citation  essential,  240. 

Motion  for  default,  240. 

Confirmation  of  default,  240. 

Preliminary  default  essential,  240. 

Prematurity  of  default,  240. 

What  must  be  proved  to  confirm,  240,  241. 

Claim  on  open  account,  proved  how,  241. 

Actual  proof  necessary  to  confirm,  241, 

Delay  allowed  after  first  default,  242. 

No  call  of  docket  necessary,  242. 

Non-suit,  242. 

Remedy  by  appeal,  when,  242. 

No  confirmation  after  answer,  242. 

Assessment  of  damages,  jury,  242. 

When  jury  not  necessary,  242. 

Setting  aside  default,  248. 

When  answer  may  be  filed,  248. 

Treating?  exception  as  answer,  244. 

Notice  of  judgment,  244,  246. 

Signing  of  judgment,  244. 

Rendered  final,  when,  289. 

Rendered  final  in  suit  for  damages,  242. 

May  be  set  aside,  when,  248. 

Must  express  ground  on  which  rendered,  244. 

Judgment  in  civil  cases  rendered  by,  878. 

At  whose  instance  given,  386. 
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DEFENDANT 

Who  ifl,  50,  61. 

Must  be  sued  al  domicUe,  100,  101,  102. 

Can  not  elect  domicile  for  purpose  of  being  sued,  100,  101, 102. 

In  action  of  revendication,  may  be  sued,  where,  103,  104. 

In  succession  matters,  where  sued,  104. 

When  foreigner,  may  be  sued  where  found,  106. 

joint  obligor,  106. 

residing  in  different  parish,  how  cited,  108. 

residence  in  each  parish  is  of  same  nature,  108 
On  appeal,  when  he  dies,  who  may  be  made  parties,  712. 

DEMAND 

Amicable,  on  debtor,  40,  41. 

on  third  possessor,  40,  41. 
Is  a  civil  action,  94. 
Several,  can  not  be  cumulated,  95. 

PRiNCiPAii  AND  Incidental 
Principal,  what  is,  97. 
Incidental,  what  is,  97. 
Principal,  where  brought,  97. 
Incidental,  where  brought,  97. 

If  plaintiff  demand  less  than  due  him,  loses  what,  98. 
When  premature,  suit  will  be  dismissed,  99. 
Ib  verbal  or  written,  99. 

Verbal  only  made  before  justice  of  peace,  99. 
Before  other  courts  must  be  written,  99. 
Must  express  clearly  what  is  demanded,  100. 
Written,  not  necessary  previous  to  suit,  109. 

commenced  by  petition,  109. 
None  can  be  made  on  certain  days,  127,  128. 
Incidental,  283,  284. 

DEPOSIT 

Debtor  may  make,  when,  317. 
Of  goods  or  merchandise,  317. 
Legal  effect  of,  318. 

DEPUTIES 

Sheriff  may  appoint,  595. 
Represent  the  sheriff,  601. 
Clerks  may  appoint,  610. 
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DIES  NON 

Dies  rum,  127,  128. 

DISCONTINUANCE 

Plaintiff  in  every  stage  may  discontinue,  857. 
may  bring  suit  after,  when,  358. 
may  discontinue  before  jury  withdraws,  377. 

DISCUSSION 

Third  possessor  may  require,  41. 

when  he  must  point  out  and  pay  costs,  42. 

can  not  demand,  of  certain  property,  42. 
Exception  of,  not  opposed  to  privilege  or  special  mortg^ 

creditors,  42. 
Not  allowed  to  surety  on  injunction  bond,  226. 
Surety  on  appeal  bond,  may  plead,  466  et  seq. 
Creditor  may  discuss  property  of  debtor,  555,  556. 
Purchaser  may  require,  when,  556. 

DISTRICT  COURT 
See  Courts, 
Territorial  jurisdiction,  81. 

original  and  appellate,  81,  82. 

of,  in  parish  of  Orleans,  81,  82. 
Judgment  of,  final,  on  appeals  from  parish  court,  81,  82. 
Judges  of,  to  act  in  absence  of  parish  judge,  81,  82. 
^Has  no  jurisdiction,  when,  85. 
Judges  of,  possess  certain  powers,  86. 

may  punish  by  fine  and  imprisonment,  87. 

may  fine  officers  and  jurymen,  88. 

DISTRINGAS 

When  obtained,  498. 
Executed,  how,  498,  499. 
May  be  quashed,  when,  499. 
Return  of,  how  made,  499. 
May  issue  against  revenue  of  corporations,  6i3# 
against  administrators,  774. 

DOCKET 

Cases  to  be  decided  summarily,  docket  for,  59L 
Supreme  Court  to  have  summary,  686,  687. 
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DOMICILE 

Defendant  sued  at,  100,  101,  102, 

Exceptions  to  mle  of  domicile,  103,  104,  105,  108« 

Defendant  can  not  elect, 

In  different  parisheB,  defendant  cited,  how,  108. 

When  changed,  defendant  where  cited,  108,  118. 

When  not  changed,  may  be  sued  where,  108. 

When  service    made   at,   sheriff's    return    expresses  what, 

118,  119. 
Of  plaintiff,  if  defendant  plead  payment,  288. 

EMANCIPATED  MINOR 
Service  on,  121. 

ERROR 

Effect  of,  in  paying  money,  15. 
Assignment  of,  in  record,  700. 

EVICTION 

Of  purchaser  at  sheriff's  sale,  how  reimbursed,  565. 
Purchaser's  action  against  creditor  and  debtor,  555. 

action  against  party  in  execution,  556. 
Purchaser  loses  redress,  when,  556. 

EVIDENCE 

Answers  to  interrogatories  used  in,  278. 

Answers  are  not  conclusive,  279. 

Confessions  of  party  used  in,  280. 

Depositions  taken  out  of  parish,  325. 

Depositions  under  commission,  how  used  in,  326,  330. 

Documents  in  possession  of  a  party  to  a  suit,  or  of  third 

person,  348. 
Can  not  be  received  after  what  time,  353. 
Testimony  taken  in  parish  court  used,  when,  458. 
Either  party  may  require  clerk  to  take  down,  470. 
Statement  of  facts  may  be  used  in,  when,  470. 

made  by  judge,  when,  471. 
Reduced  to  writing  in  courts  of  probate,  770. 
Sheriff's  act  of  sale,  authentic,  when,  550. 
Judgments  of  courts  admissible  in  evidence,  582. 
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EVIDENCE— Continued 

Judgments  of  foreign  countries,  when,  582. 
No  new  evidence  in  Supreme  Court,  697. 
In  probate  of  will,  what  is,  781. 

EXCEPTIONS 

When  to  be  pleaded,  258,  259,  271,  272. 

What  is,  257,  258. 

Exception  treated  as  answer,  when,  278. 

Of  inconsistency,  97. 

Two  kinds,  dilatory  and  peremptory,  258. 

Dilatory y  how  divided,  258. 

what  is,  258. 

not  allowed  after  judgment  by  default,  259,  260. 

not  allowed  in  answer,  262. 
Declinatory,  what  effect,  258. 
General  rule,  which  governs,  when,  258. 
Must  be  pleaded  in  limine  litiSy  when,  259. 
Effect  of,  on  default,  273. 
Declinatory,  what  is,  261. 

two  kinds:     1.  Competency  of  judge.     2.  [As  p^^^t 
260,  261,  262. 

recusation  of  judge,  262,  268. 
J>eclinatoryy  pleaded,  when,  262, 

not  pleaded,  when,  262. 
Peremptory  f  what  is,  270. 

nature  of,  270. 

relating  to  form,  what,  271. 

relating  to  form,  must  be  in  liminej  259,  260. 

and  not  after  answering  merits,  262,  270. 

when  pleaded,  271,  272. 
Peremptory,  founded  on  law,  what  is,  271. 

pleaded,  when,  271,  272. 

in  Supreme  Court,  709. 

must  be  specially  pleaded,  271. 

no  reference  of  exception  to  merits,  270. 
Warrantor  may  plead, 
Allegations  of  petition  taken  for  true,  271. 
Mere  reference  in  brief  not  equivalent  to  exception,  273* 
What  are  not  peremptory  exceptions,  272. 
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BXECUTTON 

See  Fieri  PcLcias. 

what  court  execates,  lower  court,  487,  480.. 
Stayed  by  appeal,  when,  488  et  aeq, 

when  to  issue,  498,  494. 
Against  city  of  New  Orleans,  487,  488.     ^ 
Must  be  signed  by  clerk  and  sealed,  494,  495. 
Sheriff  must  endorse  what  on,  496. 
No  fi.  fa.  issues,  when,  488,  500. 
Different  kinds  of  execution,  495. 
Directed  to  sheriff,  501. 
Several  writs  may  issue  at  same  time,  501. 
On  twelve  months'  bond,  how  issued,  559. 

duty  of  clerk,  559. 
Gives  privilge,  when,  559,  560. 
Issues  on  judgment  of  Supreme  Court,  720. 
May  issue  against  administrator,  753,  754. 
Of  judgment  of  court  of  probate  not  suspended  by  appeal, 

when,  774. 
Of  judgment  of  justice  of  peace,  798,  799. 

EXECUTOR 

See  Testamentary  Executor^  79,  80. 

EXECUTORY  PROCEEDINGS 
Executory  proceedings,  50. 
See  Executory  Process, 

EX  PARTE  ORDERS . 

Ex  parte  orders,  126.  ♦ 

EXECUTORY  PROCESS 
Issues,  when,  50. 
Resorted  to,  when,  562. 

Issues  on  act  importing  confession  of  judgment,  568.. 
Creditor  proceeds,  how,  569. 

Notice  of,  to  debtor  before  seizure,  how  given,  570. 
Judge  having  jurisdiction  issues  order  of,  571. 
Clerk  directs  order  to  sheriff,  571. 
Absent  debtor  represented  by  attorney,  when,  572. 
Debtor  may  obtain  injunction,  when,  572. 

may  arrest  sale  for  certain  causes,  573. 
Duty  of  judge  when  granting  injunction  in,  676. 
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Judge  to  pronounce  summarily  on  motion  to  diflflolre  injonc- 
tion,  675. 

Summary  hearing  of  opposition,  575. 

Judge  may  revoke  order  of  seizure,  when,  676. 
may  dissolve  injunction,  when,  676. 

Process  against  heirs  of  debtor  and  third  possessor  of  mort- 
gaged property,  576,  677. 

Stde  under  executory  process,  made  how,  577. 

Process  on  judgment  obtained  in  the  State,  when,  578. 

Process  on  judgment  by  default  or  attachment,  680. 

Process  on  judgment,  injunction  of,  680,  581. 

Bond  and  security,  581. 

Summary  hearing  of  opposition,  681. 

BXPERTS 

See  Auditor. 

Appointed  to  appraise  property,  when,  177. 

to  prove  defendant's  signature,  261. 
Who  are,  833,  334,  336. 
Appointed,  when,  333  et  seq. 

how,  383. 
Oath— report,  336,  338. 
Refusal  to  serve,  337. 
Notice  by,  to  parties,  337. 
Summoning  witnesses,  338. 
Neglect  to  act,  338. 
^      Report,  339. 

Homologation  of  report,  339. 
Opposition  to  homologation,  389,  341. 
Report  not  conclusive,  340. 
Award  of  arbitrators,  etc.,  340. 
Compensation  of  experts,  etc.,  341. 

BXOLUSIVE  JURISDICTION 

Exclusive  jurisdiction,  44. 
Equal  jurisdiction,  45. 

EQUITABLE  ACTION 

Equitable  action,  20,  21. 
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•       F. 

FALSE  IMPRISONMENT 
Action  of,  618. 

FACTS  AND  ARTICLES 
Facts  and  articles,  273. 
At  what  time  allowed,  278. 
What  are,  273. 

Answer— order  to  answer,  274. 
Answers,  categorical,  274.     . 
All  facts  closely  linked  may  be  stated,  278,  279. 
Scope  of  answer,  279. 
Answers  are  evidence,  279. 
Evasive  answers,  279. 
Traverse  of  answers,  279. 
Proof  needed  in  traverse,  280. 
Interrogatories  to  show  title  to  real  estate,  280. 
Snbject  matter  of  questions,  280. 
Interrogatories  indivisible,  280. 

Who  may  be  required  to  answer  interrogatories,  275» 
Taking  pro  confeasis,  276,  276. 
Supplemental  questions,  277. 
Not  responsive  ^answers,  276. 
Answer  in  open  court,  277,  278, 
Not  a  matter  for  jury,  276. 
Answers  in  open  court,  276. 
Fixing  of  day  necessary,  277. 
Answers  by  non-residents,  278. 

FAILURE 

Suits  in  cases  of,  105. 

PEES 

See  CJosts, 

FIERI  FACIAS 
See  Execution. 

Interrogatories  propounded  to  garnishee  under,  167. 
Clerk  may  issue,  600. 
No  fi.  fa,  issues,  when,  488. 
Directed  to  sheriff,  601. 
Orders  sheriff  to  seize  what,  501,  502. 
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FIBRI  FAOIAS^Ckmtinued 

Returnable,  when,  501,  502. 

Several  writs  to  different  parishes,  501. 

Redaction  of  seizure  under,  502. 

Creditor  liable  for  damages  for  excessive  seizure,  508. 

When  officer  can  not  sell,  his  duty,  5U2. 

Retention  of  copy  by  sheriff,  502. 

may  proceed  under  copy,  502. 
Duty  of  sheriff  in  Orleans,  502. 
•Sheriff  must  seize  property  of  debtor,  505  et  seq. 
Sheriff  can  not  seize,  what,  509  et  seq. 
-Sheriff  must  first  seize  movables,  520. 

may  seize  immovables,  when,  520. 

may  seize  rights  and  credits,  when,  521. 
Right  to  point  out,  lost  when,  520,  521. 
Debtor  may  demand  that  portion  only  of  land  be  sold, 

'  but  not  when  creditor  has  mortgage,  522. 
Extent  of  seizure,  522. 
Notice  of  seizure,  528,  524. 

Sheriff  shall  give  debtor  list  of  property  seized,  624. 
Division  of  land  into  lots,  524. 
Advertisement  of  property,  525. 
-Seizure  of  rents  and  revenues,  525,  526. 
Lands  seized  are  sequestered  in  sheriff's  custody,  527. 
^Sheriff  may  appoint  keeper,  527,  528. 

may  sue  for  rents,  528. 

must  keep  seized  things  in  safe  place,  528. 

can  not  remove  cattle  from  land  seized,  528. 

may  make  necessary  outlays  for  cultivation  and  preeem* 
tion,  529. 

can  not  hire  out  seized  animals,  529. 
Suspended,  when,  551,, 552. 
ISBues  on  judgments  of  justice  of  peace,  798. 
Constable  to  seize  property  under,  799. 
From  justice  of  peace,  what  property  exempt  fromseixon,  791. 
Constable  to  deposit  property,  how,  799,  800. 
Debtor  may  give  forthcoming  bond,  799,  800. 
Constable  to  appoint  keeper,  800. 
Constable's  sale,  how  made,  800. 
Constable  may  seize  immovables,  801. 
How  property  appraised  and  sold,  801. 
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FIERI  FACIA8^Continued 
Reduction  of  seizure,  801. 
Fi.  fa.  to  other  parishes,  802. 

PINES 

Fines,  87. 

When  imposed  who  collects,  87,  88. 

Not  to  be  imposed  without  rule,  87,  88. 

May  be  imposed  without  rule  in  certain  cases,  87,  88. 

Imposed  on  officers  of  court,  88. 

When  imposed  on  officers,  can  not  exceed,  what,  88,  89. 

Imposed  on  witnesses,  when,  89,  90. 

How  collected  and  accounted  for,  600. 

PEKING  CASES 

Fixing  cases,  342. 

FOREIGNERS 

Suits  against,  106. 

FOREMAN 

See  Jiiryy  Verdict, 

Of  jury,  to  be  appointed,  when,  370. 

to  write  and  sign  verdict,  372,  373,  374,  876. 

to  hand  verdict  to  judge,  876. 

FRAUD 

Judgment  annulled  for,  479. 

G. 

GARNIStlEE 

Is  a  person  made  a  party  to  a  suit,  when,  157. 

Interrogatories  propounded  to,  167. 

Duty  of,  to  answer,  when,  160. 

Service  of  interrogatories  upon,  must  be  personal,  169. 

Must  answer  interrogatories  propounded,  160. 

May  be  arrested  and  held  to  bail,  164. 

May  give  bond,  164. 

May  be  discharged  from  anrest  without  giving  security,  166. 

May  be  made  party  to  a  suit,  how,  166. 

Service  on,  how  made,  169,  166. 

Must  answer,  when  and  how,  178. 

Penalty  for  neglect  to  answer,  178. 

Answers  of,  may  be  disproved,  160,  178. 
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HABEAS  CORPUS 


What  is,  612. 

What  courts  may  issue,  613. 

When  judge  is  absent,  interested  or  prevented  from  acting, 
issued  by  whom,  613,  614. 

How  obtained,  614. 

Petition  for,  must  state  what,  614. 

If  for  imprisonment  or  detention  copy  of  order  must  be  an- 
bex«d,  or  petitioner  allege,  what,  615. 

If  for  imprisonment  petitioner  must  mention,  what,  615. 

Petition  for,  need  only  allege  what  and  when,  616. 
shaU  conclude,  how,  615. 
must  be  sworn  to,  and  how,  615. 

Duty  of  judge  in,  615. 

May  be  granted  when,  where  and  how,  615. 

May  be  served  by  whom,  615. 

Served  how,  615. 

Service  of,  how  proved,  616. 

Duty  of  person  on  whom  served,  616. 

Obedience  to,  is  manifested  how,  616. 

Duty  of  person  on  whom  served  to  declare  in  his  answer, 
what,  616. 

When  the  original  of  the  order  for,  must  be  annexed  to  an- 
swer, 616. 

Answer  must  be  signed  and  sworn  to,  by  whom,  617. 

When  an  officer  of  court,  having  legal  custody,  need  not  pro- 
duce, 617. 

Sufficient  only  for  such  officer  to  do  what,  617. 

Judge  may  order  production  of  person,  when,  617. 

Return  of,  made  in  what  time,  617. 

When  it  has  been  duly  served  and  party  not  produced  within 
time,  judge  shall  issue  warrant,  how,  617,  618. 

In  case  of  refusal  to  deliver  or  produce,  party  may  be  sent  to 
prison,  when,  etc.,  618. 

When  can  not  be  produced  by 'reason  of  infirmity  or  sickness 
this  must  be  mentioned,  618. 

When  infirm  or  sick,  fact  must  be  proved,  how,  618,  619. 

Duty  of  judge  in  such  case,  619. 

If  person  confined  can  not  be  produced  because  of  death,  etc., 
this  must  be  mentioned,  how,  619. 
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HABEAS  OORPUS—Continued 

This  fact  must  be  proved,  how,  619. 

In  all  eases  of,  person  confining  bound  to  prove,  what,  619. 

II  person  kept  in  confinement  is  represented  may  deny  in  an- 
swer to  what,  or  may  allege  what,  619. 

How  judge  shall  proceed  in  case  person  is  confined,  619. 
in  such  case  judge  pronounces,  how,  619. 
if  he  can  not  pronounce,  what  must  be  done,  619. 

In  case  person  is  detained  by  an  order  in  a  civil  suit,  the 
judge  shall  not  pronounce  except,  when,  619,  620. 

The  judge  in  ^uch  cases  can  only  restore  party  to  liberty, 
when,  620. 

can  not  examine  validity  of  judgment  or  decree  of  a  reg- 
ularly constituted  tribunal,  620,  621. 

When  there  is  sufficient  legal  grounds  for  detention,  judge 
shall  do  what,  621. 

If  there  is  no  cause  for  arrest  or  confinement,  or  if  such  can 
not  continue,  judge  shall  do  what,  821,  622. 

When  judge  shall  remand  to  prison,  622. 

Party  when  discharged  from,  in  criminal  cases,  may  be  ar- 
rested anew,  when,  622. 

so  also  in  civil  cases,  when,  622. 

Must  be  issued  by  clerk  on  order  of  judge,  669. 

Issues  in  name  of  State  and  the  court,  659. 

Must  be  sealed  with  seal  of  court  and  signed  by  clerk  in  his 
official  character,  669. 

HBm 

Entitled  to  same  actions  and  exceptions  as  those  to  whom 

they  succeed,  18. 
May  be  sued  for  civil  reparation  of  injury  caused  by  deceased, 

18. 
Liable  for  what,  22. 

May  be  proceeded  against  in  hyx>othecary  action,  how,  88. 
Effect  of  partition  among,  in  hypothecary  action,  88. 
When  there  is  no  executory  title,  there  must  be  judgment 

against  each,  38. 
May  sue  debtor  of  succession,  68. 
Suit  revived  against,  when,  76. 

Sued  for  virile  portion,  when  there  are  two  or  more,  76. 
May  relinquish  hypothecated  property,  77. 
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The  relinqoishment  does  not  free  heir  from  personal  action, 

77,  78. 
Absent  and  not  represented,  may  be  sued,  78. 

where  suable,  104. 
May  enjoy  benefit  of  inventory,  742. 
Beneficiary,  may  accept  or  reject  succession,  744. 
may  renounce  succession,  744. 

may  be  called  upon  to  declare  whether  he  accepts  or  re- 
nounces, 744. 
when  considered  as  having  accepted  purely  and  oncon- 

ditionally,  744,  745. 
when  may  be  sued  as  having  done  so,  745. 
when  declares  for  benefit  of  inventory  and  time,  jndg« 

shall  do  what,  745. 
shall  declare  whether  he  accepts  or  rejects  saccessioHf 
when,  745,  746. 
Sued  before  oirdinary  tribunals,  when,  754. 
May  call  curators,  etc.,  to  file  account,  756, 
Must  furnish  proof  of  their  claims,  756. 
How,  shall  be  put  in  possession,  756. 

When  curator,  etc.,  may  be  sentenced  to  pay  balance  to,  758. 
Oounsel  of  absent,  appointed  for,  759. 
Curator  of  absent,  may  be  removed  by  court  of  probate,  780. 
action  for  removal,  by  whom  commenced,  761. 
how  commenced,  762. 
may  be  prayed  for  by  whom,  762. 
Oounsel  of  absent,  may  sue  to  remove  curator  of,  762. 
May  enforce  co-heir  to  partition,  764. 

HOMOLOGATION 

See  Experts  and  Auditors, 

Notice  of,  to  heirs  in  partition,  765,  766. 

Of  deliberation  of  creditors  of  succession,  made  by  whom,  7W. 

HUSBAND 

See  Action, 

Has  control  of  what  action,  64. 

Emancipated  by  marriage,  can  sue,  67. 

Must  be  joined  with  wife  in  suit  relative  to  her  separate  is* 

terest,  74,  75,  76. 
If  absent,  plaintiff  mnst  demand  that  wife  be  aatitori*^  ^ 

defend,  how,  74,  75,  76. 
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HYPOTHECARY  ACTION 
See  Action, 

I. 
IDIOTS 

Parish  court  has  jurisdiction  of,  85. 

IMMOVABLES 

Action  to  recover,  317. 

When  sold  under  fieri  facias^  533. 

IMPRISONMENT 
See  Capias. 

IMPRISONMENT  ON  JUDGMENTS 

Defendant  may  be  imprisoned  on,  when,  660,  561. 

How  obtained,  561. 

Sheriff  may  be  imprisoned  on,  562* 

Debtor  fleeing  in  another  parish  arrested,  how,  562. 

May  be  obtained  on  judgment  of  justice  of  the  peace,  802* 

Debtor  may  obtain  enlargement  under,  802. 

INCORPOREAL  RIGHTS 
What  are,  4. 

INJUNCTION 

Is  mandate,  210. 

Who  may  issue,  211. 

Directed  against  defendant  or  third  person,  211. 

Granted  against  defendant  in  certain  cases,  2  LI,  213,  214. 

Directed  against  third  person  in  certain  cases,  213,  214. 

Mandatory  injunction,  211. 

Rule  ni«i,  212. 

By  State  against  Federal  Court  or  vice  versa ,  211. 

By  civil  against  criminal  district  court  or  vice  versa  ^  211. 

By  lower  against  higher,  211. 

Granted  to  third  person,  when,  224,  225. 

Granted  to  defendant  against  plaintiiT,  when,  212. 

Revoking  of  injunction,  notice,  212. 

Duration  of,  212. 

Codal  provisions  as  to,  broader  than  equity  practice,  212. 

Restraining  order,  212. 

Alias  writs,  212. 

When  injunction  will  issue,  215,  216,  217,  218. 

Right  to  injunction  absolute,  when,  220. 
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INJUNCTION— OontinwecJ 

Mandamas  lies  to  compel  allowance  of,  when,  220. 

When  injancti6n  will  not  issue,  218,  219. 

No  injunction  against  execution  of  judgment,  when,  221,  232, 

224. 
When  execution  of  judgment  enjoined,  223. 
Granted  in  favor  of  purchaser,  when, 
How  obtained,  226,  227. 
When  suit  on  bond  necessary,  228. 
Damages,  232,  229,  231. 
None,  when,  229. 
Amount,  229. 
For  whose  benefit,  229. 
Bond  of,  how  much,  and  surety,  227. 
Conditions,  228. 

When  conditions  not  violated,  228. 
By  agent,  227. 

Whose  favor  bond  made,  228. 
Motion  to  dissolve  injunction,  233. 
Summary  hearing,  234. 
No  jury,  234. 

Allegations  of  petition  taken  for  true,  when,  284. 
Partial  dissolution,  234. 
Amendment  of  petition,  234. 
Appeal  from  order  dissolving,  234. 
Bights  and  obligations  of  surety,  226. 

he  is  party  to  suit,  280,  281. 

he  is  not  party,  when,  230. 

his  rights,  231. 

his  liabilities,  231. 
Effect  of  dissolution  of,  237. 
Clerks  to  furnish  copies  of,  to  all  defendants,  282. 
When  served  on  notary  and  other  public  officer,  282. 
Bonding  injunction,  233,  234. 

when  bonding  allowed,  236. 

when  bonding  not  allowed,  235. 
Bule  to  dissolve  on^bond,  236. 
Effect  of  bonding,  237. 
Amount  of  bond,  236. 
Exemptions  from  giving  bonds,  286. 
Appeal  from  order  bonding,  286. 
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INJ'TNOnON— Oonttnw€<i 
No  appeal,  when,  236. 
Appeal  from  refusal  to  bond,  237. 
Trial  on  merits  pending  appeal,  237. 
Betom  of  bond  in  court,  238. 
Effect  of  disobeying,  232,  237,  238. 
Party  violating  may  be  imprisoned,  237,  288. 
Gk>yemor  may  pardon  person  violating,  238. 
Duty  of  sheriff  in  receiving  act  of  suretyship,  238. 
Plaintiff  may  object  to  surety,  238. 
Sheriff  may  be  enjoined  in  third  opposition,  224. 
Sheriff  may  be  enjoined  in  executory  process,  220,  578  et  seq. 
Qrov/ndafor  injunotum  of  executory  procesSy  220. 

seizure  not  released  by  such  injunction,  224. 

necessity  for  bond,  575. 

duty  of  judge,  575. 

may  be  dissolved,  when,  575,  676,  577. 

surety  must  be  demanded,  581. 

opposition  to  same,  how  tried,  581. 
Injunction  may  issue  with  writ  of  certiorari,  656. 

INSOLVENCY 

Action,  where  brought,  105. 

Insolvent  may  be  arrested  by  surety,  when,  130. 

INTERDICTED  PERSONS 

Can  not  sue  except,  when,  65,  66. 

Are  represented  by  curators,  66. 

Actions  must  be  brought  against  curators  of,  66. 

Parish  court  has  jurisdiction  of,  85. 

How  cited,  120,  121. 

Can  not  be  arrested,  129. 

Rules  applicable  to  minors  govern  curators  of,  738. 

Curator  of,  penalty  for  not  rendering  account,  759. 

may  be  removed  by  court  of  probates,  760. 

how  removed,  760,  761. 

INTEREST 

Waived,  when,  98. 

In  pleas  or  exceptions,  7,  8,  9,  10,  11,  12,  13,  14. 
Can  not  be  claimed  in  separate  suit,  98. 
Defendant  released  from,  by  a  tender,  318. 
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INTEREST— Cbntinu«d 

AUowed  by  jadgment,  when,  400. 

from  time  debts  become  due,  400. 
on  debts  due  by  succession,  when,  750. 
Dne  by  administrator,  curator,  executor,  etc.,  from  date  of 

judgment  of  account,  when,  758. 
Due  by  curator,  etc.,  from  date  of  judgment,  when,  758. 

INTERLOCUTORY  JODGMENT 
See  Judgment. 

INTERROGATORIES  ON  PACTS  AND  ARTICLES 
Plaintiff  and  defendant  permitted  to  annex,  278. 
Are  questions  put  in  writing,  278. 
Party  interrogated  on,  bound  to  answer,  how,  274. 

may  not  accuse  himself  of  a  crime,  274. 
Taken  for  confessed,  when,  274,  275,  276. 
Court  may  require  female  to  answer,  when,  274. 
Defendant  may  obtain  plaintiff's  answer,  how,  276. 
Plaintiff  may  object  to  defendant's  answer,  276. 
When  interrogatories  of  defendant  are  taken  as  confessed 

against  plaintiff,  275,  276. 
Party  may  be  required  to  answer  in  open  court,  how  and 

when,  277,  278. 
Party  residing  out  of  parish  must  file  answer  to,  when,  278. 

residing  out  of  State,  taken  by  commission,  278.  ' 

must  simply  confess  or  deny  in  answering,  278. 

may  state  other  facts  leading  to  his  defence,  278. 
Answers  to,  are  evidence,  279. 

do  not  exclude  adverse  testimony,  279,  280. 
May  be  propounded  on  reality  or  simulation  of  an  act,  280. 
Confessions  in  answer  to,  must  not  be  divided,  280. 

INTERVENTION 

Intervention,  284,  802,  51. 

Forum  in  which  to  intervene,  808. 

Petition  of,  308,  804. 

Intervention  timely,  when,  808. 

Continuance  at  instance  of  intervener,  808. 

Service  of,  803,  804. 

Right  of,  absolute,  804,  805. 

Silence  of  judgment  as  to,  804. 
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INTERVENTION— Owirtnued 

Intervention  falls  with  main  action,  305. 
Appeal  from  order  dismissing,  305. 

INVENTORY 

Sheriff  to  make,  in  attachments,  168. 
in  sequestrations,  198. 
in  provisional  seizures,  202. 

INVENTORY,  BENEFIT  OF 

Heir  may  enjoy,  how,  742. 

How  taken,  742. 

Administrator  may  be  appointed  during  time  of  making,  742. 

Beneficiary  heir  may  accept  or  reject  succession,  744. 
when  renounces  what,  744. 

Presumptive  heir  may  be  cited  to  declare  his  refusal  or  ac- 
ceptance, 744. 

Effect  of,  when  he  accepts,  744,  745. 

Effect  when  heir  prays  for,  745. 

Heir  shall  declare  his  intention,  when,  745,  746. 

In  succession  administered  with  benefit  of,  curator  to  pay 
over,  how,  754. 

ISSUE  JOINED 

Oause  is  at  issue,  when,  281. 

Not  joined,  when,  281. 

Joining  of,  foundation  of  suit,  282. 

Joined  tacitly,  when,  282. 

After  being  joined,  action  does  not  abate,  283. 

J. 

JAILER 

To  keep  imprisoned  debtor,  787. 
Plaintiff  to  advance  charges  to,  787. 

Fees  of,  required  by  justice  of  the  peace  to  be  advanced, 
when,  787. 

JUDGES 

Having  general  jurisdiction,  44. 
special  jurisdiction,  44. 
exclusive  jurisdiction,  44. 
concurrent  jurisdiction,  44. 
equal  jurisdiction,  44. 
original  jurisdiction,  45. 
appellate  jurisdiction,  45. 
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JUDGES— Continued 

Oompetent  to  try  caoseB,  when,  45,  46. 
Oompetency  of,  how  shown,  46. 

as  to  defendant,  46. 
District,  to  act  when  parish  is  absent  or  can  not,  82. 
Parish,  has  certain  jurisdiction,  86. 

to  act  in  absence  of  district,  etc.,  86. 
Possessing  power  to  exercise  jurisdiction,  86,  87. 
Have  powers  to  punish  contempt,  87,  88. 
May  address  commissions,  90. 
May  take  depositions,  90. 
May  issue  certain  orders,  92,  93. 
Authorized  to  establish  rules,  93. 
Recusation  of,  what  is,  263. 

Oause  for  recusation  of,  263,  264,  265,  266,  267,  268,  269,  270. 
When  recused,  case,  how  tried,  269. 
Supreme,  how  challenged,  688. 
Of  probate,  who  is,  724. 

JUDGMENT 

Judgments  certain  or  conditional,  378. 

Ck>llateral  attacks  on,  378. 

When  collateral  attack  not  allowed,  378,  879,  880. 

What  is  not  collateral  attack,  380. 

Collateral  attack  allowed,  381. 

Against  surety  in  arrest  for  what  sum,  137|  188. 

Judgment  against  dead  man,  382. 

Ck>nfes8ion  of  judgment,  381. 

Prematurity  of  judgment,  382, 

Interpretation  of,  385. 

Prescription-of,  384. 

Foreign  judgment,  384,  386. 

Action  on  judgment,  385. 

Silence  on  judgment,  effect  of,  882,  388. 

Merger,  383,  384. 

By  default,  what,  385,  238,  289. 

Effect  of  judgment,  383. 

how  obtained,  239,  240. 

set  aside,  how,  243. 

must  express,  what,  244. 

joins  issue,  240. 
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JUDGMENT— Oontinued 

Against  defendant  and  warrantor,  when,  296.> 

Executory  in  warranty,  when,  297. 

Of  intervention,  when  pronounced,  804. 

In  civil  cases,  how  rendered,  878. 

By  default,  how  given,  239,  240,  885. 

Rendered  contradictorily,  886. 

Defendant  may  require  non-suit,  when,  886j  887» 

Non-suit,  not  pleadable  as  res  jttdicato,  886,  887. 

Distinction  of,  387. 

Interlocutory,  what  is,  887,  888. 

Definitive  or  final,  what  is,  888. 

have  force  of  res  Judicata,  388. 
Mandates  and  orders  same  effect  as,  389, 
Reasons  for  judgment,  390. 
On  verdict  of  jury,  when,  389. 
Read  by  judge  in  open  court,  389. 
Must  be  entered  on  record,  how,  391. 
Judgment  in  vacation,  389,  890. 
Ex  parte  orders,  890. 
Definitive,  to  affect  property,  how,  891,  392. 

must  be  signed  by  judge,  when,  392. 

signed,  when,  393,  394. 

amended,  when,  394,  395. 

can  not  be  altered  after  signed,  395. 
May  be  revised,  how,  394. 
When  rendered,  the  property  of  whom,  396. 
Costs  due  to  whom,  395,  396,  397,  398,  899. 
Interest  not  aUowed  in,  when,  400. 
Has  effect  from  what  date,  400,  401. 
Definitive,  may  be  revised,  set  aside  or  reversed,  how,  401*- 

may  be  revised,  how,  401. 

may  be  revised  by  appeal,  406. 
Some  judgments  executed,  how,  451. 

definitive,  may  be  revised  by  action  of  nullity,  472. 

and  by  action  of  rescission,  486. 

executed  by  what  court,  487. 

affirmed  on  appeal,  how  executed,  490. 

affirmed  on  appeal,  how  recorded,  490,  491. 
Executed,  how,  and  by  whom,  491,  492. 

as  soon  as  rendered,  how,  492. 
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JUDGMENT— Obntinu^d 

generally,  when,  492. 

when  subject  to  appeal,  how,  492,  493. 
Execution  of,  issueB  by  whom,  493,  494. 

how  given  and  to  whom  addressed,  494. 
Orders  of  execution  of,  are  different,  495. 
What  court  shall  determine  mode  of  execution,  495. 
Judgments  import  full  proof  of,  582. 
Foreign,  authentic,  when,  582,  583. 

Of  Supreme  Court,  when  it  reverses,  pronounced,  how,  712. 
Remanded  by  Supreme  Court,  when,  713,  714,  715,  717. 
Of  Supreme  Court,  effect  of  confirmation,  7 16,  715. 

to  contain  reasons,  717. 

must  be  recorded,  717. 

at  New  Orleans,  when  final,  717,  718. 
Rehearing,  717,  718,  719. 

how  executed,  720. 
Against  curator,  executor,  how  satisfied,  773. 
Not  suspended  by  appeal,  774. 
By  default,  by  justice  of  peace,  781. 
Of  justice  of  peace,  execution  on,  798. 

of  parish  of  Orleans,  executed,  how,  802. 

JUDICIAL  ARBITRATOR 

Cause  referred  to,  when,  335. 

can  not  be  referred  to,  at  request  of  one  party,  886« 
How  appointed,  336. 
One  only  appointed,  when,  336. 
Notified  of  appointment,  how,  336, 
Must  be  sworn,  336. 

On  refusal  to  act,  must  give  notice,  337. 
Can  not  resign,  when,  337. 
Witnesses  to  attend  before,  338. 
Must  pay  costs,  when,  338, 
Report  or  award,  to  whom  directed,  338. 

must  be  signed,  339. 

how  made,  339. 

may  be  used  by  party,  when,  339. 

opposition  to,  how  made,  339. 

homologated,  how,  339,  340. 

court  may  correct  error  in,  340. 
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JUDICIAL  ARBITRATOR— Continued 

court  can  not  correct  error  in,  when,  840. 
court  can  not  revise,  when,  841. 
opposition  to,  how  tried,  841. 
Entitled  to  fees,  341,  842. 

JURISDICTION 
What  is,  48. 

Degrees  of,  mean  what,  48. 
Several  kinds  of,  viz. :  Civil  and  criminal,  44. 
Civil,  extends  to  what,  44. 
Criminal,  extends  to  what,  44. 
Which  judges  exercise,  44. 
General,  what  iSj  44. 
Special,  what  is,  44. 
Exclusive,  what  is,  44. 
Concnrrent,  what  is,  44,  46. 
Equal,  what  is,  45. 
Original,  what  is,  46. 
Appellate,  what  is,  46. 
Must  be  decided  by  amount  claimed,  47. 
Consent  can  not  give,  when,  47. 

will  give,  when,  48. 
Which  court  has,  when  two  actions  are  brought,  48. 
Waived,  when,  48. 
Of  district  court,  81. 
Appellate,  of  district  court,  81. 
Of  district  courts  in  parish  of  Orleans,  81,  82,  88. 
Of  parish  court,  82,  88,  84. 
Parish  court  has  concurrent,  with  justice  of  the  peace,  when, 

84,  85. 
Of  parish  court,  in  criminal  matters,  84. 
Parish  court  has,  of  several  matters  in  Civil  Code,  86. 

in  suits  of  separation  from  bed  and  board,  and  divorce, 
interdiction,  emancipation,  etc.,  86. 
Judges  have  power  to  exercise,  86. 
Courts  of  original,  may  fine  officers  and  jurymen,  88. 
Of  Supreme  Court,  659  et  seq. 
Of  court  of  probates,  724. 
Of  justices  of  the  peace,  775,  et  seq, 
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JURORS 

See  Jury. 
Filled,  when,  88. 

JURY 

See  Verdict. 

Trial  against  surety  on  bail  bond,  without  a,  189. 

on  attachment  bond,  without,  178  et  8eq, 
To  assess  damages  in  judgment  by  default,  242. 
How  prayed  for  by  plaintiff,  869. 
Not  aUowed  bn  unconditional  obligations,  except  when,  I 

et  seq. 
How  prayed  for  by  defendant,  862. 
How  drawn  by  clerk,  864. 

Formality  of  drawing  repeated  for  each  case,  364. 
To  be  called  three  at  a  time,  864. 
May  be  challenged,  how,  864. 
Challenge  to  array,  how  made,  865. 
What  not  a  good  cause  for  challenge,  865. 
OhaUenge  to  polls,  how  made,  865. 
Juror  may  excuse  himself,  how,  868. 

may  be  challenged  for  cause,  how,  868. 

may  be  challenged  for  partiality,  how,  868. 

may  be  challenged  for  crime,  869. 

may  be  interrogated,  how,  when  chaUenged,  869. 
Four  may  be  challenged  peremptorily,  869. 
When  not  complete,  court  may  order  tales j  870. 
When  accepted,  to  be  sworn,  870. 
Foreman  appointed,  when,  870. 

must  sign  verdict  of,  871. 
Judge  to  charge  on  form  of  verdict,  371. 
If  appealable,  judge's  charge  must  be  in  writing,  371. 
Must  deliberate,  how,  872. 
Verdict  of,  may  be  general  or  special,  378. 
May  give  general  verdict,  873. 

special,  873. 
Nothing  to  do  with  costs  in  verdict  of,  875. 
Duty  of  foreman  in  special  verdict,  876. 

in  general  verdict,  876. 
Must  all  agree,  876. 
May  be  polled,  376. 
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JURY— Ocm<ini*ed 

May  correct  their  verdict,  876. 

May  render  verdict  after  court  adjourns,  how,  876. 

If  juror  fall  sick,  renders  verdict,  how,  377. 

die,  his  verdict  ascertained,  how,  377. 
Not  allowed  in  summary  process,  except,  when,  691. 

in  court  of  probates,  768. 

JUSTICE  OF  THE  PEACE 

May  issue  commissions,  90,  325  et  aeq. 
Demands  before,  how  made,  99. 
May  administer  oath  to  creditor,  188. 
May  take  declarations  of  sick  juror,  877. 
Jurisdiction  of,  775. 

how  determined,  776. 

as  to  amount,  776. 
In  parish  of  Orleans,  may  employ  sheriff,  776. 
Jurisdiction  of,  concurrent  with  parish  judge,  when,  776,  777. 
In  sfiving  jurisdiction  interest  not  computed,  777. 
Have  no  jurisdiction  on  right  of  property  or  possession  of  an 

immovable,  777. 
Can  cite  only  persons  domiciliated,  777,  778. 
May  cite  strangers,  777. 
Jurisdiction  of,  is  limited  to  the  ward,  778. 
When  there  is  none,  who  acts,  778. 
When  recused,  who  acts,  778. 
Judgment  of,  final,  when,  778. 

appealable,  when,  778. 
Proceedings  before,  conducted  verbally,  779. 
Must  record  what,  779. 

Omission  to  keep  record  does  not  annul  proceeding^,  780. 
Copy  of  record  may  be  evidence,  780. 
Must  state  nature  of  demand  in  his  record,  780. 
Must  prepare  a  citation,  780. 
Must  make  statement  of  service  of  citation,  780. 
Defendant  must  answer,  when,  781. 
Must  record  defendant's  answer,  781.. 
May  fix  a  day  for  trial,  781. 
May  discharge  defendant,  when,  781. 
May  grant  judgment  bjr  default,  when,  781,  782. 
May  make  same  final,  782. 
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Must  proceed,  how,  when  parties  appesir  at  ib^     •Appoioted 

time,  782. 
Special  attorney  or  lawyer  may  plead  before,  782  - 
To  receive  declarations  of,  partle&^  782. 
How  to  proceed  In  suit  of  reyendication,  782^  7&3- 
Judgment  of,  appealed  from,  how,  783. 
What  may  be  pleaded  before,  783  et  ieq. 
Co^ta  in  suite  before,  by  whom  paid,  783,  784- 
May  issue  certain  orders,  785.  y 

May  have  debtor  arrested,  785. 
May  issue  writ  of  arrest  against  person  having  no  «3oniicile, 

785. 
Must  deliver  order  for  arrest  to  constable^  786- 
Must  require  bond  of  defendant,  787. 
May  imprison  debtor.  787. 
Must  require  bond  of  plaintiff,  787. 
Bond  of  debtor,  how  much,  787,  788. 

May  issue  writ  of  arrest  ai^ainst  one  about  t-o  depBX^v  TBS, 
Oath  of  creditor  to  obtain  such  arrest,  788.  * 

Duty  of,  when  debtor  la  thus  arrested,  788. 
May  release  surety  on  debtor's  bond,  7S9. 
May  arreat  debtor,  if  surety  desires  to  deliver  bind  *^'    f^B^ 
May  give  judgment  against  surety,  789. 
Can  not  order  arrest  of  minors  except,  when,  785- 
Attachmenta,  may  issue j  789,  7fiO. 

how  issued,  790. 

bond  required  of  creditor  in,  790< 

must  cite  defendantj  790, 
May  issue  garnishment^  791. 
May  compel  garnishee  to  answer,  792. 
May  issue  sequestrations,  792. 

provisional  seizure,  79S, 
May  take  defendant's  bond  in  attachment,  sequeetrati**^'  **e,^ 

793. 
Judgment  of,  appealable  ^  794. 
Appeals  from,  tried  de  novo^  794, 
Must  transmit  statement  of  facts,  795. 
Appeal  from  judgments  of,  when,  795. 

security  in,  to  be  given,  795, 
Judgment  of,  rot  appealable,  when,  796. 
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JUSTICE  OP  THE  PEACE— Cbw United 

Must  issae  citation  of  appeal,  when,  796. 

Must  send  copy  of  record,  and  statement  of  facts,  786. 

Possesses  certain  powers,  802. 

May  summon  witnesses,  803. 

May  fine  witnesses,  not  exceeding  how  much,  803. 

May  imprison  witnesses,  803. 

May  punish  for  contempt,  803. 

May  issue  commissions  to  take  testimony,  803. 

May  appoint  curator  ad  lites  to  minors  in  certain  cases,  808. 

L. 

LEGATEE 

Universal,  entitled  to  same  action  and  exceptions  as  those  to 
whom  he  succeeds,  18. 
may  be  sued  for  civil  reparation  by  deceased,  19. 

LESSOR 

Entitled  to  what  remedy,  200. 

Remedy  of,  how  obtained,  201  et  aeq. 

Lessee  may  bond  property,  202  et  aeq. 

Property  seized  appraised,  202  et  seq. 

May  seize  property  in  hands  of  third  person,  205. 

LETTERS  TESTAMENTARY 

May  be  demanded  by  executor,  728. 

Executor  failing  to  pray  for,  presumed  to  have  declined  trosty 
728. 

M. 
MANDAMUS 

Is  an  order  issued,  how,  624. 

Not  a  wrifof  right,  624. 

Concurrence  of  majority  of  judges,  624. 

Codal  provisions  broader  than  common  law,  625. 

Who  can  and  who  can  not  sue  out  mandamus,  625. 

Object  of,  order  of,  625. 

When  mandamus  will  not  issue,  626,  627,  628,  629,  680. 

When  mandamus  will  issue,  630,  631,  632,  633,  684,  635* 

May  be  tried  in  chambers,  626. 

Summary  trial  of  mandamus,  635. 

Trial  in  vacation,  635. 
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MANDAMUS— Continued 

iBSued  in  diBcretion  of  judge,  635. 

Issued  to  individaals,  corporations  and  judges,  085,  636. 

When  mandamus. does  not  lie  to  judge,  639,  640,  641. 

When  mandamus  lies  to  judge,  637,  638,  639. 

Directed  to  public  officers,  when,  636. 

Mere  ministerial  duty  enforced  by,  630,  631,  632. 

Discretion  not  controllable  by,  629. 

Directed  to  corporations,  when,  636. 

Mandamus  lies  bo  parish  treasurer,  controller,  derk,  680. 

to  recorder  of  mortgages,  district  attorney,  register  of 
voters,  631. 

to  corporations,  mayor,  police  jury,  secretary  of  state,  682. 

to  board  of  assessors,  state  treasurer,  governor,  632. 

to  auditor  of  public  accounts,  register  of  land  office,  638. 

to  election  officers,  treasurer  of  New  Orleans,  683. 

to  board  of  liquidation,  to  sheriff,  recorder  in  New  Or- 
leans, 634. 

to  what  officers  writ  directed,  635. 
Oan  only  be  issued  by  certain  courts,  636. 
May  be  directed  to  judges,  to  do  what,  636,  637. 
When  can  not  be  directed  to  judges,  641,  640,  639. 
Oan  be  issued  to  judge,  by  what  court,  641. 
How  writ  obtained,  petition,  oath,  641. 
How  judge  is  to  proceed  in  trial  of,  642. 
When  plaintiff  dismissed,  642. 
Defendant  in,  may  be  condemned,  643. 

may  be  imprisoned,  643. 
Oorporation,  how  cited  in,  643. 
Disobedience  of,  by  corporation,  how  punished,  648. 
Issued  by  clerk  on  order  of  judge,  659. 
Issued  in  name  of  State  and  court,  659,  624. 
Must  be  sealed  with  seal  of  court  and  signed  officially  by 
clerk,  659. 

MARSHAL 

To  collect  fine,  87,  88. 
May  be  fined,  88. 

MA8TBBS 

Of  ships  and  vessels,  how  cited,  128. 
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MINORS 

Judgment  not  valid  against,  when  judge  has  no  jurisdiction,  48. 

Can  not  sue  except  with  assistance  of  tutor  and  curator,  65. 

May  sue  by  their  tutors,  when,  66. 

Emancipated  by  marriage  may  be  sued,  67. 

Actions  against^  must  be  brought  against  tutor,  69. 

When  no  tutor  to,  plaintiff  must  ask  for  curator  ad  hoc,  70, 

71,  72,  73. 
When  interest  is  opposed  to  tutor,  are  represented  by  under- 

tutor,  74. 
Parish  court,  jurisdiction  relative  to,  in  certain  cases,  85. 
Service  of  petition  and  citation  on,  120. 
Service  on,  not  emancipated,  120,  121. 

emancipated,  121. 
Not  emancipated,  can  not  be  arrested,  12;9. 
Emancipated,  may  be  arrested,  129. 
May  except  when  sued,  247. 
Biay  bring  action  of  rescission,  when,  401,  486. 
May  appeal,  until,  when,  462. 
Tutors  of,  how  and  when  appointed,  731. 
Who  may  be  tutor  for,  736. 

No  curator  ad  bona  nor  od  litem  for,  in  any  case,  787. 
Their  persons  and  estates  placed  under  tutors  and  under- 

tutors,  737. 
Tutor  appointed  to,  when  absent,  738. 
May  be  sued,  how,  739. 
May  compel  tutors  to  account,  how,  755. 
Assisted  by  under-tutor,  when,  755. 
Husband,  a  minor,  assists  wife,  when,  756. 
May  be  arrested  when  a  public  merchant,  789. 

MIXED  ACTION 
See  Action. 
What  is,  8. 

MORTQAQE 

Conflict  of  seizures  transferred  to  what  court,  83. 
Certificate  of,  must  be  read  by  sheriff,  when,  537,  588. 
Sheriff  must  give  notice  of,  to  bidder,  when,  538. 
On  property  sold  by  sheriff,  how  treated,  556. 
Oeneral,  can  not  affect  prior,  556. 
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■■1 
MORTGAGE— Continued 

Special,  how  paid,  558. 

Act  of,  imports  confession  of  jndg^ent,  when,  568. 

MOVABLES 

When  sold  undev  fieri  facias,  advertLsement  of,  533. 

NATURAL  OBLIGATIONS 
What  are,  15. 

Do  not  give  right  of  action,  16. 
How  arise,  15. 

NEW  TRLAX, 

Matter  of  discretion,  402. 

When  granted  on  verdict  of  jury,  404,  405. 

Court  may  ex-offixno  grant  to  revise  judgment,  394,  385. 

Moved  for,  within  what  time,  402. 

Grounds  for,  how  set  out,  402,  403,  404,  405. 

Granted,  when. 

Affidavit  to  accompany  motion  for,  406. 

for  must  be  communicated  to  adverse  party,  406. 

not  necessary,  when,  406. 
Application  for,  decided,  how,  406. 
When  granted,  what  proceeding,  406. 

NON-SUIT 

Judgment  of,  is  ren  judicata,  when,  386. 
May  be  ta^en,  when,  386,  387. 

NOTARIAL  ACT 

Authorizes  hypothecary  action,  when,  37. 
Copy  of,  annexed  to  petition,  111. 
Not  necessary  to  be  served,  111. 
Imports  confession  of  judgment,  when,  568. 
Authorizes  executory  process,  when,  569. 

NOTARY 

Not  bound  to  produce  original  act,  02. 

Must  produce,  when,  92. 

May  be  served  with  injunction,  when,  232. 

imprisoned  for  not  producing  will,  729. 
To  make  inventory,  when  heirs  claim  benefit  of  inventory,  742. 
May  make  judicial  partition,  764.  . 

supplemental  act  of  partition,  766,  767. 
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NOTE 

Not  necessary  to  be  annexed  to  petition,  112» 
Defendant  may  pray,  view  of,  112. 
Suit  on,  no  jury  allowed,  359,  360,  361. 
Jury  allowed  in  snit  on,  when,  360,  361. 

KOnOB 

Of  proceedings  in  remy  how  made,  209,  210. 

To  party  to  answer  interrogatories,  to  be  served,  278. 

Of  third  opposition  given,  when  and  to  whom,  311. 

Of  delivery  of  specific  object  in  real  tender,  316. 

Of  transfer  of  immovable  property,  316. 

To  take  testimony  by  commission,  326. 

To  use  testimony  as  evidence,  330. 

Of  seizure  of  property,  how  made,  524. 

Under  executory  process,  570,  671. 

To  experts,  auditors  and  judicial  arbitrators,  336. 

To  be  g^ven  by  auditors,  etc.,  of  refusal  to  act,  337. 

To  homologate  award  of  experts,  etc.,  339. 

Of  judgment  to  defendant,  492. 

Of  writ  of  possession  to  defendant,  497. 

To  defeif^ant,  of  property  seized,  524. 

Of  place  of  sale,  to  defendant,  530. 

To  defendant,  of  sale  of  property,  531. 

of  appraisers,  533. 
Before  sale  by  sheriff  of  mortgages  on  property,  538. 
Given  to  purchaser  at  sheriff's  sale,  553. 
To  debtor  under  executory  process,  570. 
To  sheriff  to  pay  over  money,  599,  600. 
To  be  given  before  judge  decides  habeas  corpus^  619. 
To  presumptive  heirs,  to  opening  and  probating  will,  729. 
Of  application  for  curatorship  to  be  advertised,  740. 
Given  to  heirs  in  partition,  when  there  is  a  controversy,  766. 

NUIiUTY  OP  JUDGMENT 

Judgment  revised,  set  aside  or  reversed  by  action  of,  472. 

ResjuduxUa  in  action  of  nullity,  475. 

Failure  to  oppose  execution  bars  nullity,  483,  484. 

exceptional  case,  484. 
Who  may  bring  action  of  nullity,  476. 
Parties  to  action  of  nullity,  476.  ^ 

Nullity  for  want  of  citation,  483. 
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NULLITY  OP  JUDGMENT— Oonitnwed 

Action  of  nullity  not  removable  to  federal  court,  482. 

No  action  of  nullity,  where  appeal  lies,  472. 

Direct  action  necessary,  472. 

Burden  of  proof,  476. 

Cognate  actions,  475. 

When  collateral  attack  is  permitted,  474. 

Other  modes  of  annulling  judgments,  474,  475,  483. 

No  collateral  attack  permitted,  472,  473. 

Action  of,  demanded  on  what  grounds :  first,  those  that  re- 
late to  form  of  proceeding;  second,  those  that  appertain  to 
merits,  477. 

What  judgments  may  be  annulled,  477,  478. 

No  action  to  annul  lies,  480. 

Nullity  demandable  for  nullity  of  form,  477. 

Nullities  of  form  stated  are  exclusive,  477. 

Nullity  demandable  for  fraud  or  other  ill  practice,  479,  480. 

Prescription  of  action  in  cases  of  fraud,  484,  485. 

Nullity  demanded  in  what  court,  481. 
exceptional  cases,  481. 

Supreme  Court  can  annul  its  own  judgment,  when,  482. 

District  Court  can  not  annul  judgment  of  Supreme  Oonrt,  482. 

Nullity  on  appeal,  482. 

Nullity  demanded  by  petition  and  citation,  482. 
when  no  appeal  has  been  taken  from,  483. 
how  brought  against  party  not  cited,  or  tried  by  incom- 
petent judge,  488. 

May  be  brought  by  one  condemned  not  qualified  to  appear  in 
suit,  483,  484. 

When  obtained  through  fraud,  etc.,  action  of,  must  be  brought 
within  one  year,  484,  485. 

O. 

OATH 

For  arrest  of  debtor,  131,  132. 

insolvent,  136. 
For  attachment,  151,  152,  153,  154. 
For  sequestration,  190. 
Of  lessee,  for  provisional  seizure,  20Q. 
Of  creditor,  in  proceedings  in  rem,  209 
For  injunction,  226  et  aeq. 
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OATH — OonHnued 

Of  experts,  Auditors  and  arbitrators,  386. 

For  continaance  of  cause,  848,  844,  845. 

Administered  to  jurors,  870. 

For  new  trial,  when,  405. 

Not  necessary  for  new  trial,  when,  406. 

Not  required  in  injunction  under  executory  process,  when,  575. 

Of  appraisers  administered  by  sheriff,  586,  600. 

Of  agent  to  obtain  order  of  seizure,  attachmentB,  sequestra- 
tions, injunctions,  provisional  seizures,  etc.,  before  justice 
of  the  peace,  must  be  from  his  own  knowledge,  798. 

OFFENCE 

Gives  rise  to  personal  action,  when,  20. 

OPPOSITION  OP  THIRD  PERSONS 

What  is,  805,  806. 

May  be  made  when,  807,  808. 

Made  before  what  court,  809. 

To  regulate  seizure,  how  made,  809. 

Is  separate  demand,  when,  809. 

May  be  joined  with  injunction,  810. 

Opponent  gives  bond  and  security,  when,  310. 

Does  not  stop  sale,  when,  810,  811. 

Sheriff  responsible  in  damages,  when,  311. 

When  sustained,  sheriff^s  sale  null,  311. 

How  made,  when  privilege  is  claimed,  311,  312. 

Security  dispensed  with,  when,  811,  312. 

Sheriff  retains  proceeds,  when,  812. 

To  receive  full  amount  of  his  claim,  when,  812,  313. 

Receives  what,  when  he  has  a  general  or  legal  hypothecation, 

818. 
Third  person  intervening  to  pay  costs,  313. 

OPPOSITION 

To  report  of  award  of  experts,  arbitrators,  or  auditors,  339. 
To  application  for  curatorship,  741. 

bow  made,  741. 

must  be  founded  on  better  right,  741. 
To  appointment  of  curator,  how  decided,  741,  712. 
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OPPOSITION— Oonttnued 

To  account  of  curator  or  executor,  how  made,  757. 

how  and  when  decided  on, 75 7,  758. 
To  partition,  how  made,  766. 
how  decided  on,  766. 

OYER 

See  Note,  > 

Of  what,  prayed  for,  112. 

P. 

PARISH  COURT 

See  Courts, 

PARTITION 

Suit  of,  for  immovable  property,  where  instituted,  106. 
Where^  minor,  interdicted  or  absent  person  is  interested  ifl 

succession  made  by  judicial  authority,  763. 
Made  how,  when  heirs  are  of  full  age  and  present  in  the  State, 
763. 

by  court  of  probates,  763. 
Heirs  may  enforce  co-heirs  to,  764. 
Action  for,  commenced  by  petition,  764. 
Heirs  residing  in  other  parish,  how  cited  in,  764. 
Sheriff  to  serve  process  in  different  parish,  764. 
Judge  may  decree,  and  direct  manner  in  which  it  shall  be 

made,  764,  765. 
Judge  may  refer  parties  to  notary,  764,  765. 

how  proceeds  when  controversy  arises  before  notary,  765. 
Notice  of,  given  to  heirs  to  answer,  765. 
Copy  of,  to  be  deposited  in  court,  765,  766. 
Notice  to  heirs,  why  should  not  be  homologated,  765,  766. 
Opposition  to  homologation  of,  made,  when,  766. 
Judge  may  order  rectified,  766. 

refer  parties  to  notary,  766. 

confirm  act  of,  766. 

PARTNERSHIP 

See  Commercial  Partnership. 

PAYMENT 

Where  made  to  creditor,  314. 
By  sheriff,  when,  552,  598,  599. 

870  / 


Qbnbbal  Indbx. 

PAYMENT— -Omtinued 

Of  claims  against  saccession,  by  whom  enforced,  746. 

Must  be  demanded  before  action  is  brought,  747. 

Claim  against  succession  acknowledged,  paid  and  ranked  how, 

747. 
Of  claim  not  allowed  must  be  enforced  by  judgment,  748. 
Made  concurrently,  how,  749. 
.•  .-^  Of  creditors  of  successions,  how  made,  750. 

Of  debts  of  succession  made  by  sale  of  property,  how,  760, 
751,  762,  753. 
i*    .  Curator  to  make,  after  order  and  classification,  763. 
How  made  by  tutor  and  curators  of  minor  heirs,  754. 

PETITION 

See  Clerky  Citation ,  Service,  Sheriff. 

Is  what,  109. 

Must  set  forth  cause  of  action,  109. 

Must  be  drawn  in  English  language,  109. 

Must  mention,  what,  110,  111. 

Specific  object  described,  how.  111. 

Copy  of  notarial  act  must  be  annexed  to,  111. 

Acts  under  private  signature  not  necessary  to  be  annexed  to, 
112. 

May  be  dismissed  when  private  act  is  not  exhibited  to  de- 
fendant, 112. 

And  document  must  be  delivered  to  clerks,  112. 

Must  be  indorsed  by  clerk,  with  day,  month  and  year,  when 
received,  112. 

Service  of,  may  be  waived,  by  whom,  113. 
how  waived,  113. 

Clerk  shall  not  charge  when  service  is  waived,  113. 

Citation  must  be  annexed  to  copy  of,  113. 

Number  of  copies  to  be  made,  116. 

When  one  copy  of,  is  sufficient,  117. 

Copy  of,  must  be  delivered  to  sheriff,  117. 

Defendant  in  different  parish  must  have  service  of,  how,  117. 

Copy  of,  how  served,  118,  119,  120. 

how  served  in  attachment  suits,  166. 
.'      Of  appeal,  copy  of,  how  served,  453,  464,  455. 

Sheriff  makes  return  on  petition  of  appeal,  457. 

In  possessory  actions  may  be  served  under  writ  of  iwssession, 
496. 
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PLArNTIPF 
Who  is,  61. 

POSSESSION 

Writ  of,  may  iasae,  when,  496. 
Directed  to  whom,  496^  497. 
Sheriff  to  put  plaintiff  in,  when,  497. 

may  break  doors  and  sommon  posse  in  caae  of  redstenoe, 
497. 
Judgment  in,  complied  in  by  defendant,  when,  497. 
Bight  of,  when  specific  object  is  concealed,  or  carried  out  of 
jurisdiction  of  court,  497,  498. 

POSSESSORY  AOnON 
See  Action, 

POWERS  OP  JUDGES 

See  Appeal,  Contempty  Courts,  District  Court,  Fine,  Jurisdie- 
tion,  Parish  Court,  Supreme  Court, 

PRESCRIPTION 

Form  and  effect  of,  by  what  law  governed,  6. 

Of  possessory  actions,  32. 

Actions  subsist  against  surety  of.  plaintiff  in  attachment,  how 

long,  182. 
Absent  debtor  in  attachment  may  have  judgment  reversed,  in 
what  time  and  when,  1^2. 

must  sue  surety  of  plaintiff  within  a  year,  when,  183. 
No  appeal  allowed  after  one  year,  when,  462,  463,  464. 

two  yew«,  when,  462,  463,  464. 
Actions  to  annul  judgment  must  be  brought  within  one  year, 
when,  484,  486. 

to  rescind  judgment  brought  in  two  years,  when,  486. 
by  minor,  when,  486. 
May  be  pleaded  before  Supreme  Court,  709,  710. 
Right  of  appeal  from  judgment  of  justice  of  the  peace,  when, 
796. 

PRIVILEGE 

Conflict  of,  arising  between  different  creditors,  to  what  court 

transferred,  88. 
To  be  ranked  by  judge,  88. 
Of  creditor  on  proceeds  of  sale,  224,  225. 
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PRIVILEGE— Otmtinucd 

May  be  enforced  by  opposition  of  third  person,  311,  312. 
Certificate  of,  to  be  read  by  sheriff  on  day  of  sale,  537,  588. 
Reserved  on  property  sold  under  ^ert /ocicw,  how,  541,  542, 

548. 
Act  of  seizure  invests  creditor  with,  on  property  seized,  when,. 

569,  660. 
Judgment  and  orders  of  execution  give,  in  what  cases,  560. 
Provisional  seizures  give,  560. 

Arises  from  act  importing  confession  of  judgment,  562. 
In  executory  process  may  be  enforced  against  heirs  of  debtor 

and  third  possessors,  when,  576,  577. 

PROCEEDINGS 

Ordinary,  what  is,  50. 

Executory  resorted  to,  when,  37,  562. 

Divided  into  ordinary,  executory  and  summary,  98. 

Summary  judgment  pronounced,  when,  586. 

PROCEEDINGS  IN  REM 

See  Rem. 

PROCESS,  SUMMARY 

Opposition  to  award  of  arbitrators,  etc.,  tried  summarily,  839. 
Opposition  on  injunction  in  executory  process  summarily  tried, 

582. 
Must  be  used  when  expressly  prescribed  by  law,  584,  585. 
Judgment  pronounced  in,  when,  586,  587,  588,  589. 
Suits  in,  to  be  placed  on  ordinary  docket,  591. 

decided  without  intervention  of  a  jury,  591,  592. 
Jury  allowed,  when  right  to  hold  office  is  involved,  591,  592. 
Judge  to  pronounce  on  in  suit  of  prohibition,  650. 
Opposition  to  appointment  of  tutors  tried  summarily,  736. 
In  court  of  probates  tried  summarily,  767. 

PROCES  VERBAL 

Made  by  judge  in  opening  and  proving  will,  730. 

PROHIBITTON,  WRIT  OF 

Issues  when  inferior  judge  exceeds  his  jurisdiction,  643. 
Issued  by  appellate  court  in  name  of  '*The  State,'*  644. 
When  writ  issues,  647,  648,  649. 
When  will  not  issue,  645  et  mq. 
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PROHIBITION,  WRIT  OF-^Ckmtinued 
How  brought,  649. 
Petitioner  rnnst  make  oath,  650. 
'^    Judge  may  issae  when  matters  stated  are  sofficient,  65Ql 

Inferior  judge  abstains  from  further  acts,  when,  650. 
.i    Duty  of  inferior  judge,  when  he  believes  himself  competent, 
650,  651. 
If  not  competent,  writ  of,  is  perpetuated,  650,  65L 
Inferior  judge  may  be  arrested  for  disobeying,  651. 
liable  to  dami^es,  651. 
-K  .  May  issue  when  inferior  judge  has  issued  execution,  651. 
Who  notified  in  such  case,  651. 
Party  prosecuting  in  such  case  may  answer  order,  651. 

PROVISIONAL  SEIZURE 

May  issue,  when,  199. 

In  what  cases  ordered,  200. 

How  obtained  by  lessor,  202. 

Costs  of,  paid  by  lessor,  when,  202  et  seq. 

Lessee  may  give  bond,  when  furniture  is  seized,  202  et  9eq. 

Furniture  seized  to  be  appraised,  202  et  aeq. 

May  issue  against  property  in  hands  of  third  persons,  205. 

.    ships  and  vessels,  206. 
.iv  How  obtained  against  ships,  etc.,  206. 

When  ships  are  seized  defendant  may  set  aside,  by  giving 

bond,  206,  207,  208. 
When  defendant  doos  not  bond,  intervener  may,  when,  206 

et  seq. 
May  issue  against  the  thing  lost  or  abandoned,  208. 
How  obtained,  in  rem^  291. 
How  sheriff  proceeds,  in  rem,  209. 
Sheriff  must  give  notice,  209. 
Plaintiff    must  have  advocate    appointed    to  defend  absent 

owner,  210. 
No  bond  required  of  plaintiff  in  obtaining,  210. 
Plaintiff  is  responsible  in  damages  for  wrongfully  obtainingt 

210. 
In  executory  proceedings  and  agtions  in  rem,  gives  privilege, 

660. 
Subject  to  different  rules  from  executory  process,  562. 
May  be  issued  by  justice  of  the  peace,  793. 
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PROVISIONAL  SEIZURE— Continued 
Plaintiff  must  make  oath,  798. 
In  obtaining,  before  jnstice  of  the  peace,  agent  or  attorney 

must  swear  from  his  own  knowledge,  793. 
Defendant  may  give  bond  to  justice  of  the  peace,  793. 

Q. 

<IUASI  CONTRACTS 

Based  on  obligation,  when,  20. 

<IUASI  OFFENCE 

Gives  rise  to  actions,  when,  20. 

<lUO  WARRANTO 

Is  an  order  rendered  in  name  of  State  by  competent  court,  667. 
Is  directed  to  a  person  who  claims  an  office  in  a  corporation, 

667. 
It  only  issues  relative  to  disputes  for  offices  in  corporations, 

657,  658. 
May  be  obtained  by  any  person,  668. 
Party  to  whom  directed  must  make  answer  to,  when,  658. 
On  failure  to  answer,  court  declares  him  not  qualified  to  act, 

668. 
Courts  shall  further  condemn  to  pay  costs,  and  order  new  ap- 
pointment made,  658. 
When  party  answers,   court  shall  pronounce  in  a  summary 

manner,  668,  659. 
Court  shall  render  judgment,  How,  658,  659. 
Issued  by  clerk  upon  order  of  judge,  659. 
Issues  in  the  name  of  the  State  and  court,  659. 
Must  be  sealed  with   seal   and   signed  by  clerk  in  his  official 

character,  669. 
Not  to  issue  when  the  Legislature  has  granted  to  corporations 

the  right  to  deteimine  validity  of  electiouH,  659. 

K. 

REAL  TENDER 

Defendant  may  make,  of  debt  or  property  demanded  of  him, 
313,  314. 

May  be  made  after  issue  joined,  or  previous  to  judicial  pro- 
ceedings, 313,  314. 

Necessary  to  distinguish* between  tender  for  money  due  and 
that  which  has  for  its  object  the  delivery  of  a  thing,  314. 

Must  be  made  in  the  place  agreed  upon  for  payment,  314. 

875 


Qbnbral  Indbx. 

BBAL  TENDER—Omeinued 

Made,  where  and  to  whom,  when  there  is  no  special  agree- 
ment, 314. 

For  money,  mast  be  made  to  creditor  at  his  domicile  by  debtor 
or  his  agent,  in  presence  of  two  witnesses,  314,  315. 

Interest  and  costs  accrued  most  be  tendered,  315. 

Must  be  made  in  current  money  of  the  United  States,  316. 

Same  rule  applicable  to  things  certain,  315. 

Rule  of,  when  property  not  easOy  transported,  etc.,  316- 

Debtor,  in  last  case,  must  give  notice  to  creditor  in  writing,  316. 

Debtor,  or  his   agent,  must  make,  in   presence  of  two  wit- 
nesses, 316. 

Rule  of,  relative  to  immovable  property,  debt,  or  other  per- 
sonal right,  316,  317. 

In  such  case,  debtor  must  give  written   notice  to  appear  be- 
fore notary  public,  316,  317. 

Of  bank  stocks,  where  made,  316. 

must  make  tender  in  presence  of  two  witnesses,  317. 
if  creditor  refuse  to  aci^ept,  debtor  may  do  what,  317. 

If  of  specie,  must  be  deposited  in  some  bank  of  the  State,  317. 

If  of  merchandise,  must  be  deposited  in  some  warehouse,  317. 

Debtor  must  apprise  creditor  by  written  notice  of  such  deposit, 
317. 

must  preserve  property  deposited,  317,  318. 

Creditor   must   reimburse^  expenses,  if  deposit   be  properly 
made,  317,  318. 

If  property  perish  or  spoil,  loss  falls  on  creditor,  when,  318. 

Rule  when  defendant  makes  tender  before  institution  of  80it, 
318. 

Plaintiff  must  pay  all  expenses  incurred,  when,  318. 

Rule,  when  made  after  institution  of  suit,  318. 

In  such  case  delendant  must  pay  all  costs  up  to  date  of,  818, 
319. 

Plaintiff  must  pay  costs  that  arise  after  his  refusal  to  accept, 
318,  319. 

May  be  made  at  every  stage   previous  to   definitive  judg- 
ment, 319. 

Certain  rules  relative  to,  in  Civil  Code,  must  be  observed,  319. 

Made  before  a  justice  of  the  peace,  784. 

Plaf  .tiff  in  such  case  to  pay  costs,  when,  784. 

Entitled  to  interest,  when,  784. 
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RECONVENTION,  DEMAND  IN 

Is  an  incidental  demand,  284. 

What  is,  288. 

Defendant  may  offer  plea  of,  when,  288,  289,  290,  291. 

May  be  instituted  against  plaintiff  in  any  cause,  when  he  re- 
sides out  of  the  State,  or  in  different  parish,  290,  291,  292. 

1b  considered  a  principal  demand,  when,  292. 

In  such  case  action  must  be  brought  at  plaintiff *»  domicile,  292. 

Defendant  may  plead,  in  exception,  292,  298. 

Or  he  may  institute  a  separate  and  distinct  action  before 
court  where  action  is  pending,  292. 

In  such  case  original  plaintiff  must  answer  without  pleading 
to  jurisdiction  of  original  court,  292. 

And  can  not  except  to  his  domicile,  292. 

RECORD 

Of  acts  of  sale  made  by  sh^iriff  under  seizures  to  be  kept  by 
clerk,  550. 

Sheriff  shall  keep,  of  all  sales  inade  by  him  on  seizures, -551. 

This  to  be  open  to  inspection  of  all  persons,  551,  609. 

Clerk  shall  keep  two  books  of,  607. 

In  one  to  set  down  title  of  all  causes  with  date  of  tiling  peti- 
tion, answer,  etc.,  607. 

In  the  other  all  judgments  rendered,  608. 

These  to  be  kept  open  to  inspection  of  all  persons,  609. 

Of  judgments  of  Supreme  Court,  how  made,  717. 

RECUSATION 

Recusation,  263. 

Causes  for,  263,  264,  265,  266,  268,  270. 

in  contested  election  cases,  265. 
Judge  can  not  pass  on  his  own  recusation,  265,  269. 
Rule  to  recuse,  268. 
Appeal  from  refusal  to  recuse,  265. 
Recusation  by  one  judge  of  civil  district  court  not  reviewable 

by  another,  266. 
Trial  in  nine  months  after  recusation,  266. 
Judge  ad  /ioc,  267. 

No  collateral  attack  on  capacity,  267. 
Judge  ad  hoc  has  full  power  to  act,  268. 
His  acts  valid,  268. 
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RECUSATION— Ocmtmued 

Court  transferring  case  to  adjoining  district  loses  jorisdic* 

tion,  268. 
Self -recusation  by  judge,  269. 
Trial  of  recused  cases,  269. 

REGISTER  OF  WILLS,  PARISH  OP  ORLEANS 
Must  keep,  two  records,  771. 
May  make  inventories  and  sales  of  succession  property,  771. 

REM,  PROCEEDINGS  IN 

May  be  had  in  provisional  seizures,  200. 

where  owner  is  unknown  or  absent,  208. 
How  obtained,  209. 
Sheriff  may  seize  and  take  possession  of  thing,  209. 

must  seize  and  advertise,  209. 
Advocate  appointed  to  defend  absent  owner,  when,  210. 
Must  not  be  confounded  with  executory  process,  662. 

REMISSION  OF  DEBT 
Effect  of,  47. 

REMOVAL 

Sheriff  may  be  removed,  when,  699. 

Of  tutors,  curators  of  minors  interdicted  and  absent  per- 
sons, curators  of  vacant  estates  and  absent  heirs  and  ad- 
ministrators, by  court  of  probate,  when,  760,  761. 

Of  testamentary  executors,  761. 

Of  tutor  of  minor,  under -tutor  or  curator  ad  hoc^  mnst  com- 
mence action  for,  762. 

Commenced  by  petition  and  citation,  762. 

Of  curators  of  vacant  estates,  absent  heirs,  testamentaiy 
executors,  etc.,  may  be  brought  by  heir  or  creditor,  762. 

Of  curator  of  vacant  successions  or  absent  heirs  may  be 
prayed  for  by  counsel  of  absent  heirs,  762. 

RENUNCIATION 

Beneficiary  heir  may  be  cited  to  declare  whether  he  accepU 

or  renounces  succession,  when,  744. 
If,  when  cited,  he  renounces,  most  be  diamiBsed,  with  ooitit 

744. 

RESCISSION 

See  Judgment 
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BES  JUDICATA  '* 

Jndgment  can  not  be  pleaded  as,  when,  386. 
Definitive  judgment  have  force  of,  388. 
Executory  process  may  issue  on  judgment,  having  force  of, 

678,  579. 
Injunction  may  issue  against  order  of  seizure  and  sale  not 

having  force  of,  680. 
Of  judgments  obtained  before  justices  of  the  peace,  796. 

RETURN 

Of  sheriff,  made  in  writing  on  back  of  original  citation,  124. 
must  state  day,  month  and  year  when  served,  and  must 

be  signed  by  him,  119. 
of  writ  of  arrest  if  bail  be  taken,  186. 
bond  given  by  defendant  in  attachment,  178. 
bond  given  by  defendant  in  sequestration,  191. 
of  service  of  petition  and  copy  of  order  of  sequestra- 
tion, etc.,  197,  198. 
in  act  of  suretyship  in  injunction,  how  made,  288. 
Of  commissions,  term  fixed  for,  827. 
Of  sheriff,  in  appeals,  how  made,  467. 

in  fieri  fcuiias,  when  sale  has  been  made,  661. 

in./leri/aoias,  when  no  sale  made,  662. 

on  fieri  facias  must  specify  what,  662. 

when  unable  to  find  property,  660,  661. 

of  **no  property  found"  authorizes  surrender  of  property 

or  order  of  imprisonment  against  debtor,  661. 
of  "no  property  found"  authorizes  a  captor  od  satis- 
faciendum  against  sheriff  or  public  officer,  662. 
Of  habeas  corpus^  617. 

Of  constable  to  justice  of  the  peace,  of  citation,  780. 
Must  be  made  by  constable  of  every  process  and  his  proceed- 
ing thereon,  801. 

RULES  OP  COURT 

Ck>urt8  may  enact,  98. 

SAILORS 

May  provisionally  seize  vessels,  crafts,  etc.,  206. 

SALES 

Of  perishable  property  seized  under  attachment,  17T, 
Where  made  under  fieri  facias^  630. 
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SALES — Ckmtinued 

'  To  be  made  on  plantation  if  debtor  require  it,  530. 
Notice  of  this  fact  ^ven  in  advertisement,  680. 
Of  animals  and  utensils  attached  to  plantation,  when  made, 

580. 
Notice  given  to  debtor  of  seizure,  531. 
To  be  advertised  in  the  English  language,  531,  532. 

in  official  journal,  533. 
Of  movable  effects,  how  made,  533. 
Of  ships  and  immovables,  how  made,  533. 
Of  immovables,  debtor  must  name  appraisers,  533,  534. 
Of  succession  property,  administrator,  tutor,  etc.,  to  niune 

appraisers,  533,  534,  535. 
Where  there  are  several  plaintiffs  or  defendants,  court  must 

appoint  appraiser,  in  case  of  disagreement,  533,  534. 
Sheriff  to  appoint  appraisers,  when,  535. 
Appraisers  must  be  sworn,  535,  536. 
Sheriff  to  appoint  umpire,  when,  536. 
Duty  of  appraisers,  536. 

Appraisement  must  be  made  to  advantage  of  debtor,  536,  537. 
Sheriff  to  read  nature  and  description  of  property,  537. 

certificate  of  mortg^age,  537. 
Property  is  subject  to  mortgage  and  privilege,  538,  539. 

must  bring  two -thirds  of  appraisement,  539. 
Postponed  fifteen  days,  wh^n,  539. 

ten  days,  when,  539. 
On  twelve  months'  credit,  how  made,  540,  541. 
Property  adjudged  to  highest  bidder  for  what  it  will  bring,  64L 
Sheriff  to  retain  proceeds  of  mortgage  and  privilege,  541. 
No  adjudication,  when,  542. 
Privilege  creditor  may  require  property  to  be  sold  for  any 

price,  543. 
Privilege   creditor  may  require  sale  to  be  made  on  terms  of 

credit,  543,  544. 
Property  must   be  sold,  subject  to  usufruct,  use,  habitation 

and  servitude,  544. 
Debtor  may  bid,  545. 

Sheriff  to  expose  thing  seized  to  new  sale,  when,  545,  546, 547. 
Effect  of  adjudication,  547. 
Sheriff  to  pass  act  of  sale,  when,  548. 

880 


General  Indbx. 

SALES — Continued 

If  sheriff  dies  before  passing  act  of,  his  successor  most  do 

what,  548. 
Act  of,  mnst  be  made,  how,  548. 
must  mention  what,  548,  549. 
Sheriff  must  transfer  to  purchaser,  what,  549. 
Act  of,  only  affords  proof  of  adjudication,  and  adds  nothing 

to  force  of  adjudication,  549. 
Adjudication  not  to  be  void,  when,  549,  550. 
Sheriff  to  have  mortgi^e  or  privilege  recorded,  550. 
Act  of,  delivered  to  clerk,  550. 

clerk  must  indorse  certificate  of  record,  550. 
makes  full  proof,  550. 
copy  of  received  in  evidence,  550. 
Account  to  be  kept  by  sheriff,  561. 
Of  succession  property,  how  made,  750  et  seq. 
On  fieri  faciaSy  from  justice  of  the  peace,  how  made,  799,  800, 
801. 

SEAL  OF  CLERKS 

Must  be  affixed,  when,  114,  494,  659. 

SEAMEN 

See  Citation. 

SEIZURE 

See  Execution,  Fieri  Facias, 

SEQUESTRATION 

What  is,  183,  184,  185. 

May  exist  with  right  of  administration,  185. 

All  species  of  property  may  fall  under,  185,  186. 

Obligations  and  titles  may  be  sequestered,  186. 

Judicial,  ordered  when,  186. 

In  consequence  of  execution  of  judgment,  governed  how,  186. 

Court  may  ex  officio  order  where  ownership  of  property  is  in 

dispute,  186. 
May  be  ordered,  in  what  eases,  186,  187,  188,  189. 
How  obtained,  189,  190,  191. 

Plaintiff  must  make  oath  and  give  bond,  189,  190,  191. 
Bond  of,  how  much  when  property  brings  a  revenue,  191, 
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SEQUESTRATION— Obntifitted 

No  bond  required,  when  property  of  insolvent  is  sequestered^ 

191. 
Defendant  may  give  bond  of  release,  191,  192,  193, 194, 196, 
196. 
can  not  bond  in  case  of  failure,  191. 
Plaintiff  may  bond  on  faUnre  of  defendant  to  do  so,  19L 
Bond  releasing  property  to  be  returned,  191. 
Plaintiff  has  right  to  object  to  insufficiency  of  security  on  re« 

lease  bond,  191. 
Sheriff  hable  when  surety  is  insufficient,  191. 
Oondition  of  bond  given  by  defendant  for  movables,  197. 

and  for  immovables,  197. 
Sheriff  to  serve  copy  of  petition  and  copy  of  order  of  seques- 
tration on  defendant,  197,  198. 
make  return  to  clerk,  197,  198. 
make  inventory  of  property,  197,  198. 
must  take  care  of  property,  198. 
may  appoint  guardians  or  overseers,  198. 
may  receive  compensation,  198. 
Lands,  plantation  or  house  seized   under  fieri  fcunas  remain 

sequestered  in  sheriff's  hands,  527,  528. 
Give  no  privilege  until  judgment  is  obtained  and  executiott 

ordered,  560. 
May  be  ordered  by  justice  of  the  peace,  792. 
Agent  of  plaintiff  before  justice  of  the  peace  must  make  oath 
founded  on  his  own  knowledge,  793. 
Defendant  may  release  on  bond,  793 

SERVICE 

Of  copy  of  notarial  act  not  necessary  on  defendant.  111. 
Of  petition  may  be  waived,  by  whom,  113. 
Of  petition  and  citation,  118. 

how  made  118. 
Personal,  how  made,  118. 
At  domicile,  how  made,  119,  120. 
On  defendant,  when  defendant  is  of  age,  enjoys  civil  rights, 

etc.,  120. 
On  minor,  how  made,  120. 
On  married  women,  not  separated  from  bed  and  board,  120. 

separated  from  bed  and  board,  how  made,  120. 
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SERVICE— Confmued 

On  miior  not  emancipated,  interdicted  or  absent  persons, 

how  made,  121. 
When  there  is  no  tutor   nor  curator  to  minor,  interdicted  or 

absent  persons,  how  made,  121. 
On  absentee,  made  on  attorney,  121. 
On  emancipated  minor,  how  made,  121. 
On  corporation,  pubhc  institution  and  ordinary  partners,  how 

made,  122. 
On  captains  or  masters  of  vessels,  how  made,  123. 
Of  garnishee  in  attachment,  must  be  personal,  157. 
Of  order  of  sequestration,  197. 
Of  injunction,  282,  283. 
Of  interrogatories,  when  necessary,  326. 
when  not  necessary,  326. 
if  party  Is  absent,  329. 
Of  petition  and  citation  of  appeal,  454. 
Of  habeas  corpus,  made  by  whom,  616. 
Of  citation  and  petition  made  by  constable,  780. 

SHERIFF 

To  collect  fine,  87. 

May  be  fined,  88. 

Can  not  charge  for  service  of  citation,  when,  113. 

Must  indorse  on  citation,  what,  118. 

Must  serve  copies  of  petition  and  citation,  118,  123. 

Must  make  return  on  back  of  original  citation,  119,  124. 

To  return  original  citation  to  clerk,  124. 

Penalty  for  not  returning  citation,  126.    * 

Must  return  bail  bond,  136. 

Liable  for  not  taking  good  security  in  bail,  137. 

Must  execute  writ  of  attachment,  168. 

Must  return  how  he  executes  attachment,  168. 

Must  take  charge  of  goods  and  effects  attached,  168,  169,  170. 

Must  make  inventory  of  goods  attached,  168. 

Must  return  inventory  to  clerk,  168. 

Must  return  release  bond,  173,  174  et  seq. 

Taking  insufllcient  surety  on  release  bond  liable,  when,  173. 

Proceeds  of  sale  of  perishable  property  in  attachment  retained 

in  hands  of,  177. 
To  take  bond  of  defendant  in  sequestration,  191. 
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SHERIFF— Continwed 

Must  return  said  bond  into  court,  191. 

Sheriff,  in  taking  bond  in  sequestration,  liable  when  surety  i» 

insufficient,  191. 
To  make  return  to  clerk  of  court  in  sequestrations,  197. 
Must  make  inventory  of  property  sequestered,  197. 
May  administer  property  sequestered,  198. 
May  execute  writ  of  provisional  seizure  in  proceedings  **  '^ 

209. 
Must  advertise  proceedings  in  rem,  209. 
May  be  enjoined  from  paying  proceeds  of  property  seized  in 

injunction,  224,  225. 
Must  return  acts  of  suretyship  to  clerk  of  court,  when,  238. 
Counsel  fees  of,  incurred  on  call  in  warranty,  allowed,  when, 
296. 
'     May  be  enjoined  from  selling,  when,  310. 

Responsible  in  damages  in  selling  property,  when,  310. 
Has  recourse  against  party  obtaining  order  of  seizure,  when, 

310. 
May  require  bond  of  indemnity  from  plaintiff,  when,  310. 
To  retain  proceeds  in  his  hands,  when,  311,  312. 
Must  make  return  on  back  of  petition  of  appeal,  467. 
Must  execute  writs  of  possession,  496,  497. 
May  break  open  doors  and  summon  posae  comitatus,  when,  49o. 
To  seize  specific  object,  when,  497. 
Must  execute  writ  of  distringas,  498,  499. 
Must  make  return  of  writ  of  possession  and  order  of  distringas, 

499. 
May  execute  writ  of  fieri  facias,  500,  501. 
Must  make  return  of  fieri  facias y  when,  501. 
To  retain  copy  of  fieri  facias,  when,  501. 
What  may  be  seized,  505,  506,  507,  508. 
Can  not  seize,  what  property,  509,  510,  511,  512,  513,514,515, 

516,  517,  518,  519,  520. 
Must  seize  movable  property,  when,  520. 
May  seize  immovable  property,  when,  520. 

rights  and  credits  and  sums  of  money,  when,  521. 
property  sufficient  to  discharge  judgment,  interest  and 
costs,  522. 
Must  give  notice  to  debtor  of  list  of  property  seized,  5i4. 
Must  divide  land  seized  into  lots,  524. 
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BnERlFF— Continued 

Mnst  advertise  property  seized,  625. 

When  he  seizes  honses  and  lands,  most  seize  issues,  rents  and 
revenues,  526,  526,  527. 

Lands  or  plantation  seized,  remains  sequestered  in  his  cus- 
tody, 527,  528. 

May  appoint  keeper  to  manage  plantation,  627,  528. 

House  seized,  remains  sequestered  in  his  custody,  527. 

May  receive  rent  and  lease  house  seized,  528. 

Duty  of,  when  he  receives  money,  movables,  or  beasts,  528. 

Oan  not  remove  implements  of  agriculture  or  cattle  from  land 
or  plantations,  528. 

May  appoint  guardian  for  their  preservation,  528,  529. 

May  make  disbursements  for  their  preservation,  529. 

Oan  not  lease  or  hire  out  animals  except  by  authority  of  court, 
529. 

Must  notify  debtor  to  appoint  appraiser,  533,  534. 

To   be  umpire  in   case  of   disacrreement   in   appointing  ap- 
praisers, 534. 

May  administer  oath  to  appraisers,  536. 

To  name  an  umpire  in  case  appraisers  can  not  agree,  536. 

To  receive  appraisement  of  property,  536. 

Must  cry  property  after  reading  notice  in  an  audible  voice,  537. 

To  read  certitlcate  in  an  audible  voice,  537. 

Penalty  for  neglecting  to  procure  certificate  of  mortgage,  537, 
538. 

Must  give  notice  that  property  is  sold  subject  to  all  pri\ilege8 
and  hypothecations,  538. 

Must  demand  that  sale  bring  two -thirds  of  api)raisenient,  539. 

To  postpone  sale,  when  and  how^  long,  539 

On  re -offering  must  make  sale  on  twelve  months'  civ(Ut,  540. 

Must  require  mortgage  and  seeurity,  when,  541. 

Must  retain  suflficient  to  pay  privileges  and  special  mortgage, 
541. 

Must  Nt'ize  other  property,  when,  542. 

Duty  of,  when  price  of  adjudication  is  not  paid,  542,  .■)45. 

Must  pass  act  of  sale  to  piiroliaser,  in  what  time,  o4S. 

In  case  of  death,  successor  to  pass  act  of  sale,  548. 

Must  make  act  of  sale  in  his  name,  and  sign  same,  549. 
mention  in  act  of  sale,  what,  548,  549. 

Must  transfer  to  purchaser  all  right  of  former  owner,  549. 
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SHERIFF— cOwtinued 

Must  return  original  of  fieri  faoioB^  when,  650. 

Must  keep    exact    account  of    all  sales  made  by  him  om 

seizures,  551. 
Shall  mention  articles  sold,  name  of  purchaser,  and  price,  661. 
His  book  of  account  to  be  kept  open  to  inspection  of  ill 

persons,  551. 
Must  return  writ  of  fieri  faoicu,  within  what  time,  661. 
Must  make  return  on  original  of  fieri  faoioBf  661,  652. 
Shall  specify  what  in  said  return,  552. 
How  must  dispose  of  twelve  months'  bond,  552. 

pay  over  money  made  on  sales,  552,  55H. 
Duty  of,  on  sales  made  on  twelve  months'  credit,  568. 

when  property  is  sold  subject  to  privileges  or  mortgag^i 
653,  554. 
To  take  twelve  months'  bond,  when,  557. 
To  demand  bond  for  surplus  of  price,  when,  558. 
To  proceed  on  twelve  months'  bond,  how,  658. 
To  seize  property  under  bond  and  sell  for  cash,  559. 
May  call  upon  debtor  to  point  out  property,  560. 
Duty  of,  when  property  is  pointed  out,  660,  561. 
Writ  of  capias  ad  satisfaciendum  may  issue,  when,  662. 
To  arrest  absconding  debtor,  when,  563,  595. 
Duty  of,  when  he  sells  property  under  executory  process,  576. 
Is  an  officer  of  court,  592. 

Must  execute  judgments  and  orders  of  court,  594. 
In  executing  judgments  and  orders,  may  enter  on  lands  and 

in  house  of  debtor,  595. 
May  break  doors,  remove  furniture  and  remove  obstructions 

in  high  road,  etc.,  596. 
May  call  upon  posse  comitatus,  595. 
Can  not  execute  order  and  judgments  in  civil  matters  upon 

days  of  public  rest,  595. 
Can  not  arrest  debtor  going  to  or  returning  from  muster  of 

militia,  595. 
May  appoint  deputies,  595. 
Deputy  to  be  sworn,  595. 
Appointment  and  oath  of  deputy  to  be  entered  on  records  of 

court,  595,  596. 
Deputy  subject  to  fine  and  imprisonment,  595,  596. 
May  employ^constables  to  execute  different  orders,  596. 
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Responsible  for  acts  of  constable,  696. 

Penalty  of,  for  refusing  to  pay  over  money,  599,  600. 

Bonnd  to  recover  and  account  for  all  fines,  600. 

Must  pay  fines  over  every  six  months,  600. 

Actions  to  recover  fines  instituted,  by  whom,  600. 

May  administer  oath  to  appraisers,  600. 

Shall  receive  no  fees  for  administering  oath,  600,  601. 

Shall  only  administer  oath,  when,  601. 

Deputy  represents  in  all  duties,  601. 

Duties  of  deputy  cease  when  coroner  acts,  601. 

Coroner  performs  duty  of,  when,  601. 

To  attend  sessions  of  Supreme  Court,  721. 

To  serve  citation  in  action  of  partition,  764. 

Must  execute  all  orders  and  judgments  of  court  of  probates, 

771. 
May  send  deputy  or  constable  to  attend  sitting  of  court  of 

probates,  771. 

SHIPS 

Masters  of,  how  cited,  120. 

May  be  provisionally  seized,  206. 

Sold  under  Jleri/acios  after  thirty  days'  notice,  533. 

Persons  residing  on,  how  cited  before  justice  of  the  peace,  780. 

SIGNATURE 

Of  judge  to  be  proved,  when,  133. 

Cause  tried,  how,  when  surety  on  bail  bond  denies  his,  189. 

Cause  tried,  how,  on  release  bond  given  by  defendant,  when 

denied,  173,  174. 
Defendant,  in  his  answer,  bound  to  acknowledge  or  deny,  260* 
When  denied,  how  proved,  261. 

bars  every  other  defence,  262. 

plaintiff  may  demand  trial  by  jury,  369,  360,  361,  862. 

SPECIFIC  OBJECT 

When  demanded  in  petition  must  be  described  with  certaintyi 

111. 
Sheriff  may  seize,  when,  497. 
When  concealed,  sheriff  may  seize  other  property,  497,  498. 

flTATEMENT  OP  FACTS 
See  Appeal. 
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STATEMENT  OF  FACTS— ContiniLed 

Testimony  taken  down  in  writing  may  serve  as,  470. 

Drawn  by  parties,  when,  470,  471. 

Court  to  draw,  when,  471. 

Supreme  Court  may  act  on,  when,  698,  699,  700, 

Obtain  from  judge  by  Supreme  Court,  when,  809. 

To  be  sent  up  by  justice  of  the  peace,  796. 

STRANGER 

Applies  to  those  who  have  no  domicile  or  fixed  place  of  resi- 
dence in  State,  777. 

SUCCESSION 

Open  when,  726,  727. 

Accepted  with  benefit  of  inventorj',  when,  742,  745. 

How  settled,  746. 

Claims  against,  how  enforced,  746,  747. 

must  be  presented  to  administrator,  747. 

how  acknowledged,  747,  748. 

how  enforced,  748. 

payment,  how  obtained,  749. 
Creditors  to  be  called  together,  750. 
Interest  on  claims  against,  allowed  when,  750. 
Property  of,  how  sold,  750,  751,  752,  753. 
Curators,  administrators,  etc.,  of,  to  pay  over  funds,  when, 

753. 
Execution  to  issue  against  curators  of,  when,  753,  754. 
Partition  of,  how  made,  763. 

SUPREME  COURT 

See  Cotirts  and  Jnriadiction  of. 

Jurisdiction  of,  (559-685. 

Powers  of,  685,  G8G. 

May  direct  mandates  to  inferior  courts,  686. 

Shall  have  docket  to  be  called  summary  docket,  687,  688. 

Duty  of  clerk  of,  to  ])laee  on  said  docket,  what,  687. 

May  hav**  i)ivf('renee  docket,  687,  688. 

May  be  adjourned  by  one  judge,  688. 

Judges  of  may  l)e  recused,  and  for  what  cause,  688. 

Appeal  to,  regulated  by  what  laws,  689. 

May  grant  time  to  appellant  to  bring  up  record,  689-69L 

Appellee  may  file  record  in,  when,  691,  692. 
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may  bring  np  record  or  proceed  on  judgment  appealed 
from,  691,  692. 

May  grant  time  to  appellee  to  bring  up  record,  692. 

Appellee  to  answer  appeal,  when,  692,  693,  694. 
may  pray  for  what,  694,  695. 

Judgment  irrevocable  against  appellee,  when,  696. 

Appellee  may  have  cause  set  down  for  trial,  when,  695,  696. 
allowed  to  file  his  answer  to  appeal,  when,  695,  696. 

Answer  to  appeal  must  be  filed  three  days  before  argument, 
when,  696. 

Judgment  of,  not  less  valid,  when,  696. 

To  determine  after  case  is  fixed  for  argument,  when,  696. 

To  examine  record  if  appellant  does  not  appear,  696. 

May  grant  new  hearing,  when  party  is  prevented  from  at- 
tending, 696. 

Shall  receive  no  new  evidence,  697. 

Can  only  exercise  jurisdiction  on  matters  argued  or  contested 
below,  697,  698. 

May  determine  cause  on  statement  of  facts,  when,  698,  699. 

Appellant  to  allege  error  of  law,  when,  700,  701. 

May  grant  time  to  correct   error  in  record,  when,  701,  702, 
703,  704,  705,  706,  707. 

Appeal  to,  not  dismissed,  when  irregularity  is  not  imputable 
to  appellant,  702  et  seq. 

May  grant  time  in  such  case  to  correct  error,  702  et  seq. 

May  fine  officer  who  caused  such  irregularity,  702  et  seq. 

May  direct  mandamus  to  judge  to  perform  his  duty,  708. 

mandamus  to  inferior  judge  to  furnish  statement  of  facts^ 
709. 

Appellant  can* not  withdraw  appeal  except,  when,  709. 

Prescription  may  be  pleaded  before,  709,  710. 

Cause  before,  revived,  when,  712. 

Creditor  can  not  exercise  debtor's  right  of  appeal,  712. 

Judgment  of,  how  pronounced,  712. 

Remanding  cause,  713,  714. 

Confirming  judgment,  shall  condemn  appellant  to  pay  costs 
and  damages,  when,  715,  716,  717. 

Judgment  reversed,  appellees  to  pay  cost,  717. 

Must  state  reasons  of  judgment,  717. 
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Sufficient  for  one  of  the  judges  of,  to  pronounce  judgment, 
when,  717,  718. 

To  declare  opinions  separately,  when,  717. 

Judgments  and  orders  of,  must  be  recorded  by  clerk  of,  717. 
of,  at  New  Orleans,  final,  when,  717. 

New  hearing  may  be  applied  for,  when,  718,  719,  720. 
how  applied  for,  718,  719. 
no  argument  allowed  on,  720. 

Judgment  not  final  during  pendency  of  application  for  re- 
hearing, 720. 

Not  necessary  to  give  reasons  in  refusing  rehearing,  720. 

Judgment  of,  to  be  sent  back  to  lower  eourt  for  execution,  720. 

Precedence  shall  be  determined  among  the  judges  of,  how,  720. 

May  direct  orders  to  public  officers  to  produce  title  deeds, 
etc.,  720. 

This  power  is  limited  to  persons,  who  hold  their  office  where 
the  court  is  in  session,  721. 

Olerk  of,  to  receipt  for  title  deeds,  721. 

to  return  such  title  deeds  when  cause  is  determined,  721. 

Duty  of  sheriff  to  attend  sessions  of,  721. 

SURETY 

Given  under  arrest,  when,  134. 

May  surrender  debtor  under  arrest,  when,  137,  138. 

Sheriff  must  give  certificate  to,  of  his  having  so  surrendered, 

188. 
May  have  debtor  arrested,  138. 
€ause  tried,  how,  when  signature  of,  on  bail  bond  is  denied, 

139. 
Necessary  in  attachment  bonds,  154. 
Oause  tried,  how,  when  signature  of,  on  attachment  bond 

given  by  defendant  is  denied,  173. 
Act  of,  canceled  in  attachment,  when,  182. 
Action  against  surety  on  attachment  bond   prescribed,  when, 

183. 
On  sequestration  bonds,  189. 
liable,  when,  197. 

liable  for  what,  if  land  be  sequestered,  197. 
In  provisional  seizure,  lessee  may  give,  202. 

defendant  may  give,  when  vessels  are  seized,  206  et  809. 
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intervenor  may  give,  when,  206  et  seq. 
In  injunction,  226  et  aeq. 

On  bond,  is  plaintiff  in  trial  of  injunction,  226  et  aeq. 
Of  original  plaintiff  in  injunction  may  be  condemned,  hoW| 

226  et  seq. 
Discussion  not  allowed  to,  on  injunction  bond,  226  et  seq. 
When  received  by  sheriff  on  injunction  bond,  may  be  excepted 

to,  when,  238. 
Given  on  appeal,  438  et  seq. 
May  plead  discussion  on  appeal  bond,  466  et  seq. 
May  surrender  debtor  before  justice  of  the  peace,  789. 
Release  of,  how  obtained,  789. 
Judgment  against,  on  bail  bond  before  justice  of  the  peacOi 

how  obtained,  789. 
On  appeal  bond  from  justice  of  the  peace,  795. 

SURRENDER 

Of  debtor  by  surety  on  bail,  how  made,  187. 

May  be  in  every  stage  of  a  cause,  138. 

Debtor  may  be  arrested,  how,  when  he  refuses  to  go  volun- 
tarily and  surrender,  138.         , 

Debtor  may  be  surrendered  before  justice  of  the  peace  by 
surety  on  bail,  789. 

8YNALLAGMATI0  OONTRAOT 

It  is  of  the  essence  of,  to  give  rise  to  two  actions,  22. 

SYNDIC 

Appointment  of,  may  be  appealed  from,  451,  452,  453. 

T. 

TABLEAU  OF  DISTRIBUTION 

Made  how,  and  how  proceeds  are  paid  under,  750,  753. 

TAX,  TOLL,  OR  IMPOST 

Appeal  lies  directly  to  Supreme  Court,  when  constitutionality 
or  legality  of  any,  is  in  contestation,  660  et  seq. 

TESTAMENT 

Petition  for  opening  and  proving  of,  how  made,  726,  727. 

If  by  public  act,  how  presented,  728. 

Executor  must  demand  registry  and  execution  of,  728. 
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Execution  and  registry  of,  only  ordered  on  proof  of  death  of 

testator,  728. 
Witnesses  to  be  summoned  to  prove,  728,  729. 
When  contained  in  sealed  package,  judge  shall  order  it  opened, 

when,  729. 
Presumptive  heirs  of  testator  in  proof  of,  to  be  notified  how, 

729. 
When  it  is  in  the  hands  of  a  notary,  how  produced,  729. 
Notary  imprisoned  until  production  of,  729. 

responsible  in  damages  for  non- production  of,  729. 
How  judge  shall  proceeed  to  proof  of,  729,  730. 
Judge  must  reduce  depositions  of  witnesses  to  writing,  780. 
Witnesses  must  sign  their  testimony,  730. 
After  proof  of,  judge   shall  read   same    in   an   audible   and 

distinct  voice,  730. 
Judge  shall  order  execution  and  recording  of,  730. 
origfinal,  to  be  deposited,  where,  730. 
sign  at  beginning  and  end  of  each  page,  **Ne  Varietur," 

730. 
make  proces  verbal,  730,  731. 
Proces  verbal  shall  recite,  what,  730,  731. 

must  be  dated  and  signed  and  annexed  to  the  record,  730. 
Deposition  of   witnesses   on  proof  of    will,   good  evidence, 
when,  731. 

TESTAMENTARY  EXECUTOR 

Must  defend  suit  when  heirs  are  absent  and  not  representedi 

79,  80. 
Personal  action  lies  against,  when,  79,  80. 
Shall  present  petition  for  opening  will,  726. 
Must  demand  registry  and  execution  of  will,  728. 

letters  testamentary  to  be  delivered  to  him,  728. 
Presume  to  decline  trust,  when,  728. 
May  be  removed  by  what  court  and  for  what  cause,  761* 
Removal  of,  may  be  prayed  for,  by  whom,  762. 

THIRD  PERSONS 
See  Opposition  of. 
May  intervene  284. 
May  make  opposition,  305,  306,  307. 
Appeal  right  of,  given  to,  430,  431,  432. 
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TmRD  OPPOSITION 

See  Opposition  of  Third  Per8<m8. 

THIRD  POSSESSOR 

See  Action,  Hypothecary, 

Real  action  lies  against,  22. 

Hypothecary  action  lies  against,  86,  39. 

Demand  made  of,  in  hypothecary  actions,  40,  41. 

May  oppose  sale  of  hypothecated  property,  41. 

May  require  discussion  of  property  of  debtor,  41. 

In  such  case  must  point  out  property  of  debtor,  and  advance 

costs,  42. 
Can  not  demand  discussion  of  certain  property,  42. 
Can  not  oppose  discussion  to  privileged  creditor,  42. 
May  retain  property  until  day  of  sale  by  paying  debt,  interest 

and  costs,  43. 

TRANSLATOR 

Is  an  officer  of  court,  592. 

Duty  of,  611. 

Holds  office  for  one  year,  611. 

Must  take  oath  to  discharge  duty,  611. 

TRIAL 

Of  causes,  how  fixed,  342. 

Plaintiff  shall  open  cause,  349. 

Defendant  to  produce  his  evidence,  350. 

Plaintiff  and  defendant  to  speak  and  reply,  when,  354. 

By  jury,  how  conducted,  359,  378. 

De  noro,  on  appeals  from  parish  to  district  court,  469. 

Preference  given  in,  in  Supreme  Court,  how,  686,  687. 

Before  justice  of  the  peace,  how  conducted,  779,  784. 

TUTOR 

Must  act  in  name  of  minor,  66. 

May  be  sued,  when,  69. 

Minor  having  no  tutor,  must  be  sued  through  curator  ad  hoc, 

70,  71,  72,  73,  74. 
Under -tutor  acts  for  minor,  when,  70. 
Act  provisionally,  when,  461,  452. 
Nomination  of,  may  be  appealed  from,  451,  452. 
Appointment  of,  how  made,  731,  736,  737. 
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TUTOR— Continued 

Persons  and  estates  of  minors  placed  nnder  power  of,  737. 
Appointed  to  absent  minor,  when,  736. 
On  refusal  of,  to  act,  must  assign  reasons,  783. 
Judge  to  decide  summarily  on  refusal  of,  788. 
May  be  appointed  to  defend  absent  minor,  when,  739. 
Removed  by  what  court,  760,  762. 
Under -tutor  to  act  in  suit  for  removal  of,  762. 
Action  for  removal  of,  commenced,  how,  762. 
Removal  of,  by  whom  prayed  for,  762. 
how  obtained,  762. 

U. 

UMPIRE 

To  be  appointed  by  court,  336. 

Sheriff  to  act  as,  when,  533,  534. 

Appointed  when  appraisers  can  not  agree,  536. 

Sheriff  to  name,  when,  536. 

Chosen  to  test  jurisdiction  of  justice  of  the  peace,  when,  782. 

UNDER- TUTOR 

Must  defend  minor,  when,  74. 

Persons    and    estates   of    minors   placed   under   control    of, 

when,  737. 
When  appointed,  738. 
May  bring  suit  to  remove  tutor,  when,  762. 

V. 

VACANT  SUCCESSIONS 

Curator  to,  how  appointed,  740. 

Judge  to  give  notice  of  application,  curatorship  of,  740. 

Said  notice  to  be  advertised  only  in  English  language,  740. 

must  be  advertised  in  the  official  journal  of  parish,   740. 
Opposition  to  application  for  administration  of,  made  in  what 
time,  741. 

must  be  in  writing  and  signed,  741. 

must  be  delivered  to  clerk,  741.  '! 

how  decided,  741.  ! 

VERDICT  i 

To  be  reduced  to  writing  and  signed  by  foreman,  372.  ■ 

May  be  geir^ral  or  special,  373.  J 

General,  what  is,  373.  . 
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VERDICT— Co>itinued 
Special,  what  is,  373. 
Jury  at  liberty  to  give  general,  373. 

may  render  special,  373,  374. 
Form  of  general,  374. 
Special  must  be  indorsed  on  petition,  376. 
Whether  general  or  special  must  be  signed  by  foreman,  876,. 
To  be  handed  to  the  judge  by  foreman,  376. 
Made  known  by  foreman,  how,  376. 
To  be  entered  on  record,  376. 
How  corrected,  376. 

May  be  returned  and  sealed,  when,  376.     , 
Jury  must  be  present  at  reading  of,  376,  377. 
How  rendered  when  jury  is  sick,  377. 

dies,  377. 
When  general,  court  to  pronounce  judgment,  389. 
When  special,  court  may  deliberate,  389. 

VIRILE  PORTION 
Heir  liable  for,  76. 

VOIR  DIRE 

Witnesses  examined  on,  351. 
Juror  examined  on,  369. 

W. 

WARRANTY 

Action  of,  where  brought,  106. 

Is  an  incidental  demand,  284. 

What  is,  293. 

Real,  what  is,  294. 

Personal,  what  is,  294. 

In  suit  of  eviction  of  an  immovable,  warrantor  may  be  called^ 

294. 
Delay  given  to  call  warrantor,  295. 
Demand  in,  what  is,  295. 

Copy  of  answer  must  be  served  on  warrantor,  295. 
Warrantor  must  defend  suit,  296. 

can  not  except  to  jurisdiction,  296. 
may  plead  every  exception,  296. 
judgment  against,  rendered  when,  296. 
Officer  of  court  allowed  no  fees  incurred  for  calling  in,  when^ 
296. 
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Judgment  in,  when  executory,  297. 

One  called  in,  may  call  his  warrantor,  297. 

Defendant  does  not  lose  action  of,  when,  297,  298. 

may  lose  action  of,  if  warrantor  prove  he  had  means  of 
defence,  297. 

WILLS 

See  Testament, 

WITNESS 

Compelled  to  attend,  89. 

Can  not  be  compelled  to  attend  until  fees  for  prior  attendance 

have  been  paid,  89. 
May  be  attached  and  fined  for  not  obeying  summons,  89,  90. 
May  be  fined  for  refusing  to  answer,  90. 
An  action  of  damage  lies  against,  for  refusal  to  answer,  90. 
Testimony  of,  may  be  taken  by  commission,  90. 
Number  of,  required  to  inventory  made  by  sheriff  in  attach- 
ments, 168,  169,  170. 

to  inventory  in  sequestrations,  197. 

required  in  real  tender  of  money  due,  314,  316. 

in  real  tender  of  specific  object,  816. 

in  real  tender,  when  property,  debt,  etc.,  is  to  be  trans- 
ferred, 317. 
Testimony  of,  how  taken  in  writing,  324. 

residing  out  of  parish,  how  taken,  325. 
When  old,  infirm,  or  about  to  depart  from  the  State,  testi- 
mony, how  taken,  327. 
Depositions  of,  residing  in  parish,  how  taken,  327. 
To  be  summoned  by  judge  or  justice  of  the  peace,  when,  328. 
To  be  sworn,  328. 
Must  sig^  testimony,  330. 
Testimony  of,  out  of  the  State,  how  taken,  331. 

how  taken,  when  one  fears  suit  is  to  be  instituted  against 
him,  how,  333. 
May  be  produced  before  auditors,  338. 

May  be  punished  for  refusing  to  testify  before  auditors,  338. 
Absence  of,  grounds  for  continuance,  344. 
Sickness  of,  not  sufficient  grounds  for  continuance,  when,  346. 
Penalty  for  neglecting  to  subpcena,  846. 
Absence  of,  operates  continuance  of  suit,  when,  347. 
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Trial  inay  be  postponed  until,  brought  into  court  by  attach- 
ment, when,  347. 
Fees  of,  347. 

to  be  taxed  with  costs,  347,  848. 
Either  party  only  responsible  for  fees  of  six,  847,  348. 
How  sworn  in  open  court,  850. 
Affirmation  of,  how  taken,  851. 
Objection  to,  made  when,  851. 
When  rejected,  must  retire,  351. 
Test  of  his  competency,  351,  352. 
Who  is  competent  as,  in  civil  matters,  351,  352,  853. 
To  be  summoned  to  prove  will,  729. 

Depositions  of,  on  proof  of  will,  good  evidence,  when,  731. 
Testimony  of,  before  court  of  probates,  must  be  reduced  to 

writing  and  annexed  to  record,  770. 
May  be  summoned  by  justice  of  the  peace,  803. 
May  be  fined  and  imprisoned  by  the  justice  of  the  peace,  803. 

WOMEN 

Married,  can  not  sue  husband  while  marriage  continues,  62. 
may  sue  husband,  when,  62. 

can  not  sue  husband  without  authorization  of  judge,  62. 
whether  of  age  or  a  minor,  can  not  sue  without  authoriza- 
tion of  judge,  63. 
May  sue  when  separated  from  bed  and  board,  or  divorced, 

68,  64. 
Married,  husband  of  may  sue  to  protect  her  rights,  64. 

must  sue  for  dotal  or  paraphernal  property  on  authoriza- 
tion of  husband  or  judge,  65. 
when  sued,  suit  must  be  brought  both  against  her  and 

hasband,  74,  75. 
may  be  sued,  when  separated  from  bed  and  board,  with- 
'  out  any  authorization  of  husband  or  judge,  74,  75. 

may  take  out  injunction,  when,  213. 
may  be  compelled  to  answer  interrogatories  in  open  court, 

when,  274. 
may  demand  rendition  of  account  by  tutor,  755. 
can  not  be  arrested  in  any  civil  case,  129,  789. 
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